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FOREWORD 

The field of law, like the field of medicine, is not one which 
can he satisfactorily explored hy a layman. The aid of experts is 
absolutely necessary and unavoidable. The layman can however 
before it is necessary for him to have resort to the expert advise 
himself by first aid in tliose cases where such first aid would either 
be enough to cure the malady or to prevent the further progress 
thereof pending consultation with the expert. 

The attempt of Mr. Shiroor in this book of his “ The Family 
Lawyer is to provide such first aid to the layman, in the field of 
law, just like the attempt of Dr. Moore in his book “Family 

Medicine ” to provide first aid to llie layman in the field of 
medicine. 

From its very nature, it can only be an attempt to provide first 
aid. It cannot be an exhaustive survey of the whole field of law, 
nor can it provide full details about any particular branch of the 
law. It can only try to give to the layman a workable knowledge 
of the first principles of the various branches of the law, and even 
though it can attempt to survey the whole field of law, it can only 
do it in a broad outline, leaving the details to be dealt with by ihe 
expert, viz., the lawyer, when necessity may arise for consulting 

1 * C? 

him. 


The attempt is however encyclopaedic and in its narrow com¬ 
pass, Mr. Shiroor has dealt with all the aspects of the law in a 
manner which will, without involving the layman into the depths 
and intricacies of the law, sufficiently enlighten him so as to 
administer fii'st aid when any malady or trouble affects him. 

I am not ifnmindful of the fact that all the knowledge above 
referred to hay its preventive as well as curative aspect, and pre¬ 
vention is certainly better than cure. If the layman is thus 
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instructed in first aid, he can also by utilising his knowledge in that 
behalf prevent any trouble arising in his multifarious activities 
in life. 

Ignorance of law is no excuse. Every citizen of the Stale is 
presumed to know the law of the land. I trust that Mr. Shiroor’s 
book ‘‘‘ The Family Lawyer ” will instruct every layman in the 
rudiments of the law of his land and that the book will find its place 
on the shelf of every layman. 

18-6-1945. N. H. BHAGWATI. 



INTRODUCTION 


In the evolution of modern society the most important instrument of 
progress has been the law. Without a framework of law in which our 
daily lives are set it would be impossible to carry on the infinitely diversi¬ 
fied activities of present humanity. Not a single liour or day of our lives 
is spent in which we do not benefit from the legal system under which 
we live. But paradoxically enough so few people have any clear ideas 
on the subject and such strange misconceptions exist about law ! The 
reason is not far to seek. For the most part law is regarded as a matter 
for experts in whose mysteries one feels fortunate if he can escape entangle¬ 
ment. For the rest, even an elementary knowledge of the principles of 
law does not find a place in the curriculum of study of our secondary 
schools and colleges except the few that are exclusively devoted to the 
study of law. Thus most of us are not instructed in a subject of such 
importance and utility in our daily contact of life. For, in the words of 
Blackstone, “It concerns every man to ^be acquainted with the rule to 
which he must confoim his actions and to have a clear idea of the whole 
system of duties which he is to perform and of the rights which he may 
exact.” 

A sound system of laws is the very foundation of our well-being. As 
society advances and the relations of life become more complicated, the 
maintenance of the equilibrium between the rights and liberties of each 
and the liberties of all results in the formulation and enforcement of certain 
lules called laws. The necessity for the formulation of such rules regu¬ 
lative of conduct and for their dufe enforcement is seen in every branch 
of human activity. We do not play cricket without conforming to certain 
rules, start a company till it has got its memorandum and articles or drive 
a car without observing certain regulations. But the most important of 
such rules and regulations are those which have been prescribed by the 
State for ordering the activities of its Citizens in their public and private 
relations with each other. 

It does not lie within the province of this book to delve into the 
realms of jurisprudence—^the entire body of legal doctrine—^fascinating 
though such study is. For example, to what extent should the State interfere 
with the liberty of the Subject? What should be the ultimate justification 
of law ? Questions such as these cannot be discussed within the limited 
scope of this book. This book does nothing more than to instruct the 
layman in some of the fundamental principles of law and the laws of 
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British India as the> exist today. An ideal system of law would no doubt 
provide in advance for every possible contingency, so that no dispute could 
ever arise. But no humanly devised Code can attain such pcrfcrlion and 
even if the lavs* vv^ere always clear and definite, its application to the 
iniinite diversity of facts would not fail to give rise to occasional con¬ 
troversy. Thus conflicts of rights and wrongs and questions of disputed 
facts must inevitably arise which the Courts have to settle, but in the 
daily conduct of our lives there is a large region wherc/a knowledge of 
law would be an incalculable guide. The general impression of law is 
that it is a subject which only the initiate can hope to understand. But 
one need not be an advocate or a solicitor to take an iiiteicsl in and 
understand the laws of his country. Ignoranlia juris nomineni exmsat : 
ignorance of law is no excuse for breaking it. This rule applies to one 
and all. It is the duty of every person to know that part of law thal 
concerns him. 

j\’o apology is therefore needed for the appearance of this !K)ok : 
Res ipsa loquitur. The modern tendency is specialisation in ever} luimeli 
df human activit} and law is thus looked upon as the reposiloi} ol tin* 
lawyer alone. Many a family man does not know the legal iinpliralioius 
involved in some of his daily transactions and commits mistakes involving 
loss both to reputation and to property, which%could have Immmi avoided 
with a little knowledge of law. Thjs book, it is hoj)ed, will supjdy ati 
important laduna in the sphere of legal instruction to every peison, be he a 
Hindu, Muhammadan, Christian or Parsi, and in whatever siulimi life 
he is placed. Indeed, this book should And a prominent plaei' on the 
book-shelf of ever}" household for ready reference. 

I 

The law that is administered in British India is a eounli'rpari of the 
English law modelled so as to suit Indian conditions. It i.s broadly 
divided into Civil and Criminal law. The distinction between civil and 
criminal wrongs depends upon the nature of the appropriate ri'itn'dy pro¬ 
vided by law. A civil wrong is one that gives rise Iq civil prov'V'eding.s, 
that is to say,‘’which have as their object the enforcement of some right 
claimed by some person against another. Criminal proceedings on th<* 
ofter hand, are those which have, as their object the puiushinenl of any 
person who has been accused of some crime. In civil injury the oflFending 
party has to make compensation to the injured party while In a <‘riininal 
proceeding he is punished by the State. In civil proceedings the plaintiff 
claims the enforcement of a right and the Court secures it l)y ptilling 
pressure on the defendant ; in criminal proceedings the Court putuslies 
the accused person for having failed to perform a duly which In* owes 
to the State or for breaking the law. 
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Questions that arise for consideiation and determination in a Court 
of Law are of two kinds, being either questions of law or questions of 
fact. In matters of the first kind the duty of the Court is to ascertain the 
rule of law, and to decide in accoi dance with it without regard to the 
personal opinion of the Judge oi Magistrate as to its desirability. 
When a question of law has once been judicially determined, the 
authoritative answer to it becomes a judicial pjecedent which is law for 
all other cases in which the same statutory provision comes in question. 
The importance of judicial precedents has always been a distinguishing 
characteristic of the English law. Decisions of the Privy Council when 
sitting as the final Court of Appeal from Indian Courts and judgments 
of the Federal Court are absolutely binding on all the High Courts of 
India. A Full Bench decision and its decision as a Court of Appeal, is 
binding on the same High Court as well as on all Couils under its juris¬ 
diction. But judgments of one High Court aie not binding upon another, 
which the Judge is under no obligation to follow and which may or ma) 
not be taken into consideration in arriving at his decision. 

This bok is divided into three parts, viz., pertaining to the Personal, 
Civil and Criminal law. Under the first part, the whole portion is taken 
up by the Hindu and Muhammadan personal law. Sikhs, Jainas and 
Lingayats are governed by Hindu personal law except in so jar as it is 
varied by custom in a particular community. Culchi Memons, Khojas and 
Bohrahs arc now governed by the Muhammadan personal law in all 
respects. Parsis and Indian Christians arc governed by the English 
Common Law except in matrimonial matters and intestate succession. These 
two topics have been separately treated. Hindu law is in the process of 
being codified and the draft Code is being circulated for public opinion. 
But no mention of the proposed changes have been made in this book for 
two reasons. In the fii-st place a large portion of the present 
law will continue to have its operative effect for some time even after the 
Hindu Code is entered in the Statute Book. Moreover it cannot be said 
with certainty what changes may be effected at the last minute and it is 
hazardous to speculate. It is therefore proposed to issue a Supplement 
after the Hindu Code is finally passed by the Central Legislature. 

For his courtesy in writing the Foreword, the author’s as well as the 
publishers*, best thanks are due to the Hon’ble Mr. Justice N. H. Bhagwati, 
who, at the cost of his precious time has obliged us. 


Bar Library, High Court, 
Bombay, 20fh June 1945^ 


SHANKAR A. SHIROOR. 
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PART I 


HINDU LAW 

CHAPTER I 

I. Extent and Applicability of Hindu Law. — Hindu Law as administered 
by the Courts^ is applied only in matters regarding succession, inheritance, 
marriage, religious usages and institutions except in so far as such law 
has been alteied by expiessAej^islation. Besides these, questions relating 
to adoption, minority, guardianship, family relations, wills, gifts and 
paititions arc also governed by Hindu law. In matters other than those 
mentioned above, e.g., the Indian E\idence Act and Transfer of Property 
Act, etc. supeisedc the Hindu Law of Evidence, the Hindu Law of Tiansfer, 
etc. 


The question who arc governed by Hindu Law is not easily answered 
b)/ saving that all Hindus aie go\erned by it. The term ‘ Hindu ’ is not 
■very dchnitc in its significance. Jt is of foreign origin and was used to 
designate such of the people living east of the ^ Sindhu * river, now known 
as the Indus. Etymologically, therefore, the term ‘ Hindu ’ applies to 
all the inhabitants of India incspecthc of caste and creed. But it has been 
held by the Prtvy Council that the term Hindu in the Indian Succession 
Act is used in a theological sense as distinguished fiuin national or racial 
sense and that any person of noii-llindu origin can become a Hindu by 
conversion. Hence though a mere profession of theoretical allegiance or 
admiration and advocacy of Hindu practices is not sufficient, a European 
becomes a Hindu, if he discards his religion of biilh by a clear act of 
renunciation and adoption of Hinduism and takes to the Hindu mode 
of life. Of course, such a convert docs not, on conversion get any 
caste, but membership of a caste is not a pre-requisite to being a Hindu. 
A Hindu does not cease to be governed by Hindu law simply because he 
does not observe the strict tenets of that religion and degradation from 
caste or a departure from the standard of orthodoxy in matter of diet or 
ceremonial observance, provided it docs not amount to a renunciation 
of religion, does not prevent the application of Hindu Law. Similarly, 
a Hindu docs not, by becoming a Brahmo or an Arya Samajisl, cease 
lo be governed by Hindu Law and both are Hindus for the purpose of 
application of Hindu Law in spite of an express declaration by such 
a person that he does not profess Hinduism ; because a man cannot alter 
the law of succession applicable to himself by a mere declaration that he 
is not a Hindu. He can only alter his existing status by becoming a 
member of such a religion as would destroy his status and give him a new 
one, viz. by becoming a convert to Christianity or Mahonimedanism or 
some such religion whose personal laws come in conflict with his former 
religion. 
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2 Childrai.—Illegitimate chiMren ol Hindu parcnia are 

of cou'rae Ifoidus and are governed by Hindu Law ; but whore illog.j.mate 
children are bom to persons belonging to different ooinmnmlios as Hindus 
and Mahommedans or Hindus and Christians ordmarils //,.■ a'""'-' «/ t le 
mother will determine the status of the child. Thus il has bo™ hold llial the 
illegitimate child of a Hindu by a Mahommodan wiiiiian is mil onlilh'd to 
mabltenance out of the estate of the Hindu. On tho otlior band, il has boon 
held that where a European had illegitimate sons l)y iw o I limin v\ onion and 
they conformed in all respects to Hindu cusfoms and hahils, tlio> imusl 
be treated as Hindus and governed by Hindu Law in all li'sjtocls. 


3 . Effect of Migration from one Province to Another. I^iima facie. 
any Hindu residing in a particular province of India is Imld lo l»o sulijoct 
to the particular doctrines of Hindu Law roc'ogni/i'd in lhal prox ini'i*. 
In Bengal and Assam, he is governed by the Da)iib]iaga .'sc lnx.l of Hindu 
Law ; in the Mithila country in Bihar, by iho Mitliila Ian ; in I hi' icsj 
of Bihar, in the district of Benares and in the Ccnlral, Noilli WV.sloni. 
and rSorthem India, by the laxv of the Benares school ; in llu' (oijrralli, in 
the Island of Bombay and in North Konkan, by ihc Maxnkha law : in ihc 
rest of the Bombay Presidency by the Milakshara and tin* Maxuklia law 
side by side and in Southern India by the law of tlic Drax ida school. 


Therefore, if nothing is known of a person oxc(“|)l tlial ln‘ livcfl in a 
certain place, it will be assumed that his personal laxv is lln* law of ilu* 
place in which he resides. In that sense only dornivilc i.s of iinjnnlanee 
and the presumption is that his personal law is the law xvhieh prcxails in 
that place. Hindu law being personal law, is not affected by a r/ningf' 
of domicile, and therefore, a family migrating from oiu‘ pi ox ince to 
another is presumed to have carried with it it.s own laws of succession, 
family rights, etc., unless it can be shown that the person niig,raliu<* ha.«= 
renounced his original law in favour of the law of llic plnt'c to ixhich 
he migrated. Therefore, xvhere a Hindu family migrali's from the N.W. 
Provinces where the Mitakshara law prevails, lo Bonjgal xxhcrc tlic Haja- 
hhaga prevails, the presumption is that the family conliimc.s |(» lx* 
governed by the Mitakshara W. But this prc.sumjiliou ma> be rcImUcd 
by showing that the family has abandoned the law of oitp,in and has 
accepted the law of the province where it has .settled. 'Flic Imrdcn of 
proving such abandonment lies on die parly selling il up. 'I'lu* im're 
transfer of a district from one Presidency lo anoliicr for adniinisiralixe 
purposes xvould not be sufficient to affect die personal liiw iinl<*s.s and nnlil 
it has been shown in the case of any residonl llial he had inli'iidcd to 
change and had, in fact changed his personal laxv. North Kanara, xvhh'li 
was originally a district of the Madras Prcsidcnc), was tran^fcrrcxl for 
ammnistrative purposes to the Bombay Presidency in 1!16I. Hence, the 
rule of the Madras School that the adoption of a inarri<*<l man is inxalid 
applies to the residents of North Kanara, and not lh(' Ihnnhax i nle allowing 
such an adoptmn. For the same reason ihe Coud Saraswal Brahmins 
residmg in the Kanvar District are governed in matlms of personal laxv hy 

i m prevailing in the MatIra.s Bresi- 

tbp f t Brahmin widow of that place cannot adopt wilhoul 

the authonty of her husband or the consent of his cxipaiecam-.s. 
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4 * Two important Schools of Mindu Law.—^There are two important 
schools of Hindu law, namely the Mitakshaia and the Dayahhaga. The 
Mitakshara school prevails in the whole of British India except Bengal 
and Assam, where the Dayahhaga prevails. The difference between the 
two schools arose out of the different interpretations put upon the Smritis., 
the principle source of Hindu law, by the commentators. 

The Mitakshara and the Dayahhaga sy'^tems differ in two main 
particulars : (11 in some matters connected with the joint family system, 
and ( 2 ) in the rules of inheritance. Under the Mitakshara system, lights 
in the family property are acquired by birth. The family is the unit and 
individual rights are generally not recognised. In Bengal, lights in joint 
family property are acquired by inheritance or by will, the share of a 
deceased coparcener going to his widow in default of a nearer heir. 
Therefore, the power to alienate his undhided share in the two schools 
is different. It is very simple under the Dayahhaga but vciy intiicale 
under the foimer. Therefore we propose to deal with the Mitakshaia law 
more pailieularly as it applies to all the inhabitants ol India except 
Bengal and Assam and also because it is inoie complicated. 


CHAPTER 11 

MITAKSHARA JOINT FAMILY 

[The joint and undivided family is the normal condition of Hindu 
society. An undivided Hindu family is ordinaiily joint not only in estate 
but in food and worship. A Hindu family usually consists of all the 
descendants in the male line from a common ancestor, their wives and 
unmarried daughters. The joint family may be lirokcn up by the separa¬ 
tion of individual members or by paililioii of the rights of all the mcmbeis- 
Bul such is the nature of the Hindu family, that, if an individual holds 
property in severalty, it will, in the next generation relapse ancl form 
joint family property.] 

5 . Hindu Coparccnery.—A Hindu coparccnery is a much narrower 
body than the joint family. It includes only those presons who acquire 
by birth an interest in the joint or as it is called, coparccnery property. 
These are the sons, grandsons and great-grandsons of the holder of the 
property for the time being, and the undivided collaterals, who arc 
descendants in the male line, of one who was a coparcener with the 
ancestor of the last possessor. A coparccnery is purely a creation of law 
and cannot be created by act of parties except in so far as a stranger may 
be introduced in it by adoption. 

To understand the formation of a coparcenery, it is important to note 
the distinction between ancestral property and separate property. Pro¬ 
perty inherited by a Hindu from his father, father’s father, and father’s 
father’s father, is ancestral property. Property inherited by him from 
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any other relations, for example from a brother or from an imole, is 
aSamte property. The essential feature of ancestral property ,s that if 
£e person Sheriting it has sons, grandsons or firoat pran,Isons, they 
becoL joint otmers with him by right of their birll, riierefore .such 
sons, grmidsons and great grandsons can restrain the lie.ti of the family 
from Sienating it except in special cases where such alienation is allowed 
bv law and they can claim an equal share in the intt'rcsl of thr jiropcrly 
along with him. It is otherwise with separate propvify X man is the 
absolute mvner of the property inherited by him from his hrollmr uncle 
etc His son does not acquire an interest in it J>y hiUh, iiiul ho ran 
will away the property if he likes, and on his dralli il passes to the son 
not bv right of survivorship, but by succession in lh<' same nuinner as 
any other self-acquired property. But such is llir iialiire of fliiulu Law, 
that, once it descends to the male issue of the owner, ii h(‘e<tmes atuM'slral 
in the hands of the male issue who iuherils il. TIuis, il A ov\ns sf'parate 
or self-acquired property, it will pass on his de.uh In hi- son |] h> sneees- 
sion as his heir. But in the hands of B il h aneesliul ptopei ij as le^anls 
his sons. The result is that, if B has a son ( 1 , C lakes an inleiesl 
in it by right of birth and he can resUain B fi<tni alienating il and 
claim a partition of it from B. 


It is the right to demand a partition which dctc, mines the lif^hf to 
coparcenery in a joint family. While a joint lainih wopM (onipiisf* the 
whole body persons who can trace their dcsmil fioin .1 efuninon anei'slor 
and among whom there has been no partition, a eo|)aiienej> imdmles only 
those persons who acquire an interest in the joint faniih pi<»p(‘it\ ]>y 
birth. This right is limited to four degrees ronnfiitg jmm unit inrlnsivi* 
of such anscestor. Thus, if A inherits cerlain propeih from his father \, 
and has a son B, a grandson C, a great grandson IL B, (I ami I) will 
form a coparcenery ivith A. But, if a son K, is l>»nu to 1), M is not a 
coparcener, for, being fifth in descent from A, he cannot <lemaml a paililion 
of the family property. 

6 . The Nature of Undivided Coparcenery lulerest. Aceouling to lh«‘ 
true notion of an undivided family governed l»y tin* Milak-haia law, no 
individual member of that family, whilst il remains miduidinl, < an pre¬ 
dicate that he has a certain share in the joint fainilv plo])^‘1t^, say one 
third or one fourth. His interest is a fliulnaling one eapahle ol being 
enlarged by deaths in the family and liable to he diminisheil l>\ hiiths 
in the family.^ It is only on a partition that he heeom<‘s enlilh'd to a 
definite share in the coparcenery properly. Until a pmtilion luk<‘s place 
the rights of each coparcener will consist in a eoiumon posse-sioii nmt 
common enjoyment of coparcenery property. No <‘opar<'ener is imlithMl 
to any special interest in the property, nor is he entitled to an^ e\c'hisi\e 
possession of any part of the properly. Therefore, according to the tlu'ory 
M an undivided family, the whole of the im'oine must lie In'otight to 
the common chest and there dealt with according to the usn.,1 mode 
of enjo3rment. 


But each coparcener is entitled to joint possession and enjo\menl 
0 e aimly property. If any coparcener is cxf*ln<le<l f»om joint 
possession or enjoyment, he is entitled to enforce his right by a suit. 
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He need not necessarily bring a suit for partition and thereby break 
up the joint family. If he does not desire to separate, he may sue for 
a declaration of his right to joint possession and also for an injunction 
to restrain the defendants from obstructing him in the enjoyment of the 
properly. 

7. Ancestral Property.—^The following kinds of property will 
constitute ancestral property with its incidental characteristics, namely, 

(i) such property will devolve by survivorship and not by succession ; 

(ii) it is property in which the male issue of the coparceners acquire an 
interest in it by birth. 

(1) Properly inherited by a male Hindu from his father, father’s 
father, or father’s father’s father. It is very important to note that 
the only property that can be called ancestral is the property inherited 
by a Hindu from any one of his three immediate paternal ancestors 
mentioned above and the only persons who acquire an interest in it by 
birth are the sons, son’s sons, and the son’s son’s sons. But if the inheritor 
has no son, son's son or son’s son’s son in existence at the time when 
he inherits the property, he holds the properly as the absolute owner of 
it and he can deal with it as he pleases ; if a son is suhseqiietitly born lie 
becomes entitled to the share of what remains of the property on his 
birth. For example, A inherits two immovable properties from hi& 
father. A has no son, son’s son or son’s son’s son at the time. A can 
alienate the properties at his pleasure. Suppose A alienates one of the 
properties, and a son, B, is subsequently born to him, B cannot claim 
any interest in the property alienated by A before his birth, but as regards 
the other property which still remains with A, B acquires an interest in 
it by birth, and A must therefore hold it in coparcenery with B. 

(2) Share allotted on partition’. The share of a coparcener on parti¬ 
tion of ancestral properly is ancestral properly as regards his male issue 
to the same extent as described above. 

( 3 ) Property obtained by gift or will from paternal ancestor: Where 
a Hindu, instead of allowing his self-acquired or separate property to go 
by descent, makes a gift of it to his son, or bequeaths it to him, the 
question arises whether such property is the separate property of the 
son, or whether it is ancestral properly in the hands of the son as regards 
the son's male issue. The decisions of the different High Courts have 
not been uniform and the question has been left open by the Privy Council. 
In Calcutta, it has been held that it would be ancestral. Jn Madras the 
view seems to be that the father can determine whether the property 
which he has given shall be ancestral or self-acquired and that in the 
absence of an express indication that it should be treated as self-acquired, 
it shall be deemed to be ancestral. Bombay has adopted the opposite 
view as taken by Madras, and has held that in the absence of an express 
condition that it should be treated as ancestral properly, it should be 
treated as self-acquired property. 

( 4 ) Accretions .—^Accumulations of income of ancestral property and 
properly purchased out of the income or with the assistance of ancestral 
property are ancestral property. But where property has been acquired 
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bv persons constituting a joint family by iheir joint labour, il is a question 
of fact whether it should be taken as ancestral property or sclf-acquired 
Droperty. If the property so acquired is acquired Mith the aid of joint 
fanhlv property, it becomes joint family property ; if the property is so 
acquired without the aid of joint family property, the picsumpliou is that 
it is the joint property of the joint acquirers. If it is joint property of the 
joint acquirers, it will pass by survivorship, but the iiialc issue of the 
acquirers do not take an interest in it by birth. If it is partnership 
property, it will be governed by the provisions of the Indian Partner¬ 
ship Act. 

8 . Presumptions as to Joint Family.—^The follov^ing are the loading 
presumptions which govern the burden of proof in suils which involve 
questions as to whether a family is joint or separate oi whelhor paitioular 
property belongs to the joint family or should he treated as the separate 
property of an individual coparcener : 

11) Every Hindu family is presumed to be joint in food, woislnp and 
estate ; the burden of proof, therefore, lies upon ihi' peison \>ho alli'ges 
separation. The members may dwell and mess apart, and yet remain joint 
in estate. Hence cesser in commensuality (f.o., reasing to dwidl and 
mess together), is no conclusive proof of separation, ihough it may be 
an element which may be taken into consideration along witli ihi' other 
facts. The strength of the presumption of union ne<’i‘s.sai il> varii'w in 
each case, being stronger in the case of brothers than in the case of 
cousins, and the farther one goes from the founder of the lumily, it Iiecoines 
weaker and weaker. 

(2) A family once proved or admitted to he joint ih, in tlu' absence 
of separation, presumed to have continued joint. 

( 3 ) Where it is proved or admitted that a partition has taken place, 
burden of proving that a portion of the family projierty i« .still joint 

is upon the person who alleges it. 

14 ) Where it is proved that family is joint and po.ssi'bses joint pro¬ 
perty, the presumption is that all the property in its lumds ih joint family 
property. 


CHAPTER in 

MANAGER OF THE JOINT FAMILY 
[Property belonging to a joint family is ordinarily mnnag<‘<l by the 

Sly 2 W " 

Sn^Tie property. The father, so lotig «« he la 

mSSoo „1 manager of the family and is oniitl.Ml to the 

possession of the joint property. As will be noticed hereafter, if the 
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father happens to be the manager of the joint family, he has certain 
wider powers than any other person who is in the position of manager. 
The manager directs the concerns of the family within itself, and represents 
the family to the "world. But as regards proprietoi ship^ he has no greater 
interest in the joint family property than any other coparcener, not even 
in the case of a father over his sons.] 

9. Position of a Manager.—The position of a manager in a joint Hindu 
family is not analogous to anything known to English law. Neither the 
term ' partner nor ‘ principal nor ‘ agent ’ will strictly apply. In 
dealing with the same question the Privy Council observed, “ The relation 
of such person is not that of principal, or agent or of partners ; it is more 
like that of a trustee and cestui que trust."* (beneficiary). But he is not 
a trustee in the sense that he is liable to account for his past dealings with 
the family property nor is he under the same obligation to economise 
or to save as would be the case with a paid agent or trustee. 

10. Manager’s Powers.— (1) Power over income : The manager has 
power over the income and expenditure, and he is the custodian of the 
surplus, if any. So long as he spends the income for the puiposes of 
the family, he is not under the same obligation to economise or save as 
a paid trustee would be. If he spends more than the other coparceners 
approve, their only remedy is to demand a partition. On the other hand, 
he is liable to make good to them their shares of all sums which he 
has misappiopriated or which he has spent for purposes other than those 
in which the joint family is interested. 

In the absence of proof of misappropriation or fraudulent and im¬ 
proper conveision by the manager of a joint family, he is liable to 
account on partition only for the assets which he has received^ not for 
what he ought or might have received if the family money had been 
profitably dealt with. Moreover, in taking accounts at the time of 
partition, no charge is to be made on any coparcener because, in con¬ 
sequence of his having a larger family to maintain than others, a larger 
share of the joint income was spent on his family. Such expenditure is 
considered to be the legitimate expenditure of the whole family. 

( 2 ) General powers of the manager of joint family business consist 
of making contracts, to give a valid discharge or compromise claims 
ordinarily incidental to business and to represent suits upon transactions 
entered into by him on behalf of the family. Similarly, an acknowledg¬ 
ment or part payment of interest or part payment of principal by the 
manager or his duly authorised agent will extend the period of limitation, 
and shall be deemed to have been made on behalf of the whole family. 
But a manager has no power to relinquish a debt due to tlie joint family 
nor can he pass a promissory note so as to revive a time-barred debt so 
as to bind the whole family. 

( 3 ) Power of alienation of coparcenary property ; The manager has 
power to alienate for value joint family property so as to bind the interests 
of both adult and minor coparceners in the property provided the aliena¬ 
tion is made for a legal necessity or for the benefit of the estate. If legal 
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necessity is established, the express consmt of the adult ropaiecners fe 
to validate the alienation. In case Ihnic is no lu-reasily or 
rLonable taquiry on the part of a purchaser, only the share of the 
mmairer and of the members who have consented will he hound by the 
S^^tion In the case of minors, as they cannot pue em..s,-nl to any 
alienation^ their interest will be bound by an alienation only it it is for 
a justifj'ing necessity. 


II. What is Legal Necessity.--The following ItaAC 
familv necessities so as to authorise the niaiiagi'i to 
the coparcenery property : 


been held to he 
iiuiiigugi' or sell 


(fl) Payment of Government revenue and of drhls uhich ar<‘ jjay- 
able out of the family properly ; 

(6) Maintenance of the coparceners and of llu- nicinhns of ilioir 
families ; 


(c) 

id) 

(e) 

(/) 

(g) 


Marriage expenses of the male copairrnoth and of tli<‘ daughler.s 
of coparceners ; 

Performance of the necessary funeral or fmnih eennnonit's : 
Costs of necessary litigation in recoMu ing or [ire.sorv ing ihe 
estate ; 

Costs of defending the head of the familv or anv oilier imanlior 
against a serious criminal charge ; 

Payment of debts incurred for family l)n>iiu‘hs <n- oilier neees* 
sary purpose. 


12. Alienation by Manager for the “Benefit of the ICstaic In a 
leading case before the Privy Council it was ohser\i‘d : “■ Tin* |Mt\\er of 
the manager to charge an estate of a iuinor uinh*r ihe liiinhi haw is 
a limited and qualified power. It can only In* ('xerei.si'd righllv in rit.\c of 
need, or for the benefit of the estate. . . . The aelual j)re.sstiu« on the <*sljile, 
the danger to he averted, or the benefit to he eoiiferred upon il in llio 
particular instance is the thing to be regarded.' From ihe .dnoe oh'-ervsi- 
tions it is obvious that anything which is a neee.s.sliv to (he esiale nuisl 
be of benefit to it. But the question is wbelber ihe lei m “ hein-lil lo ihe 
estate ” enlarges the scope of the power of alienalion ho) ond the onsrs of 
necessity and this question has given rise lo eonllieling deeisioii*^, 'I'lie 
former Bombay view was that a transuclion eamiot lu* said lo he for the 
benefit of the estate unless it is of a dcftni.sive vhtnurtor oulrulotod to 
protect the estate from some threatened danger or destmofion. Thus 
in a case the question was whether a sale hy the manaf-er ol hin minor 
son’s property for the purpose of investing ihe proeeeds so m to ^ ield a 
reinrn was binding upon the minor, Uie Court held lhal ihe neeessilj 
to justify such a sale should be one involving soim* pr<*.ssnre fioni willioiil 
Md that the term does not include an alienation of I In* properl for 
me purpose of investing the proceeds so as to )i(‘}d a ht'ller retmii and 
imply vast powers of management which might amount to an aulhori.'-atioii 
to embark on speculative ventures. 
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The Allahabad High Court has held that in order to sustain an 
alienation of the joint family property by the managing member or 
guardian of a minor, the transaction must be one which is for the benefit 
of the estate and such as a prudent owner would have carried out zvith 
the knowledge available to him and it is not limited to transactions which 
are of a defensive nature. But recently the Bombay High Court after 
reviewing all the earlier decisions of that Court as well as the Allahabad 
decision representing the contrary view has observed that Allahabad %iew 
went too far, and that there is no justification in Hindu la^v for sa\ing 
that the manager of a minor’s estate can sell the minor’s property solely 
on the ground that if he were owner of the property he would as a 
prudent man sell it. Beaumont C. J., observed, “ I may point out that 
the question whether a transaction is for the benefit of the estate or not 
involves the consideration of something more than merely whether 
the purchase price paid is a good price : it involves the further 
question of what is to be done zvith the purchase money. To sell a piece 
of land for a very good price would not be beneficial if the purchase 
money was to be invested in an insolvent business. However, apart from 
that consideration, in my opinion, the manager of a minor under Hindu 
Law, is not entitled to sell merely for the purpose of enhancing the value of 
the property of the minor, or for increasing the minor’s income.” However 
a sale of land which could not be conveniently cultivated with the other 
property of the minor and the investment of the purchase money in 
lands which could be conveniently cultivated, assuming that the price 
obtained and the price paid were proper ; or the sale of lands in order 
to raise money to secure irrigation or permanent improvement of ine 
other lands of the minor ; or a beneficial exchange . . . where it is neces* 
sary to sell in order to prevent the destruction of the property : in such 
cases the sale would be binding on the minor. 

13. Burden of proof of necessity.— Where a debt has been contracted 
by the manager of a joint Hindu family, there is no presumption that it 
has been contracted for the benefit of the family. Where the manager of a 
Hindu trading family borrows money on promissory notes executed in 
his own name, and not in the name of the firm, there is no presumption 
that the borrowing was for the purpose of the joint family business 
and the lender must prove that the money was required for the 
family business. If a purchaser or a mortgagee seeks to make 
the joint family property liable, he is bound, at the time of lending the 
money, to inquire into the mortgage or sale and the burden is on him to 
prove either (£) that there was a legal necessity in fact, or (ii) that he 
made proper and bona fide inquiry as to the existence of such necessity, 
and was in that inquiry reasonably lead to suppose that the alleged 
necessity did exist. A mere recital of proof of necessity in the document 
of alienation will not suffice. There must be some evidence that there 
was sufficient necessity for the alienation. Where an alienee succeeds 
in proving necessity in fact, the previous mismanagement of the manager 
which brought about the necessity would be immaterial, unless it be 
shown that he himself was a party to the mismanagement. A purchaser 
or mortgagee is not bound to see that the money, paid or advanced by 
him, is applied to meet the necessity, the reason being that he can rarely 
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have the means of controlling and directing the actual applivation. Cases 
frequently arise in which joint family property is sold by the manager 
of the family for legal necessity, hut the whole of the^ property is not 
{ipplied to the purposes of the necessity^ and the sale is challenged on 
that ground by the other members of the family. In such cases, if the 
sale is justified by legal necessity, and the purchaser pays a fair price 
for the property sold, and acts in good faith after due inquiry as to the 
necessity for the sale, the mere fact that part of the price is not pioved 
to ha\e been applied to purposes of necessity would not invalidate the 
sale, whether the part not proved to have been applied for the purposes 
•of necessity is considerable or not. 

But this principle is not applicable in the case of a mortgage, where 
the father can borrow a precise sum of money required to meet the family 
necessity. If he borrows more money than what is required, the sons 
cannot be made liable for the sums in excess of the family necessity. 

14. Special Powers of Father.—^The powers of a Mitakshara father as 
karta of the family to bind his infant sons with regard to disposal or 
management of joint family property are wider than those of other kartas 
of such families and rest upon an implied consent on the part of all 
the other members, and a presumption that what is done is for the benefit 
of the family. 

The father possesses the following special powers with regard to the 
coparcenery property ; (1) He has the power of making within reasonable 
limits gift of ancestral moveable property, without consent of his sons 
for the purpose of performing indispensable acts of duly and for {)urposes 
prescribed by texts of law, such as, gifts through affection, support of 
the family, relief from distress and so forth. But a gift of the whole 
■of the ancestral movable property to one son to the exclusion of the 
■other sons cannot he upheld as a gift through affection. 

< 2» He has the power to make a gift of ancestral immovable property 
within reasonable limits for pious purposes. But the father must cxercibO 
each of these powers by an act inter vivos, and not by will. No copar¬ 
cener, not even the father can dispose of his property by will. A will 
speaks from the date of the death of the testator, and the son’s right to 
take by survivorship predominates over the disposition in the will of 
ancestral property. A faiher is not at liberty to make a gift, even for life, 
■of a small portion of die joint family immovable property to his daughter 
■on the ground that she looked after him in old age and he had great love 
and affection for her. But in the Madras Presidency, a gift of land to 
Ae son-in-law on the occasion of his marriage with the donor's daughter 
has been upheld on the ground of a long standing custom. 

13 ) He has the power to sell or mortgage even the whole of ancestral. 
property movable or immovable including the interest of his sons, grand¬ 
sons and great-grandsons for the payment of his personal debts, provided 
they are antecedent debts and not contracted for illegal or immoral 
purposes. 
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15 . What are Antecedent Debts.—An “antecedent debt ” means an¬ 
tecedent in fact as well as in time, that is to say, the debt must be truly 
independent of and not part of the transaction impeached. A borrowing 
made on the occasion of the execution of the mortgage is not an antecedent 
debt. The leading case on the subject is Brij Narain v. M.angla Prasad 
(57 I. A). In that case one S and his sons were members of a joint 
Hindu family governed by the Mitakshara law as interpreted in the United 
Provinces. In 1905, S mortgaged the joint family properly to A ; in 
1907 he executed a second mortgage on the same properly to B. In 1908 
he again executed a mortgage of the properly to C to pay off the earlier 
mortgages to A and B. C then sued S and his sons on the mortgage of 
1908. It was held by the Privy Council that the mortgage to C having 
been made to pay off the antecedent debts to A and B, it binds the whols 
property including the son’s interest therein, and that C was entitled to 
a decree for sale of the whole property. It was held in this case that it 
was immaterial to inquire whether the prior mortgages to A and B were 
or were not executed for family necessity. The transaction impeached 
is the mortgage to C, and that mortgage was executed to pay off the 
antecedent debts secured by the mortgages to A and B. 

16 . Alienation of foint Family Property.—^The coparcenery property 
may be alienated by :— 

(i) Manager as mentioned above ; 

(ii) the whole body of coparceners where they are adults; 

(iii) the father in cases mentioned above ; 

(iv) A person who is the sole surviving coparcener for the lime 
being can dispose of ihe entire property as if it were his separate property. 
The subsequent birlh of a son cannot invalidate the alienation whether it 
be by way of mortgage, sale or gift. But as a will operates from the death 
of the testator, it will be inoperative so far as it deals with ancestral 
property. 

17 . Alienation of Undivided Coparcenery Interest.—According to the 
Bombay, Madras and the C. P. Courts, a coparcener can sell, mortgage 
■or otherwise alienate for value his interest in the coparcenery property. 
But he cannot make a gift of it except with the consent of the other 
coparceners. It must be remembered that in no case can he dispose of 
it by will, as a will speaks from tlie date of the testator’s death and the 
right of the other coparceners to take by survivorship vests in them at 
the moment of his death and there remains nothing upon which the will 
can operate. Thus a will made by a father even with the consent of the 
son was held to be invalid. 

Under the Mitakshara law as administered in the U.P. and Bengal, a 
coparcener cannot alienate his undivided interest at all, not even for 
value ; such an alienation is invalid except where it is with the consent 
of the other corparceners, or, in the abence of such consent, for a 
legal necessity or by the father for the payment of his antecedent debts. 
An alienation which cannot be supported on these grounds is not unlawful 
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or void ab initio, but is merely voidable at the opinion of the other copar¬ 
ceners, who alone are affected by his unauthorised act. 

AlicTiatioTt in execution of a decree : According to the Mitakshara law 
as administered in all the provinces, the undivided interest of a coparcener 
is liable to be taken in his lifetime in execution of a decree against him 
for his separate debts. The interest must be attached and sold during his 
lifetime. It may even be sold after his death if it had been attached 
during his lifetime. But it cannot be attached and sold after his death. 

may be noted that the sale of a coparcener s inteiest does not of 
itself affect his status as a member of the family, and he retains his right 
to take by survivorship the interest of a deceased coparcener. 

18. Rights of the Purchaser of a Coparcener’s Interest.—The purcliaser 
of the undivided interest of a coparcener either by a private sale or a 
sale in execution of a decree, has the following rights and remcriie.s : ( U 
Right to joint -possession : (2) Right to partition : The purchaser can 
enforce his ri^ts by a general partition and not by paitilion of a specific 
property which has been alienated to him. But the purchaser of a specific 
property or of the undivided interest of a coparcener has, on a general, 
partition, an equitable right to have that property or his bellcr''s sliare in 
that property as the case may he. 

19. Insolvency of a Coparcener.—On the insolvency of a coparcen(*r, 
his separate property and undivided interest in coparcenery properly vests 
in the Official Assignee or the Official Receiver. Wheic, therefore, oin* of 
the coparceners of a joint family becomes insolvent, the Official Assignee 
or Receiver can sell the right, title and interest of such coparcener in the 
joint family property and die purchaser’s remedy is to compel partition as 
against the other members. The actual shares of the coparceners and of 
the other members of the joint family need not be determined at the lime of 
the sale by the Official Assignee, but can be determined at the lime of 
peurtition. It must be remembered that a minor coparcener c annot as sin h 
be adjudged an insolvent. 

The filing of an insolvency application, whether by a creditor of 
a coparcener, or by the coparcener himself, does not bring almuL a 
severance of the joint family status, nor does the insolvent coparcener 
lose bis right to take by survivorship the interest of a deceasctl co})arccncr 
after his insolvency. 

In case the insolvent member is the manager of the family, ihc'n, 
besides his separate property and undivided coparcenery interest in the 
coparcenery property, there will vest in the Official Assignee or Keeeiver, 
also his power to cdienate the entire coparcenery property for paying 
his personal debts which are binding upon the family. Similarly, in 
tbe case of the insolvency of the father, the power which he has to 
alienate his son’s share in the coparcenery property for payin« his 
personal debts not contracted for immoral purposes, vests in the Official 
Assignee. 

20. .^cestral business and its incidents.—In Hindu law, a business 
is a distinct heritable asset. Where a Hindu dies leaving a business. 



Manager of the Joint Family 


13 


it descends like other heritable property to his heirs. If he dies leaving 
male issue, it descends to them. In the hands of the male issue it 
becomes joint family business, and the firm which consists of the male 
issue becomes a joint family firm. The joint ownership so created 
between the naale issue is not an ordinary partnership arising out of a 
contract, but a family partnership created by operation of law. There¬ 
fore, the rights and liabilities of the coparceners constituting the family 
firm are not to be determined by exclusive reference to the provisions 
of Indian Partnership Act, but would be modified by the general rules 
of Hindu law, which regulate the transactions of joint families. Thus 
fl) a partnership is dissolved by the death of a partner, but a joint 
family firm is not dissolved by the death of a coparcener ; (2) In the 
case of a partnership there is no right of survivorship, whereas, in a 
joint family firm there is the right of survivorship ; (3) In an ordinary 
partnership, one of the partners when severing his connection from 
the firm can ask for an account of the past profits and losses but in 
a joint family trade such a thing is not possible, and a suit for partition 
is the only remedy ; ( 4 ) In the case of partnership each partnei stands 
to the other in the relationship of an agent to the principal, and can 
bind his partners by debts incurred in the ordinary comse of partnership 
business. But in the case of a joint family, only the manager has an 
implied authority to contract debts and pledge the credit of the family 
for the ordinary purposes of the family business and no other coparcener 
has such an authority ; ( 5 ) In the case of a partnership not only the 
share of each partner, but their separate property would also be liable 
for the payment of the partnership debts. But in the case of debts 
contracted by the manager of a joint family business, only the manager 
will be personally liable, i.e. his separate property besides his share 
in the joint family property shall be liable. But as regards the other 
coparceners, whether minor or major, they are liable only to the extent 
of their interest in the joint family property unless in the case of adult 
coparceners, the contract sued upon though purporting to have been 
done by the manager alone, is in reality one to which they are the 
actual contracting parties, or they can be treated as contracting parties 
by reason of their conduct, or because they have subsequently ratified 
it. In the case of minor coparceners, their separate property would be 
liable only if they have ratified it on attaining majority. 

The manager of a joint family cannot staft a new business so as 
to bind the shares of the adult coparceners, unless the business is started 
or carried on with their express or implied consent. The manager 
of a joint family has no power to impose on a minor member of the 
family the risk and liability of a new business started by himself and 
the other adult members. It does not make any difference whether the 
manager starting the new business is the father. The distinction between 
an ancestral business and the one started after the death of the ancestor 
is this. In the one case these relations result by operation of law from 
succession on the death of an ancestor to an established business, with 
its benefits and obligations. In the other they rest ultimately on con¬ 
tractual arrangement between the parties. 
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It is competent to the manager of a joint family husinoss actinc^ 
on behalf of the family to enter into a parlnorship with a .stranger^ 
But. not all the members of the joint family, lull <.nl> suc-li „f 
members as have, in fact, entered into jiaitiif'ihhip ^vill1 tli<' •'Iraiigpf^ 
become partners. Such a partnership would bi‘ n,,\(.,n(>d |,^ the provi¬ 
sions of the Indian Partnership Act with the lesiill that, if ilio manager 
died, the partnership would be dissolved on his death and the sur\iv?no' 
mernbers cannot claim to continue as partners with the .sirangiu'. 

21. Objections to alienations of joint family property, (f) Wliore a 
member of a joint family governed by the Milakhara Livv ns administered 
in the Presidencies of Bombay, Madras, and the (lenli.ii l*nt\ inci's, sells 
or mortgages more than his own interest, //le aUrjutlmn not f>rin^ one 
for legal necessity or the payment bv a father of an antrrrdrnt drbi 
the other members are entitled to ha\e the alii'iiatinn si'i aside in jhJ 
extent of their own interests therein. Tli(‘ aliemilinii < aiumi he set aside 
in its entirety, for according to the law pnuiiilim; in thos<‘ placa^ a 
coparcener can alienate his oun inlercvsl in the joint i.iinih piopmty 
If any other coparcener has consented to sueli al ha Ml ion, the alienation 
will hind his interest also. 


But if the alienating member belongs to a joint j'ainilv go\eriied 
by the Mitakshara law as administered in Ihaig.il and the I 'niteil Pro¬ 
vinces, the alienation is liable to he sol aside in its enliiei\ unless it 
was for a legal necessity or payment iiy a father of an anle< edeiil debt. 

(ii) An alienation of joint family prop<utv made h^ a f.ilher or 
by the last surviving coparcener, there'Jieiiig no' male is-ue in esistenre 
at the date of the alienatioti is valid iwmk' >viihont h'p.d iieeessity. 

Such an alienation cannot be objected to b> a copiiri'ener hot n aft('r llir 
date of the alienation, a person in tlie isnnih heinp, mpaided as an 
existing person for the purpose. Therefore an alienation eannot he 
impeached by a person subsequently botn or if he teas not t on reived 
at the time when the alienation was luadi'. 


22. Equity on setting aside alienations.-- Wlieia* an alien.dion is not 
tor legal necessity or for payment of aii antecedent debt, ami it is h<-t 
aside at the instance of other eopar<-en(*rs elthei heratise it iu in exei'ss 
of their interest in the coparccnery properl> where such alieiiation is 
allowed in Bombay, Madras and C.P., or v^hme it is set aside in its 
eitoety in Bengal and the U.I.. the questions mise whether the person 

is enUthid to any <Miuilv or (h.itge on 
the share of the person responsible ior alienalinp the piopeih for the 

to tlie alienor. ll has lieen hidd that in such 

coMrcL^ purchase of the mont'y or in llu* interest <d’ the alhmnting 

conorcServ circumslauees only nill the eonsenting 

alienation in^ condition piveeilenl to sidlinj- usid(‘ the 
alienation in its entirety, to refund the luorlj^age monev. 



CHAPTER IV 

PARTmON OF JOINT FAMILY 

23. What is Partition.—Partition is the intentional severance of the 
coparcenery property by members of a joint family. According to the 
Mitakshara, it is “the adjustment into specific portions of the di\erse 
portions of diverse rights of different members according to the whole of 
the family property.” 

The only property that can be divided on a partition is coparcenery 
property. Separate property cannot be the subject of partition, nor can 
property w^hich by custom descends to one member of the family (e.g., a 
Raj or impartible property), in exclusion to the rest who are only entitled 
to maintenance out of the prope^ty^ Where propert) is in its nature 
indivisible, as for instance in the case of animals, furniture, etc. it may 
be sold and its value distributed or it may be \alued and retained by 
one coparcener exclusively and the amount credited to his share. Simi¬ 
larly. in the case of a well, it may he enjoyed by the coparceners in turns 
or jointly. But it is otherwise in the case of idols and places of worship 
which are not divisible. They may be held by the members in turns, 
or the Court may direct possession to be given to the senior members 
with liberty to the other members to have access to them for the purpose 
of worship. 

24. How partition may be effected.—Partition is severance of joint 
status and as such it is a matter of individual volition. All that is necessary 
to constitute a partition is a definite and unequivocal indication of his 
intention by a member of a joint family to separate from the other 
members of the family and enjoy his share in severally. It is immaterial 
in such a case whether the other members want a paitition or not. The 
intention to separate may be made apparent in many w^ays, either by 
express declaration or by conduct. It may be expressed by serving a 
notice on the other coparceners and the paitition is everted the moment 
the notice is sent and is not liable to he postponed till the time of the 
actual division of the property' by metes and bounds or even till the 
notice reaches the other members. A partition may also be effected by 
agreement, between the parties or by the institution of a suit for partition. 
The institution of a suit for partition ipso facto effects a severance of 
the joint family status and the share of a coparcener is not liable to be 
diminished by the birth of another member of the family subsequent to 
the date of the institution of the suit as the latter is not to be counted 
for a share. Nor is it augmented by the death of any member subsequent 
to that date as his share will pass to his heirs. 

25. Persons entitled to sue for partition.—^Though every coparcener is 
entitled to a share on partition, the right to enforce or sue for partition 
is a qualified right. Every adult coparcener can, as of right, sue for 
partition at any time. But in the case of a minor coparcener, the Court 
will not pass a decree unless the partition is likely to be for the benefit 
of the minor by advancing his interests or protecting them from danger. 
Moreover, it has been held by llie Bombay High Court that a son is 
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not entitled to sue his father for partition against the latter’s will, if 
the father is joint with his own father, brother or other coparceners. 

26. Persons entitled to a share on partition.—All coparceners unless they 
are disqualified as being lunatics or idiots by birth are entitled to a share 
on partition. A son begotten at the time of paiLitioii. though liorn after 
the partition, is also entitled to a share as if he were in existence at the 
time of partition. But in the case of a son begotleri as W'ell as born 
after partition, he is not entitled to a share except wlu're the father has 
not reserved a share to himself. If the father has reserved a share to 
himself, an afterbom son is entitled to inherit that share and also the 
fathers separate property to the entire exclusio\n of separated sons. An 
adopted son has got the same rights as a natural born son, unb'ss he is 
adopted by disqualified persons. An absent or inibsing eopareeuer will 
be represented by his sons. 

An illegitimate son is entitled only to niainlenanee in the ease of 
the three regeneiafe classes. In the case of Shudras, an illegiliniale son 
is entitled to certain rights of inheritance and a share on j)arlilion pi rjvided 
he is a dasiputra. We will deal with this point whi‘n \vt' eonu* to the law 
of succession. 


27. Partial partition.—Ordinarily a suit for partilion niiisL comprise 
all the joint property which is tlien capable of pariilion. lint ii hna 
been held that this rule is elastic and has in many cases Ix'en departed 
from, if there is no inconvenience in a partial partition, apart front a 
final partition of the whole of the joint properlie.s. Il must In* noted 
however, a partition may be partial by mutual agri'ement only, and a 
coparcener cannot, by sui% enforce a partial parlilitm agaiithl ila* other 
coparceners. 


Partud as to property .—^It is open to the mcmln'rs «>f a foinl family 
to make a division and severance of interest in respect of a part of joint 
estate, while retaining their status as a joint family arnl liohling”^ the 
rest as the properties of a joint and divided Ilimln family. Hui ■vvhen 
there is evidence to show that the parties inlencltnl to N(*vt‘r, then the joint 
family status is put to an end, and with regaril to an\ portion of the 
property which remained undivided the presumption utnihl la* that the 
members of the family would hold it as tenants in c(»tnmon unices and 
until a special agreement to hold it as joint tenantH is pro^c^i. 


Partial as regards the persons separafttig. \X hen one eopurecarr 
separates from the others, the question arises wla'lher the latter art* to 
be deemed to be joint or re-united or separate. The distinction is 
ii^ortant, for, the devolution of the estate of a Hindu is governed by 
diflerent rules according as he was joint, rt*.unit(‘d or separaK*. The 
question rests upon presumptions and also lo a great extent upon the 
of the parties. It is open to the non-separating iiaunbers to 

members of a joint family what remained 
of the property after suiA a partition. No express agreement is necessary 

the wav mt^tion to remain joint may be inft'rred from 

y ich they continue to live. If one broUicr separate.*? from the 



Partition of Joint Family 


17 


rest there is no presumption that the other brothers remain united ; and 
if it is sought to be proved that they intended to remain joint, such an 
Intention must be proved like any other fact. 

On the other hand, where there has been a separation between the 
members of a joint family, there is no presumption that there was a 
separation between one of the members so separating and his descendants. 
Thus if two brothers A and B separate, there is no presumption that there 
was a separation between A and his sons, or a separation between B and 
his sons. Similarly, a Hindu father may separate from his sons and his 
sons may remain joint or he may separate from his sons by one wife and 
remain joint with sons by another wife. In all these cases it is a question 
of their intention to remain joint which must be proved like any other 
fact. 


38. Partition by father.—The father possesses a special power to effect 
a partition between himself and his sons, not only without their assent, 
but also between the sons inter se. The right is peculiar to the lather 
alone ; a grandfather has no power to bring about a separation among 
his grandsons. The partition so made binds his sons not because the 
sons are a consenting party to it, but because it is the result of a special 
power conferred on the father. The father can exercise this right only 
in his life time and he cannot by will effect a partition among his sons. 

39. Re-opening of partition.—A partition once made cannot be re¬ 
opened except in the following cases : (z) A son conceived at the time 
of partition, though not born before partition, can re-open it if a share 
has not been reserved lor him ; {ii) a son begotten as well as born after 
partition can demand a re-opening of partition, if his father, though 
entitled to a share, has not reserved a share for himself ; {Hi) A dis- 
qualihed coparcener after the removal of his disqualification, or a missing 
coparcener on his return can re-open the partition ; Hv) a partition can 
be re-opened by a minor coparcener on attaining his majority if the 
partition made during his minority was unfair or prejudicial to his 
interest ; (v) similarly, if a coparcener has obtained an unfair advantage 
in the division, the partition may be re-opened for the readjustment of 
the shares. 

30. Female Sharerers.—Before the passing of the Hindu Womens’ 
Right to Property Act, 1937-38, the only females who took a share on 
partition were : (i) the wife ; (ii) widowed mother or widowed step¬ 
mother ; and (iii) widowed grandmother or widowed step-grandmother. 
These female sharers could not demand a partition ; their right extended 
only to get a share in case the male coparceners came to a partition. 
Nor could they claim a share upon a mere severance of the joint family 
status ; they were entitled to get their share only when the joint family 
property was actually divided and till that was done they could not be 
recognized as the owners of their shares. 

The Hindu Womens’ Right to Property Act of 1937 as modified by 
the Act of 1938 effects revolutionary changes in Hindu Law, more parti¬ 
cularly in the Mitakshara law. Under it, if the death of the husband 
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occurred on or after the 14th April 1937, the widow acquires the same 
interest in the coparcency property as her husband had ; son s widow and 
the son^s widowed daughter "in-law will also be entitled to a shate like* 
the son or the son’s son. Moreover, under the Act the widotv is rlothed 
with the same right of demanding partition as a male owner. 


CHAPTER V 

MITAKSHARA SUCCESSION 

31 . Separate Property.—^A Hindu, even if he be joint, may iiossess 
separate property. Such properly exclusively belongs to him. No other 
member of the coparcenery, not even his male issue, acquires an interest 
in it by birth. He may sell it or he may make a gift of it or bequealh il by 
will to any person he likes. It is not liable to partition, and, on his tlealh 
intestate, it passes by succession to his heirs and not by survivorship 
to his surviving coparceners. 

Property acquired in the following ways shall conslitule '* depurate 
propert)- ’ and is subject to the incidents mentioned above. 

Property inherited by a Hindu from a person olher tluin hi>. 
father, father's father, or father’s father's father. 

tyi) Gift. A gift of a small portion of ancestral movable property 
made through affection by a father to his male issue is Uu* h(*piii alc 
property of the son. 

f Hi) Government grant. Property granted by CoverniiK'nl to a iu<'inb(*r 
of a joint family is the separate properly of the donct’ unless 
it appears from the grant that it was intended for the IkuicHI 
of the family. 

(iv) Property lost to" the family. Ancestral property lost to the 
family and recovered by a member without the assistance of joint 
family property. 

(t;) Income of separate property. The income of separalt* properly, 
and purchases made with such income. 

ivi) Share on partition. Property obtained as his share on partition 
by a coparcener who has no male issue at the time of partition. 

{vii) Property held by sole surviving coparcener. Propt‘rly htdd by 
sole surviving coparcener when there is no widow in existence 
who has power to adopt. 

(vui) Separate earnings. Separate earnings of a member of a joint 
family. 

{ix) Gains of learning. All acquisitions made by moans of learning 
are now declared by the Hindu Gains of Learning Act, 1930» 
to be the separate property of the acquirer. 
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32 . General principles of Inheritance.— (^ 1 ) The right of a person to 
succeed as heir on the death of a person is a mere spes successionis^ that 
is, a bare chance of succession. It is not a vested interest ; and therefore, 
he cannot make a valid transfer of it till the lime he has actually come 
into possession of the property. 

( 2 ) Succession never in abeyance .—The right of succession under 
Hindu law is a right which vests immediately on the death of the owner 
of the property. It cannot in any circumstances remain in abeyance in 
expectation of the birth of a preferable heir not conceived at the time 
of the owner’s death. A son or a daughter who is in the mother’s womb 
at the time of the death is, in contemplation of law, actually existing, 
and will, on his or her birth, divest the estate of any person with a title 
inferior to his or her own, who has taken in the meanwhile. 

(3) Males succeeding as heirs, whether to a male or to a female, 
take absolutely. Females succeeding as heirs, whether to a male or to a 
female take a limited estate in the properly coniEiionly known as a ^vidoios 
estate. But to this rule there are two exceptions ; (f) In the Bombay 
Presidency, certain females take an absolute estate whether they succeed 
to males or females ; (if) females succeeding to the sindhana property 
take it absolutely. On her death the propeity ixiherited by her will pass 
not to heirs, but to the next heirs of the male fiom ^hom bhe inherited it. 

(4) A son, a grandson whose father is dead, and a great grandson 
whose father and grandfather are both dead, succeed simultaneously 
as one heir and form a coparcenery. The reason wliy they succeed simul¬ 
taneously is that the son represents his father as regards his share, and 
the great grandson represents both his lather and grandfather for his 
share in the heritable property of the paternal grand ancestor. This is 
called the doctrine of representation. Sons, grandsons and great-grandsons 
acquire an interest by birth in the ancestral properly in the hands of the 
ancestor, while to his separate property they succeed as one heir. The 
doctrine of representation is applicable only in the case of sons, grandsons 
and great-grandsons. It does not apply among brother’s sons or hi other’s 
grandsons. Thus if A, a separate Hindu, dies leaving a brother B, and 
two nephews C and D by another brother, B will succeed in preference 
to C and D, he being the nearer heir. 

(5) The general rule is that where two or more persons succeed 
together as heirs, they take as tenants-in-common. In the following four 
cases, however, they succeed as joint tenants with the right of survivorship : 
(i) Two or more sons, grandsons or great-grandsons inheriting jointly 
the separate properly of the paternal ancestor ; (ii) Two or more widows 
inheriting the estate of their husband ; (iiil Two or more daughters 
inheriting the estates of tlieir father, except in the Bombay Presidency 
where they take absolute estates by actual division ; and (iu) Two or 
more grandsons by a daughter, who are living as members of a joint 
family, inheriting the estate of their maternal grandmother. 

( 6 ) The general mode of division among heirs of the same degree 
of relationship is per capita, i.e. the estate of the deceased is divided into 
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as many parts as the number of heirs, each heir taking one share. Thus 
if a Hindu dies leaving two sons by one brother and three sons by another 
brother the property will be divided into five equal parts, each heir 
taking one-fifth. This is division of the estate per capita. To divide it 
per stirpes would be to divide it into two equal parts, giving one part 
to the two sons of one brother, and the other part to the three sous of 
the other brother. 

( 7 ) The whole blood is always preferable to half blood. The heir 
of half blood ranks .immediately after the heir of full blood, if both 
are otherwise in the same degree of relationship to the deceased. Ilut 
this rule applies only when there is a competition among.st thorn inter se 
but where there is no such competition, the Mitakshara recognises no 
difference between relations of the whole blood and those, of half blood. 
Thus if a Hindu dies leaving a half brother (i.e. his father’s son through 
another wife) and a full brother’s son as his only heir, the former will 
inherit in exclusion to the latter, he being the nearer heir. 

It should be noted that under Hindu Law, sons or daughtciin ihutiigh 
the same mother but by different fathers (i.e. uterine brothers), have 
no right to succeed to the step-father as they belong to difTcrent raniilii's. 

33 . Exclusion from inheritance.—^The pure Hindu law of ('xclubion frtnn 
inheritance of persons physically or mentally defective has lo a great 
extent been modified by the Hindu Inheritance (Kenioval of Disabililich) 
Act, 1928. That Act has laid down that no person, other than a p<‘rson 
who is and has been from birth a lunatic or an idiot., shall be cvehuh'd 
from inheritance and partition by reason only of his disease, deformUy, 
or physical or mental defect. The Act however, docs tioI apply to any 
person governed by the Dayabhaga school of Hindu Law. Jl i.s not 
retrospectiv’e nor does it remove the disqualification of any pm son in 
respect of any religious oflSce or service or of the management f)f any 
religious or charitable trust. 

Unchastity .—Unchastity as a ground of exclusion applies tml> lo the 
widow under the Mitakshara law and not to the other female heirs. Hut 
under the Dayabhaga law, it applies to all the five female heirs, luimel), 
the widow, daughter, mother, father’s mother, father’s father’s mother. 
Unchastity, however, is no ground of exclusion in respect of sueei‘ssion 
to stridhana property. But so far as the widow, the daughter-in-law and 
the grand daughter-in-law are concerned, whether under the Mitaksh’ura 
or the Dayabhaga law, unchastity will not, since the passing of the 
Hindu Womens’ Right to Property Act, 1937, be a ground from exeluaiim 
from inheritance, as it entitles them to inherit, notwithstanding any rule 
of Hindu law or custom. It must be noted that unchastity is a ground 
for exclusion only if it exists at the time when the inheritance opens. 
Subsequent unchastity of a woman who has inherited the estate, being 
chaste at the time, would not divest the estate so vested in her. 

Remarriage.—By re-marriage, a widow forfeits the interest taken 
by her in her former husband’s property and it passes to his next heirs 
as if she were dead. Only the Allahabad and Oudh High Courts have 
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held that a widow by her re>marriage would not lose her right in her 
former husband’s property if such re-marriage is allowed by custom. But 
a widow on her re-marriage does not lose her right to succeed to the 
estate of her son by her first husband. 

Illegitimacy.—An illegitimate son is entitled to the right of inherit¬ 
ance only in the Sudra caste and that too if he is a dasiputra, i.e. the son 
of a Hindu concubine in the continuous and exclusive keeping of his 
father and provided further, he is not the fruit of adultrous or incestous 
intercourse. In other cases he is entitled only to maintenance. Even 
where he is entitled to have a share on partition, he is not entitled to 
have the same share as a legitimate son. He is entitled only to one-half 
of what he would have taken if he were legitimate. Thus if a Sudra dies 
leaving a legitimate son and a dasiputra, the latter will have 1/4, i.e. one- 
half of one-half, which would have been his share if he had been legiti¬ 
mate. If there be no legitimate son, but only a widow, the widow will 
take (after the Hindu Womens’ Right to Property Act, 1937), 3/4 and 
the remaining 1/4 will go to the dasiputra. It may be noted that before 
the said Act, the dasiputra would have taken 1/2, that is a half of what 
he would have taken if he were legitimate, that is, the whole. But if 
there be not a widow, daughter or daughter’s son, the dasiputra takes 
the whole. 

The illegitimate son of a Sudra inherits only to his father ; he has 
no right to inherit to collaterals. Thus if a Sudra dies leaving a legitimate 
son A and an illegitimate son B, they will inherit the father’s properly 
as coparceners. If they divide the properly, A will take 3/4, and B 
will take 1/4. If A dies before the partition, his share will pass to B 
by survivorship. But if A dies after the partition, in no case will his 
share pass to B, B not being amongst his heirs. B can inherit to his 
father alone and not to his father’s legitimate sons nor his father’s brothers, 
nor any of his collaterals. And just as an illegitimate son is not entitled 
to succeed to the collaterals, so a collateral is not entitled to succeed him. 

Adoption oj a religious order. —One ^ho enters into an order of 
devotion, severs his connection with the members of his natural family. 
He is accordingly excluded from inheritance. This amounts to civil 
death. In order to exclude a person from inheritance on the ground that 
he has adopted a religious order, it is necessary to show absolute abandon¬ 
ment by him of all secular property, and a complete and final withdrawal 
from earthly affairs. In the case of Sudras, the order of Sanyasis being 
not open to them, renunciation of the world would not exclude them 
unless a usage to that effect is established. 

Change of religion and loss of caste : Change of religion and loss 
of caste which at one time were grounds of forfeiture of property and 
of exclusion of inheritances have ceased to be so since the passing of the 
Caste Disabilities Act, 1850. The Act applies only to protect the actual 
person who either renounces his religion or has been deprived of his 
caste. A and B are members of a joint Hindu family. A becomes convert 
to Mahommedanism. A does not by his conversion forfeit his interest 
in the joint family property. The only efiecl of the conversion will be 
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{i) formerly in some places in India a Jain widow used to inherit her 
"husband’s property absolutely by custom: or {ii) where in tlie Mithila 
school, a ividow had absolute power of disposition over her husband’s 
movables which she inherited from her husband ; or [Hi) where in Bom¬ 
bay. in cases governed by the Mayukha law the widow had an absolute 
power of disposal over movables which she inherited from her husband 
or in the share allotted to her on partition and which she could deal 
with by wa> of a sale, gift, or other alienation inter vivos : in all these 
cases it ivould appear that under the Act these and such other special 
rights will ha\e been taken away and would now seem to be governed 
by the ordinary rules of a Hindu woman’s estate. 

Unchaste tiidotc: As the Act confers upon the widow a Tight of 
succession notwrithstanding any rule of Hindu law% an unchaste widow will 
not be disqualified from inheriting even when she is unchaste at the lime 
of her husband’s death. Similarly, the lights of succession of the widowed 
daughter-in-law and grand daughter-in-law will not be subjecl to the 
condition of chastity even in the Dayabhaga school. 

Adoption : The Act does not afiect the power of adoption—tin* widow, 
the widow'ed daughter-in-law oi the widowed grand-danghUM-in-law may 
have under the Hindu law. But the effect of the adoption can no longer 
be the same. Before the Act, adoption dUcsted the w'hole interest in the 
property of her husband ; after the Act she will not be divested of the 
entire interest vested in her. The adopted son will be eiililled onl) to a 
half of the estate in the same manner and to the same extent as an 
■aurasa son. 

Maintenance : The rights to maintenance of the widows mentioned 
in the Act are not expressly abolished ; but it is obvious that where 
they take under the Act, any other rights are, by neccssar) implication, 
extinguished ; for, Hindu law allows them maintenance only because of 
their exclusion from inheritance. 

35. The three classes of heirs.—There are three classes of heirs 
recognised by the Mitakshara, namely, (a) Gotraja sapindas ; (b) Sama- 
nodakas, and (c) bandhus. The first class succeeds before the second, 
and the second succeeds before the third. 

Sapindas include only those persons who arc related to the deceased: 
( 1 ) upto seven degrees in the descending line viz., his son, son’s son and 
so on ; ( 2 ) his ascendants upto seven degrees viz., father, father’s father 
and so on ; and (3) the descendants of these ascendants upto six degrees, 
viz., brother, paternal uncle, brother’s son etc. 

Samanodakas are those persons who are related to the deceased beyond 
these seven degrees and upto fourteen degrees and their descendants. 

Bandhus are those persons who are related to the deceased through 
a female viz., his father’s sister’s son, mother’s brother, mother’s brother’s 
son and so on. 

36. Order of succession.—( 1 ) Son ; (lA) Son’s widow if he is 
-dead ; (2) Son’s son if his father is dead ; (2A) Son’s son’s widow if 
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her husband is dead ; (3) Son’s son’s son if both his father and paternal 
grand father are dead ; (3A) Son’s son’s son’s widow if her husband 
is dead ; (4) his widow ,* all succeed simultaneously as one heir, 

(5 ) Daughter ; She does not inherit if any of the persons mentioned 
above are living. As between daughters, the inheritance first goes to the 
unmarried daughters, next, to daughters who are married and “ unprovid¬ 
ed for ”, that is, not possessed of sufficient means, and lastly to daughters 
who are well provided for. 

Except in Bombay presidency where they take their estate absolutely 
in quasi-severalty, two or more daughters of a class take the estate jointly 
with rights of survivorship, with a limited interest corresponding to the 
widow's estate. On their death (except in Bombay), the estate passes 
not to her heirs, but to the heirs of her father, technically called the 
reversioners. 

Unchastity of a daughter is no ground for exclusion from inheritance 
except that where there is an unmarried daughter who is a prostitute and 
a married daughter who is chaste, the latter succeeds in preference to the 
former. The illegitimate daughter, even of a Sudra, has no right of 
inheritance to her father. But she is entitled to inherit to her mother. 

l6i Daughter’s son ; a daughter’s son is strictly speaking a handhu 
or a bhinna-gotra sapinda, being related to the deceased through a female, 
but he inherits with gotraja sapindas by virtue of express texts. He suc¬ 
ceeds not as an heir to his mother, but as heir to his maternal grandfather. 
Since the decision of the Pri\^ Council in a recent case it is doubtful 
whether two or more sons by a daughter living as members of a joint 
family, take the estate inherited by them from their maternal grandfather 
as joint tenants with rights of survivorship or as tenanls-in-eommon. 
But sons by different daughters will take as tenants-in-common. for, there 
can be no coparcenery between sons by different mothers. 

The daughter’s son takes the estate as full owner as any other 
male heir, and on his death the succession passes to his heirs and not to 
the heirs of his maternal grandfather. 

(7> mother ; (8) father ; <9) brother ; (10) brother’s son ; (for 
further information see any good book on Hindu law.) 

37. Succession in default of kinsmen.—In default of kinsmen the 
estate of a deceased Hindu is taken by his (1) preceptor, (2) pupil, and 
(3) fellow students in their order. In determining whether the claimant 
belongs to either of these categories, the Court will consider only the 
imparting of religious instruction. The heir to the property of a hermit 
[vanaprastha) is his spiritual brother belonging to the same hermitage, 
to that of an ascetic (sanyasi) a virtuous pupil, and to that of a student 
in theology \brahmachari) his religious preceptor. These heirs are 
entitled to succeed in preference to the kindred of the deceased. This rule 
applies only to members of the twice born classes. It does not apply 
to Sudras imless some usage or custom to the contrary effect is proved. 

On failure of all the heirs mentioned above, the Crown takes by 
escheat. Where the Crown takes by escheat, the onus lies on the Crown 
to show that the last proprietor died without heirs. 
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CHAPTER VI 
STRIDHANA 

[Property which may be owned by a woman is divisible into two 
kinds, viz., (1) Property of which she is the absolute owner, and ( 2 ) 
property of which she is the limited owner. The former is spoken of as 
her stridhana, the latter as her woinon’s estate. 

These two species of woman’s property diffci in their or^^in, enjoy¬ 
ment and ultimate devolution : ( 1 ) A woman’s estate arises generally in 
property obtained from inheritance or property obtained on partition. 
( 2 ) A woman in the enjoyment of a woman’s estate is not cntitledl to 
alienate the corpus of the estate, except in cases of necessity, while a 
woman is the absolute owner of her stridhana and can dispose of it at 
her pleasure, with some restrictions only during coverture. ( 8 1 A widow’s 
estate is liable to be divested upon a subsequent birth or adoption of a 
son, or upon her remarriage. The stridhana is not liable to be divcsled 
on any account. (4) A woman’s estate devolves on the next heirs of 
the last male owner, called the reversioners, and not to the woman’s own 
heirs. On the death of a woman, her stridhana, however, goes to lier 
own heirs.] 

38. Stridhana according to the Mitakshara.—Vijnaneshwara the author 
of the Mitakshara. defines stridhana as “ what was given by th(‘ father, 
by the mother, by the husband, or by a brother : and what was presented 
by the maternal uncle and the rest at the lime of the wedding l)efore 
the nuptial fire ; and a gift on a second marriage or gratiiitv on account 
of supersession ; and as indicated by the words ‘ and the rest ’ {adya ), i.e, 
property obtained by a woman by (1) inhei itajice. 12) purchase, (31 
partition, (4) seizure, i.e. adverse possession and (5) finding, all this is 
stridhana according to Manu and the “rest.” The result is that according 
to the Mitakshara property of any description in the possession 
of a woman is stridhana. Bui this view is not accepted by the Privy 
Council. 

39. The Privy Council and Mitakshara stridhana.—It lias been hcltl 
by the Privy Council that property acquired b)' a woman from inheritance, 
whether to a male or female, and property acquired by her on partition 
are not her stridhana properties. Thus it has been held that properly 
inherited by a widow from her husband is not stridhana property. It 
has also been held that property inherited from a female e.g., by a daughter 
from her mother, is not stridhana property. As to a share obtained by 
a widow on partition it has also been that it is not stridhana properly of 
the widow. 

40. Stridhana according to the Bombay school.—According to the 
Bombay school, property inherited by a woman from a female' becomes 
her stridhana in all cases. She can dispose of it by way of mortgage, 
sale, gift or in any way she likes, or by will, and on her death intestate it 
passes to her stridhana heirs. 
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As regards property inherited by a female from a male, the Bombay 
school divides female heirs into two classes, namely, 

^ai those who are introduced into the gotra or family of the deceas¬ 
ed owner by marriage, such as the deceased’s wife, mother, 
father's mother, etc. ; and 

{h) other female heirs, being females born in the family, such as 
the daughter, sister, brother’s daughter, sister’s daughter. 

Propertv inherited by a female who belongs to class (a) does not 
become her stridhana. She takes only a limited interest in such propert>, 
and on her death it passes to the next heir of the male from whom she 
inherited it. 

Propert). inherited b\ a female who belongs to class (b) becomes 
her stridhana in all cases. She can dispose of it by an act inter vivos 
or by will and on her death it passes to her own stridhana heirs. 

41. Property acquired by mechanical arts.—^Property acquiied by a 
Hindu female by mechanical arts or otherwise by her own exertion duiing 
her maidenhood or widow’hood is stridhana according to all the schools. 
But property acquired b> mechanical arts or otherwise through her own 
exertions during coverture is stridhana according to Bomljay, Benares 
and ^Madras schools, but not according to the other schools. 

42. Rights of woman over stridhana property.—The rights of a 
woman over her stridhana are not the same at all the stages of her life. 
They differ according to the state of the woman, as to whether she is a 
maiden, a married woman or a widow. 

111 During maidenhood, a Hindu female can dispose of her stri¬ 
dhana of every description at her pleasure. The only disqualification 
that may affect her is one by reason of minority, in which case she 
cannot alienate the property' except through her guardian nor can she 
make a will disposing of her stridhana. It may be noted that according 
to the Bombay school, property inherited by a maiden would constitute 
her stridhana. as she can inherit only as a daughter of the family. 

(2) During coverture, a woman can dispose of only that kind of 
stridhana, which is called Saudayika. Saudayika stridhana is consti¬ 
tuted by the gifts made through affection, at, before, or after mar¬ 
riage by her parents and their relatives, and by her husband and his 
relatives. It is defined to be gifts from; affectionate kindred. In other 
words, Saudayika stridhana means the gifts (or bequests) from relations as 
distinguished from gifts of a stranger. Stridhana property other than 
Saudayika constitutes non-saudayika stridhana. A woman can alienate 
her saudayika stridhana at her pleasure without the consent of her hus¬ 
band. Thus it was held that the property bequeathed to a woman by her 
:^temal grandfather, being her saudayika stridhana, she could alienate 
it without the consent of her husband. The husband has no control over 
it and cannot bind her with any dealings with it ; but he can uie it in 
•cases of distress, such as a famine, or during illness or imprisonment. 
But this right is personal to him, and if he does not choose to exercise 
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it, the stridhana property cannot he taken hy his creditors in execution 
of a decree against him. In the case of the non-saudayika stridhana, 
the rule is that a woman has no power to dispose of it during coverture 
without her husband’s consent. It is subject to her husband’s dominion, 
and he is entitled to use it at his pleasure even if there be no distress. 
After her husband’s death, however, her power of disposal over it becomes 
absolute. Even in case the woman dies during her husband’s lifetime, 
it passes to her heirs and the husband’s existence is no obstruction to 
the devolution. 

(3) Dur in g widowhood, a woman can dispose of her stridhana 
•of every description at her pleasure, whether it was acquired before or 
after his death. 

43. Succession to maiden’s property-—As regards maiden’s property, 
all the schools adopt the following order of succession :—( 1 ) uterine 
brother, (2) mother, ( 3 ) father, ( 1 ) father’s hciis in ordci of piopinqiiity, 
i 5) motlier’s heirs in order of propinquit). 

44. Succession to stridhana of a married woman according to the 

Mitakshara.—For the purposes of succession, the iVlitak'-hara divides 
stridhana into two classes, namely : il) sulka, which is delined as a 
gratuity for which a girl is given in marriage ; ( 2 ) other kinds of 

stridhana. 

Sulka devolves in the following older : (1) Uterine brolher.s, 

(2) mother. I'd) father, (4) father’s heirs in order of propinquity, 
<5) mother’s heirs in order of propinquity. Stridhana other than sulka 
passes in following order. (1) unmarried daughter ; (2) married daughter 
who is unprovided for ; (3) married daughter who is provided for ; 
(41 daughter’s daughter ; (5) daughter’s son ; (61 son ; (7) son’s son. 

If there be none of these, that is, if the wmman dies without leaving 
any issue, her stridhan, if she was married in an appioxuni fonn, goes 
to her husband and failing him to his heirs in the order of succession to 
him ; on failure of the husband’s heirs it goes to her l)lood relations 
in preference to the Crown. But if she was married in an unapproved 
form it goes to her mother, then to her father, and then to her lather’s 
heirs, in preference to the Crown. 

Illegitimacy no bar. —Illegitimate children can inherit their mother's 
property although in the three higher castes they do not inherit to their 
father. But the legitimate children will exclude the illegitimate ones. 
The illegitimate children though by different fathers will succeed to 
each other. 

45. Succession to the property of dancing girls (naikins) and 
prostitutes.—^Though prostitution entails degradation and loss of caste 
according to Hindu Law, it does not sever the tie which connects the 
prostitute to her kindred by blood, nor does it sever the tie of relationship 
between her and the members of her husband’s family when she adopts 
prostitution after marriage. Consequently, the property of a prostitute 
■devolves as if it were her stridhana, so that her brother, her sister, her 
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brother’s sons and other relations by blood, and her husband, her step¬ 
sons and her husband’s other sapindas are entitled to inherit her. Where 
a married woman becomes a prostitute after her husband’s death and dies 
leaving a son born in lawful wedlock and a daughter born in prostitution, 
the legitimate son excludes the illegitimate daughter. 


CHAPTER VII 
WOMAN’S ESTATE 

46. As we saw, a woman does not take as her stridhana properlj 
inherited by her. except in certain cases in the Bombay Presidency. So 
also, a woman does not take absolutely the share obtained by her on 
partition. The estate which a woman takes in such property is called a 
limited or woman’s estate. The term widow’s estate is also used to denote 
such an estate, because the estate taken by the widow in her husband''* 
property is the typical kind of estate taken by any other limited heii. 

47. Nature of widow’s estate.—^It should not be supposed that, though 
a widow takes as heir only a specified and qualified estate, she is a mere 
life-tenant of the property, as being merely entitled to the enjoyment 
of the property without any power of disposal over it. A widow or other 
limited heir is the owner of the property inherited by her, subject to 
certain restrictions on alienations, and subject to its divestiture on adoption 
or devolution upon the next heir of the last full owner upon her death. 
Her right is of the nature of a right of property ; her position is that of 
the owner : her powers in that character are, however, limited ; but so 
long as she is alive no one has any vested interest in the succession. 

48. Incidents of the estate.—fl) The woman holding the widow’s 
estate is entitled to absolute possession, of it. If she is dispossessed of 
any portion of it, she can sue to recover it. (2) She is entitled to the 
beneficial enjoyment of the estate, and to the whole income of property, 
which she may' spend in any w’ay she likes. She need not pay out of the 
income charges which should properly be paid out of the estate. She 
may throw' the burden of paying her husband's debts, or the maintenance 
or marriage expenses of the members of her husband's family on the 
corpus of the estate, and meet these expenses by selling or mortgaging 
the estate. (3) She can transfer her life-interest even without necessity, 
and such an alienation would be good during her life-time unless she 
remarries. 141 One of the necessary incidents of a Hindu widow’s estate 
is to give to the female owner power to transfer the corpus of the estate 
absolutely in case of legal necessity. (5) The estate vests in her and she 
is oicner thereof during her lifetime, the only restriction on her pow'ers 
being tfiat she cannot alienate the corpus of the estate except in case of 
a legal necessity. She does not, however, become a fresh stock of descent, 
and on her death, it devolves to the next heir of the last full owner and 
not to her stridhana heirs. (6) During her lifetime, she completely 
represents the estate, and is entitled to sue and is liable to be sued in 
respect thereof. Decrees passed against her as representing the estate in 
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respect of transactions binding upon the estate, are binding not only 
upon her, but on the reversioners, i.e. the heirs of the full owner who 
will take the estate on her death. (7) She is entitled to manage the 
estate, and will be allowed reasonable latitude in the management so 
long as she acts fairly to the expectant heirs. But when she commits, or 
threatens to commit, waste or any act injurious to the reversion, she may 
be restrained by an injunction. (8) Her life-interest in the estate is liable 
to be seized and sold in execution of a decree against her for her personal 
debts- (9) The estate is liable to be divested on her remarriage, or a 
half of the estate on the subsequent birth or adoption of a son, but not 
on her subsequent unchastity. 

49. Income and accumulations of income.—Although the interest of a 
limited owner over the estate is restricted, her interest in the income 
from it is unrestricted. She is entitled to use the entire income at her 
pleasure, or give it away, in whole or in part bj an act inter vivos. She 
is not hound to make any savings. But if she did make savings, the 
question arises whether she has the same power of disposal of the savings 
as she has of the income or whether the savings are to be treated as the 
accretions to the estate wdth its incidental restraint o\er alienation. The 
trend of the decisions is that the case falls to he determined by the 
intention of the widow. If there is no e\idence of any dealijig on hei 
pait which would show that she intended to treat those accuinulatioiis as 
accretions to the estate, then the savings are her stridhana which she 
ma> dispose of by deed or by will. That is to sa), there is no presumption 
that the savings from the income from her limited estate and the propexl) 
acquired by her out of such income form an accretion to the estate and 
pass as such. 

50. Widow’s power of management.— (fl A widow or other limited 
heir is entitled to manage the estate inhciilcd by her. Her power to 
manage the estate is similar to that of a manager of a joint family as 
described in para 12. That power is a limited and qualified power. It 
can only be exercised in case of need or for the benefit of the’ estate. 
She must, however, like the manager of a family, be allowed jcasonablc 
latitude in the exercise of her powers provided she acts faiily to the 
reversioners. The Courts will not interfere with her management unless 
there is danger to the properly from the manner in which she is dealing 
with it. (w) The widow is not bound to apply the income of her husband’s 
estate first in the discharge of his debts as she is an absolute master of 
the income and may spend it at her pleasure, and she is not l)ound eitlier 
to save or apply it for the benefit of the reversioners. At the same lime, 
she must not ignore the charges which arc legally payable out of the 
gross income such as maintenance due to the other Jiieiubeis of the family 
and thereby add to the debts left by the husband to the prejudice of 
the reversioners, (wi) The widow can grant leases of properties forming 
part of the estate. But she cannot grant permanent or long term leases 
unless they are justified by legal necessity or for the benefit of the estate, 
or unless they are consented to by the reversioners, (/a) A widow ran 
make a reasonable compromise. If a compromise has been hona fide 
entered into in the interest of the estate and is of such a nature as a 
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reasonable and prudent man would make of his own pronerlv -t • 
be binding on the re\ersioners. {v) She is not bound to bear the^pv” 
which are mcidental to her management such as inarriaee evn^^ 
the male members of the family, and may throw the burden of rf 
them on the corpus. She must not, however, commit waste • 
commt waste ” only when she does an act which constitutes 
to the porp^j, e.g. any act which diminishes the value of the 
or which affects the title of the reversioners. In .such cases 
reversioners can bring a suit to restrain such waste and can lu 
the Court to remove the widow from the possesion. ^ 

-Ofcree against the widow ; The widow represents the whole of A 
estate in legal preceedmgs relating thereto within the meanino- of 
Civil Procedure Code. Hence a decree passed against her would lie 
ang not only upon the widow but also upon the reversioner« ® 
iz) the suit in which it was passed was in respect of -t rl Kh 
transaction iinding upon the estate, (ii) the decree was pawd“a 

; 

so as to extend the period oi limitation under Uie Indiatf mil f- 
the 

nudow bars the right of the reversioners “8“'*>st the 

Council that mere adverse nnoo^ei I^iivv 

right does not har the reversioners *'® 

the trespassers within 12 years after'thPdeath of ulo wTuoT"’'" ™ 

fnterir in^rpropertt t («» hrr fi/e- 

in the property for her dLS" ^e-mterai 

remarriage : but any alienator so ItJ • * 7 '“''rsled on 

denth. It is not necessary to“uS "■> *>“ 

supported by legal neeesdty and it need I should be 

consideration as she can evek make a of U. 

nation ^f'^Xwilt'or^rrTiSt'-** “P’”’*'’ 

^le inherited by her, it must be showT 

J 1,°^ alienee after reasoniht ^ neces- 

acted honestly in the belief that the necSt^ ‘^-?'i“^^^ as to the necessity 

such consent of the reversioners as wool J (<^) there was 

fransaction was a proper one ; or (d) ® presumption that the 

the whole interest in the whole eL}.l t ® surrender by her of 

or reversioners at the time of alienation^^^^^ ^ nearest reversioner 

I 
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52. Alienation by the widow for necessity.—The following have been 
held to he purposes justifying alienations on the ground of necessity or 
benefit of the estate :—(1) The funeral expenses and sraddha ceremony 
of the husband and of the persons whose ceremonies the husband was 
bound to perform e.g., sraddha of her husband’s mother. (2) Acts which, 
although not essential or obligatory, are still pious observances conducing 
to the spiritual welfare of her husband. Such acts do not include those 
which conduce to the spiritual benefit of the widow only. For religious 
or charitable purposes, or those which are supported to conduce to the 
spiritual welfare of her husband, a widow has a larger power of disposi¬ 
tion than that which she possesses for purely worldly purposes. (3) Pay¬ 
ment of debts of the last full owner, even though time-barred, provided they 
were not repudiated by him. (4) Payment of Government Revenue or 
other dues, the non-payment of which would imperil the estate, such as 
decrees for rent. (5) Reasonable costs of litigation necessary in recover¬ 
ing or preserving the estate, or in defending her rights, or other necessary 
legal expenses, such as the cost of obtaining a succession certifiealc. 
(6) Maintenance of herself and pex'sons whom the last full owner was 
morally or legally bound to maintain. (7) Marriage expenses of the 
relations of the last full owner. (8) Gift of a reasonable amount lo her 
daughter and son-in-law on the occasion of their marriage. (D) The 
protection and preservation of the estate, such as co.sts of repairs and 
other expenses necessary to the well-being of the estate. (10) Payment 
of debts properly incurred by her in connection with the family bubiness 
inherited by her. 

An alienation without necessity is not void but voidable at the 
instance of the reversioners. It is the reversioner alone who can impeach 
an alienation by a limited owner. The reversioners may elect lo ratify 
the alienation or treat it as a nullity. If the reversioners do not clioose 
to impeach it, nobody else can. Again, an alienation of the estate without 
necessity would pass the widow’s life-interest only and as such will he 
good during her life-time, and will be binding on her so far as her inlcix'sl 
in the properly is concerned. 

53. Alienation by widow with consent of reversioners.—In the absence 
of proof of actual necessity or of reasonable inquiry by the alienee, the 
consent of such reversioners as might fairly be expected lo })o inlcrcsled 
to dispute the transaction, will be held to afford a presumptive proof of 
the existence of legal necessity, which, if not rebutted by conlrary proof, 
will validate the transaction as a right and proper one. The power of 
validation by consent rests upon the principle that the consent of persons 
interested to oppose the transaction evidences its property if not its actual 
necessity. If however, the actual reversioner is a person other than the 
consenting reversioner, he will not be precluded from questioning the 
alienation. The reason is that the alienation with the consent of a 
reversioner rests on the basis of presumptive proof of necessity and the 
presumption may be rebutted by the person actually succeeding the estate 
on the grotmd that he had not consented. 

54. Surrender of the estate by the widow.—A widow may surrender 
(1) her whole interest in the whole estate, (2) in favour of llie next 
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reversioner or the whole body of persons constituting the next reversi 
(3) provided that it is a bona fide surrender and not a device to divi 
the estate. In such circumstances the question of necessity does not ari 
A surrender must be in favour of the whole body of next reversioners, 
surrender in favour of some of them, although comprising of her who 
interest in the whole estate, cannot be validated as a surrender. 

Effect of surrender : A widow who surrenders her whole interest i 
the whole of the estate inherited by her from her husband in favour o 
the next reversioner, or in favour of all the reversions if there are more 
than one, amounts to a civil death of the widow and accelerates tk 
spes successionis (bare chance of succession) of the next reversioner 
The basis of the doctrine of surrender is the cffacemenl of the widow's 
interest and its result is that the next heir or heirs of tlic husband stef 
into the succession in the widow’s place as if she were dead. Nevertheless 
she is entitled to maintenance out of her husband’s estate, because, though 
she is civilly dead, she is physically alive. 

55. Reversioners.—These are the male or female heirs of the Iqa 
full oivner who would be entitled to succeed to the estate on the death 
of the widow or other limited owner if they then be living. Those 
persons who would be entitled to succeed the moment tin' w omen die; 
are called the next or presumptive reversioner.s. while those who would 
come after them are called remote or contingent reversioners. Wlien 
several reverisoners are entitled to succeed successively to an estate held 
by a widow or other limited heir, no one of such reversioners claim! 
through or derives his title from another reversioner, cv'cn if that other 
happens to be his father, but each reversioner derives his title from the 
last full owner. Thus there is no privity of estate between one rt'versionei 
and another who is entitled to follow him, and consequently one t evcrsionei 
cannot by any act bind any other reversioner although lh(‘ latter happens 
to be the heir of the former. 

56. Nature of the reversionery interest : So long as the widow oi 
any other limited owner is alive, no one has any Acsterl interest in the 
property. It is a mere spes successionis, a bare chance of siu’ccssion as 
coming within s. 6 of the Transfer of Property Act and therefore no 
valid transfer can be made in respect of it. It is incapable of being 
inherited, or being renounced, or being attached in execution of a decree. 

o7.^ Rights of the reversioners : Though the rcver.sioner has no in¬ 
terest higher than a hope of succession or a mere spes sficeessiwiis, he 
has got a right to have the estate kept free from danger during its 
enjoyment by the lirated owner, and may, therefore, sue to reslrain such 
owner from committing waste or injuring such ])iopcrty. Similarly, 
although the reversioner is not entitled, during the lifetime of the widow, 
to impugn the transactions made by the last male holder, still, undei 
exceptional circumstances where it is proved to the salisfaelioii of the 
Lourt that the reversion is likely to be jeopardized by collusion or other 
1 j widow imperilling the reversionary rights, the reversioner 

wou e entitled to bring a suit for a decelaralion or any other appro- 
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58. When can remote reversioners sue : The general rule is that 
only the presumptive reversioner, that is, the person who would be 
entitled to succeed at the death of the widow, can sue for a declaration 
or injunction in cases stated above. There are, however, cases where a 
remote reversioner can sue even where the presumptive reversioner is 
alive. These cases are, {i) where the nearer reversioner is in collusion, 
or I ii) has concurred in the alienation, or [iii) refuses without sufficient 
cause to sue, or (I'l;) from poverty is not in a position to sue. The 
Madras, Patna and the Calcutta High Courts have laid down that where 
the next reversioner is a female, the male reversioner next to her can sue 
on showing the ground entitling him to sue in the presence of a nearer 
reversioner. 


CHAPTER VIII 
DEBTS 

59. Nature of liability.—^The liability of a Hindu to pay the debts 
of another arises under Hindu law from ihiec sources vi/;., (1) the 
religious duty of discharging the debtor from the sin of his debts ; 
i2} the moral duty of pa)ing a debt contiacted by one whose assets 
have passed into the possession of another ; (3) the legal duty of paying 
a debt conti acted by one person as an agent, express or implied, of 
another (MayneJ. The religious duly exists in the case of the son, 
grandson and great-grandson to pay the debt contracted by their pateinal 
ancestor. A father is not under a pious obligation to pay the debts of his 
son, and hence, he is not liable for a debt contracted by the son unless 
the son has left his self-acquired property to the lathei. A husband is 
not liable for the debts of his wife, unless they are contracted under his 
express authority or under circumstances of such necessity that such 
authority may be presumed, or where he has ratified the transaction or 
where she is entrusted with management of his business. A widow is not 
bound to pay the debt of her husband unless she has succeeded as his 
heir, or has promised to pay them, or was a joint contractor witli him. A 
son is liable to pay the debts of his father only to the extent of the 
property inherited by him but he is not personally liable to pay Jiis 
father’s debts. But it must be noted that the son’s liability to pay his 
father’s debts exists even during the lifetime of the father. Where tlic 
nanager of a joint Hindu family has contracted debts for family purposes 
md is sued in respect of those debts there is a presumption that lie is 
.ued in a representative capacity, so that a decree against him will be 
linding on all the coparceners and it may be executed against the whole 
oparcenery property, A decree against the manager personally^ even 
hough in respect of a family debt, cannot be executed against the whole 
oparcenery property but only affects the manager’s own interest. 

Except in the case of debts of the father or manager, one coparcener’s 
iteresl will not be liable for the debts of another, nor is a coparcener 
ho takes by survivorship, liable to pay the debts of a deceased copar- 
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ccner. Thus, sl coparccnsr is not liable for the debts of his bi other or 
uncle', unless the latter happens to be the manager and the debt was con^ 
traded for a family necessity. 

60. Son’s liability to pay the debts of the father.—^The liability is not 
personal ; it is limited only to the son’s interest in the coparcenery 
property. The subject may be dealt with under the following eight 
heads:— H) a son is under a pious obligation to pay his father’s debt 
which is not illegal, immoral or avyavaharzka, incurred when they were 
joint, and this pious obligation continues even after a partition between 

but is limited to the son’s share in the joint family property. 
12j Ae son is not liable for a debt contracted by the father after partition. 
(3 I A decree against the father alone, passed when he was joint with the 
son, is binding on the son even after partition, though it is open to him 
to impeach it either in execution proceedings or in a separate suit, on 
the ground that the debt for which the decree -was passed was incurred 
for illegal or immoral purposes. (4) So long as the father and the son 
are joint such decree may be executed against the father alone and the 
entire joint family property including the son’s share may be attached 
and sold for the satisfaction of the decree, subject to the son’s right to 
oppose the attachment and sale or have them set aside on the aforesaid 
ground. (5) If such decree is to be executed after the son has separated 
from the father, the son must be made a party to the execution proceed¬ 
ings. if his separated share is to be proceeded against. Otheiwise its 
sale will not be binding on the son. i6) A decree passed after partition 
against the father alone for his pre-partition debts (through not ijiimoial 
or illegal I, is not binding on the separated son. Alter partition a decree 
must be obtained against the son if his share is to be held liable. (7) To 
obtain such a decree, the creditor must either join the son as a paity 
to the suit against the father, or, if he has already obtained a decree 
against the father alone after the partition, he must file a se]>aiate suit 
against the son on the original debt, if it be in time, or sue lor a declaration 
that the son's separated share in the joint family pioperty is liable to 
be attached and sold in execution of the decree against the father for Uie 
satisfaction of the entire decretal amount or such portion of it as may 
be found binding on the son. (8) Where there has been a dccrc'c against 
a Hindu father for a debt binding on his sons as not being illegal or 
immoral and a partition takes place between him and his sons after the 
decree, the decree can be executed by attachment and sale of tlic properties 
which have come to the sons under partition. It is not necessary for the 
judgment creditor to bring a separate suit for the purpose. 

61. Wnat is an illegal or immoral debt.—The fundamental rule is iJiat 
the tons are not liable to pay a debt which is avyavaharika, translated 
by Colebrooke as “ incurred for a cause repugnant to good morals.” 
Bribaspati says, “ The sons are not compellable to pay sums due by their 
father for spirituous liquors, for losses at play, for promises made without 
consideration or under the influence of lust or of wrath, or sums for 
which he is a surety, or for a fine or a toll or the balance of either.” 
The decisions on the question as to what debts are avyavaharika and 
w’hat are not, have not been uniforro. It is settled that the a son is not 
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liable for his father’s liabilities arising out of his criminal <7c/s. Thus 
Tvhere the father misapropriates money or goods that come into his hands 
as an agent, trustee or an employee, the sons are not liable. Similarly, it 
has been held recently by a full bench dhision of Bomba) High Court 
that a debt contracted Jay a Hindu father for expenses incurred for depriv¬ 
ing the rightful owner of the property is an avyavaharika debt, which 
it is not the pious obligation of the son to pay. But where a father is 
under a civil liability to account for the money received by him, e.g.. as 
administrator of the estate of a deceased person or as a trustee, and he 
fails to account and a decree is passed against him for the money not 
accounted by him, the sons are liable for the amount of the decree though 
the father may have retained the money dishonestly, provided the refenUon 
itself does not amount to a criminal offence, i.e., the oftence of criminal 
breach of trust or criminal misappropriation. 


CHAPTER IX 
MARRIAGE 

62. Marriage according to the Hindu Law, is a holy union for lire 
performance of religious duties. It is one of the Sainshai as or pui ilicatory 
ceremonies necessary under Hindu religion for the iruipose ol puiifying 
the body from the inherited taint. It is not a conftacl ,- iIkmcJok', the 
mere fact that a marriage was brought about dining lire minorily of 
either party, does not render tire marriage invalid. But alter the passing 
of the Child Marriage Restraint Act, 1929. as an indireiL result ol the 
Act, marirages of males under 18 and of females under I 1 would be 
prevented. This Act does not render such maii'jagcs void ; it simjdy lays 
dowm certain punishments for persons guilty of a breach ol iU pioMsions. 

Who can marry: A Hindu male has (so far) a right to marry any num¬ 
ber of wives although he is already married and has a wile li\ing ; but a 
Hindu woman cannot marry again while her husband is alive. I)i\ orce 
is not known to the general Hindu law^ unless it is alJoived by custom. 
The Bombay High Court has in a recent case recognised .smh a custom 
of granting divorce among the Hindus of Pakhali caste of Ahmedabad, 
Although divorce is not recognised according to the law of Brili'^h India 
unless it is allowed by the custom of a particular coramiinily, the Baroda 
State has recently passed certain laws permitting divorce to Hindus 
possessing the Baroda domicile, under certain ciicumslanceb. Since il is 
easy to acquire the Baroda domicile by^ a six months’ stay in the Stale, 
the benefits arising out of this law have been taken advantage of by 
residents of British India also and a few marriages of Hindu divorced 
women have already taken place so far. 

Change of religion or loss of caste does not operate as a dissolution 
Df marriage nor does the adultery of either parly nor even the fact that 
he wife has deserted her husband and became a prostitute. 
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As to change of religion, it is now provided by the Native Converts’ 
^larriage Dissolution Act. 1866, that where a Hindu becomes a convert 
to Christianity, and in consequence of such conversion the husband or the 
wife of such convert deserts or repudiates the convert, the Court may, on 
a petition presented by the convert, pass a decree dissolving the marriage 
and the parties may then marry again as if the marriage 
had been dissolved by death- It must be noted that conversion does not 
per se operate as a dissolution of marriage but the marriage can he 
dissolved only by a duly instituted suit in the Court for that purpose. 
This Act applies to a conversion to Christianity but not to a conversion 
to any other religion. The procedure is given in the next paragraph. 

63. Native Converts Marriage Dissolution Act.—The proceedings that 
may be taken under the above Act are as follows:—^The suit shall be 
brought before the District Court or the High Court (in Presidency towns) 
in which the defendant resides at the commencement of the suit. It shall 
be commenced bv a petition in the form prescribed by the Act or as 
near thereto as the circumstances of the case allow. A copy of such 
petition shall be served upon the defendant. On the day appointed for the 
hearing of the suit the petitioner shall appear and prove (r) the marriage 
tii) the conversion of the petitioner to Christianity, [Hi) the desertion or 
repudiation of the petitioner by the defendant on that account and that 
\ iv I it has continued for six months immediately before the commence¬ 
ment of the suit. The Judge will thereupon, if he is satisfied that the 
above requirements have been conclusively proved, shall make an order 
adjourning the case for one year and at the expiration of this period the 
petitioner shall again appear in Court and the defendant on being again 
interrogated by the Judge, refuses to cohabit with the pclilioncr, decice 
the dissolution of the marriage. When the decree dissolving the marriage 
has been passed under the provisions of this Act, it shall be as lawful for 
the respective parties thereto to marry again as if the former marriage had 
been dissolved by death. If at any stage of the suit it is proved that 
the defendant has deserted or repudiated the petitioner solely or ])arlly 
in consquence of the petitioner’s cruelty or adultery, the Court 
shall pass a decree dismissing the suit stating the grounds of 
such dismissal. If the suit be brought by the husband against 
the wife, the Court may by the decree order the husband to make such 
allowance to his wife for her maintenance during the remainder of her 
life as the Court shall think just, having regard to the condition and station 
in life of the parties. Any allowance so ordered shall cease fi'om the 
time of any subsequent marriage of the wife. There shal be no appeal 
against any order made under the Act. 

64. Who may give in marriage.—^The Shastras enjoin the marriage 
of a female before she arrives at puberty, and prescribes the rules for 
guardianship in marriage. The following persons are qualified in their 
order to give a girl in marriage : (1) the father ; (2) the paternal grand 
father ; (3J the brother ; (4j other paternal male relations in order of 
propinquity ; <5) the mother. 

The right which a father possesses to arrange for the marriage of 
his children is personal to him and he cannot delegate it to another 
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person nor can he assign it to any other person so long as he is alive. 
Indeed, the power which the father possesses is in reality not a right 
but a duty which he owes to the child. Though the mother is postponed 
to the paternal male relations, it does not follow that, she, who, in the 
absence of the father is the legal guardian of the daughter, should have 
no \oice at all in the choice of a husband for the daughter. The only 
reason why she is postponed is that she cannot perform the ceremony of 
giving the girl in marriage called kanyadana, and even when in delault 
of paternal relations she makes the gift, she has to employ some male to 
perform the ceremony. 

Although the primary right of giving a giil in marriage rests with 
the father, the Court will not declare a marriage invalid merely because 
the daughter was given in marriage without the consent of the father, even 
when the father is alive and otherwise capable of giving away his daughter, 
provided the necessary ceremonies ha\e been peifoimcd and ihcic has 
been no fraud or force. This rests on the doctrine of factum valet that 
guardianship for marriage is not so much a right as a duly and ihr 
consent, therefore, of the guardian is not a condition precedent lo the 
validity of the marriage. But a marriage, though perioimeJ with the 
necessary ceremonies may be set aside by the Court if it was brought 
about by fraud or by force. 

65. Conditions for a valid marriage.—(1) Identity of caste ; (2) pro¬ 
hibited degrees \ (3) restrictions as to gotra or pravara ; (1) Ceremonies 
for marriage. 

(1) Identity of caste. —Unless otherwise sanctioned by custom, the 
parties to the marriage must belong to the same caste although they may be 
members of different sub-divisions of the same caste. Convci Is to HinduiMn 
are treated as Sudras on the ground that all who are not dwifas oi twice- 
born are to be considered as Sudras. In the case of marriage of nn illegi¬ 
timate person, who strictly speaking belongs to no caste, he oi s,bp must be 
treated as belonging to the caste the members of which have recognised 
him or her as a caste fellow. 

Intercaste marriage. —Intercaste marriages were fretjuent ])efore the 
caste system assumed an inflexible form and even when they assumed 
an inflexible form they were customary. Thus the jnale nicmheis of a 
higher caste could take a wife from any one of the lower castes. Such 
a marriage was called anuloma or hyperganious mairiage. The olTs]n-ing 
of such marriage did not get the caste of the father noi the inolher, 
but belonged to an intermediate class higher than that of the mother 
and low'er than that of the father. The Bombay High Court has in two 
cases held that, according to the Hindu law as administered in the Bombay 
Presidency, anuloma marriages between members belonging to difTerent 
castes are valid. In one case a marriage between a Vaishya and a 
vroman who was assumd to be a Sudra, (being the illegitimate daughter 
of a Vaishya) was held to be valid. In the other it was held that a 
marriage between a Brahmin and a Sudra woman was valid and the 
son born of that union was entitled to succeed to the fathei's biother's 
estate to a tenth share. 
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But the converse of the anuloma marriage, i,e., the woman belongino 
to a ca^te higher than that of the husband, is illegal. Such a marriage 
is called pratiloma. The Bombay High Court has however held that such 
marriaaes are invalid. But now it is made possible under the Special 
Marriase Act of 1872, as amended by the Act of 1923 (see below) fm 
an} male and a female without distinction whether the female belongs 
to the hiaher caste and the male to a lower caste or vice versa, to celebrats 
a marriage before a Registrar, even when they declare themselves to be 
professing Hinduism. It is to be noted, however, that the Act conteij. 
plates a Civil marriage and not a Hindu marriage, but that does not prevent 
a religious ceremony being added to it. 

(2) Prohibited degrees. —No marriage is valid if it is made between 
persons related to each other within the prohibited degrees unless such 
marriage is sanctioned by custom. According to the Milakshara law, a 
man cannot marry a girl w'ho is related to him within seven degrees 
through his father or within five degrees through his luollu'r. In com¬ 
puting the degrees, the common ancestor and the person in (jiieslion are 
each to be counted as one degree. But the strictness of the rules as to 
prohibited degrees is relaxed as regards Western and Soiilliein India h 
w'riters who recognize the validity of regional or famil}' customs i)erniitting 
inter-marriages wdthin the forbidden degrees. They exi)re,ssly refer to 
marriages between first cousins such as that between a man with the 
daughter of his mother’s brother or of his father’s .sister. 

Restrictions as to goira or pravara. —^Thc rule that a dwija (twice 
born I cannot marry a girl of the same gotra or pravara is as well estab¬ 
lished as the rules relating to prohibited degrees. It must be noted that 
the rules as to prohibited degrees arc to a large extent modified b\ 
custom but the restrictions as to gotra and pravara are resp('(’tcd among 
tlie three higher castes without any exceptions. Though an adojited son 
passes from the gotra of his father into that of his adoiilive father and 
acquires the full status of a son in the adoptive family, the jirohiliilions 
regarding marriage continue to be applicable to him both as regards the 
adoptive family and the adopted. These restrictions as to gotra and 
pravara can be overcome by having the marriage registered under the 
Special Marriage Act. 

66 . Marriage ceremonies.—There are two ceremonies c-sscnlial to the 
validity of a marriage, whether the marriage is in the Brahma (or approv¬ 
ed! form or whether it is in the Asura (unapproved) form, namely, 
(1) invocation before the sacred fire, and (2) saptapadi, that h, the taking 
of seven steps by the bridegroom and the bride jointly before the sacred 
^i^f* u carriage becomes complete when the seventh step is taken; 
till then it is incomplete and revocable ; consummation i.s not necessary 
to make a marriage complete and binding. A betrothal not preceded by 
the ceremonies mentioned above is revocable. 

A marriage may also be completed by the performance of ceremonies 
(^er than those mentioned above when it is allowed by the custom of 
the caste to which the parties belong. 
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When once the marriage ceremony is completed, the union cannot 
be dissolved, for, it creates a religious tie which once tied cannot be united. 
The marriage cannot be dissolved even if it has been irregularly performed. 
There is a presumption that a marriage performed in fact is a marriage 
in law. There is also a presumption that if some of the ceremonies usually 
observed in such occasions have been performed, they have been duly 
completed. 

67. Avaruddha Stree.—Hindu law recognizes a sort of permanent 
concubinage in what is known as the Avaruddha Stree. The position in 
Hindu households of permanently’’ kept mistresses who often reside in the 
same building, is very analogous to a married wife. Such a concubine 
has status in Hindu society, and her sons called dasiputras, arc entitled 
to maintenance, and among Sudras, also to rights of inheritance and a 
share on partition. In order to claim the benefit of being an avaruddha 
stree it is necessary that (i) both she and her paramour should bo Hindus 
and a kept mistress of any other faith is not a dasi, nor her son a dasiputra. 
Thus it has been held that the illegitimate son of a Hindu by a Mahomc- 
dan or a Christian mistress cannot be a dasiputra. According to the 
decision of the Bombay High Court in a recent case a further condition 
has been added that she should be a low caste Hindu and that Hindu 
law does not recognize any relationship of so-callcd marriage or con¬ 
cubinage between a Brahmin female and a Sudra male, (ii) Another 
condition is that she must have been in the continuous and exclusive 
keeping of the Hindu and the relation must have lasted till the death of 
the paramour. A casual connection will not give her the status of an 
avaruddha stree. [Hi) A further condition is that the relationship must 
have been neither adulterous nor incestous. But a connection originating 
in adultery, the husband of the woman being then alive, ceases to be 
adulterous on the death of the husband and a child conceived after his 
ieath would be a dasiputra. If the connection is neither adulterous nor 
ncestous, it is not a further condition that a marriage between the parlies 
hould have been possible, (lul A Hindu is not bound to maintain his 
waruddha stree and she cannot compel him to keep her or to provide for 
ler maintenance. He can discard her at any moment. But if she was 
a his exclusive keeping till his death, his estate, in the hands of those 
rho take it, is liable after his death for her maintenance. But her right 
) maintenance is conditional upon her remaining chaste after his death. 

68. The Hindu Widow’s Remarriage Act of 1856 now makes it 
ossible for a Hindu widow to contract a valid rc-marriage and the issue 
I such marriage will be legitimate. Sec. 2 of the Act lays down that on 
■marriage all the existing rights of a widow in her husband’s property, 
hether by way of inheritance or maintenance, or by testamentary dis- 
)sition, not expressly permitting her to remarry, shall cease and deler- 
ine as if she had then died. The widow, therefore, would forfeit the 
tate vested in her from her former husband. But the Act does not 
ect any right or interest which had not vested in her at the time of her 
narriage. Thus a widow can after her remarriage inherit the property 
her son by her first husband, when the son dies after her remarriage, 
also, she can succeed to the stridhana of her daughter by her former 
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husband, ^v-here the daughter dies after her remarriage. Again where ths 
acquisition is not by one of the modes by which rights and interests are 
acquired bv the widow as contemplated by Sec. 2 of the Act, there is no 
forfeiture, e.g., a gift of immoveable property by the falhcr-iii-law. 

69. Registration of Marriages .—K marriage may be celebrated under 
this Act (Special Marriage ActJ only between persons each of whom 
profess one or other of the following religions, viz., Hindu, Buddhist, 
Sikh or Jaina religion provided the following conditions aie existing ’,— 
(1( Neither party must, at the time of the marriage, have a husband or 
wife living ; (2} the man must have completed the age of 1C years and 
the woman 14 years ; (3J each party must, if he or she has not completed 
the age of 21 years, have obtained the consent of his or her father or 
guardian to the marriage ; and (4) the parties must not be related to 
each other within seven degrees on the father’s side and five degrees on 
the mother's. 

Anv party w'ishing to celebrate a marriage under the provisions of 
this Act may send a notice imder the form prescribed for that purpose, 
to the Registrar of Marriages of the district or of the Prosidoncy place 
where at least one of the parties to the marriage has boon residing for 
fourteen days prior such notice is given. The Registrar shall file such 
notice in a book called the Marriage Notice Book and lliis J>ook is open 
at all reasonable times, without any fee, for the inspection of the public. 

After 14 days of the filing of the above notice ihc marriage may be 
solemnized provided no objection has been raised by any person inlcrcsted 
in preventing the marriage. Upon receipt of any such objection, he will 
postpone solemnizing for 14 days in order to enable the parly olijccting 
to file a suit in the principal Civil Court (other than the Small Causes 
Court! for a declaratory decree that such marriage conlraM'nes any 
one or more of the conditions stated above. If the decision of the Court 
is that it does contravene, the marriage shall not he solemnized. If. 
however, the Court is of opinion that the party objecting had done so 
maliciously and that the objection was not reasonable or hona fide, il 
may inflict upon the guilty party a fine not exceeding Rs. 1.000 and 
award it or any part of it to the parties to the intended mai'i iage. 

Before the marriage is solemnized the parties sliall, in the presence 
of the Registrar and three other witnesses, sign a declaration in the 
prescribed form. If either of the parties is below 23, il shall also he 
signed hy the parent or guardian to the marriage of that jiarty, except in 
the case of a widow. The marriage' shall then be solemnized in ihe 
presence of the Registrar and the three witnesss mentioned above' cither 
at the oflBce of the Registrar or at such other place within reasonable 
distance of the office of the Registrar as the parties desire or payment of 
an extra fee prescribed by the Provincial Government. 

If the marriage had been performed in contravention of any ,of the 
conditions stated above, it may at any time be dissolved under the pro-^ 
visions of the Indian Divorce Act. If the person marrying was a member 
of a joint family, it will cause an immediate severance of the joint family 
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status. Succession to the property of the person marrying and of 
issue of such marriage shall be governed by the provisions of the Indian 
Succession Act and not by the provisions of Hindu law. Such person 
shall not have the right to adopt and if he was the only son, his fathei 
■v\ill ha\e the right to take another son in adoption. Every person making, 
signing or attesting any false declaration or certificate presciibed by the 
Act shall be punished. Every person who is married under the Ad who. 
during the life time of his wife or her husband marries again, shall be 
deemed to have committed the offence of bigamy. 


CHAPTER X 
ADOPTION 

70. Requirements of a valid adoption.— No adoption is valid 
unless:— 

(1) The person adopting is capable of lawfull\ taking in adoption; 

(2) the person giving in adoption is lawfully capable of gi\ing in 
adoption ; 

(3) the person adopted is capable of being taken in adoption ; 

(4) the adoption is completed by an actual giving and taking ; 

(Sj the ceremony called datta homam has been performed. 

71. Who may adopt: Every male Hindu may adopt a son if he fl) 
has no living natural or adopted son, grandson or gicat-giandson, (2) hair 
reached the age of discretion, and (3) is of sound mind. The riglil is 
subject to two restrictions, namely fi) if there be anv caste or laniily 
custom prohibiting adoption, it will be ghen effect to by the Couits ; 
and fii) this right is subject to any law for the time being in lone whidi 
prohibits or restricts adoption, e.g., a Hindu who has mauied under the 
Special Marriage Act or a evyauch registered under the Ciiniinal Tiilics 
Act, cannot adopt at all. (4) The fact that the adopter is a bachelor or a 
widowrer or that his wife does not consent to the adoption or that she 
is at the time of adoption pregnant to his knowledgci does not pi event 
him from taking a son. (5) The person may have lieen a niinoi at the 
time of adoption ; but provided he has attained the age of disci etion, he 
can make a valid adoption. In a recent Bomliay case it was li<*ld that an 
adoption by a boy aged fourteen and a half y ears, who was found capable 
of understanding and did in fact understand what an adoption was and 
what it meant was held valid. But where an adoption is made by a 
person who has not attained the age of discretion, it cannot be subsequently 
ratified. On this principle, an adoption made by a person who, at the 
time of adoption is of unsound mind, though not a congenital lunatic, i.s 
invalid. Similarly, as a lunatic cannot give a valid consent, the wife of 
the lunatic cannot validly adopt. (6) A person cannot make simultaneous 
adoptions of two sons or successive adoption of another while the first 
son is living ; in the former case both the adoptions are invalid and in the? 
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latter case the second one shall be invalid. Even though a person may have 
a son. he will be entitled to adopt if the son is civilly dead, e.g., if he 
has turned a san>asi or a fakir completely renouncing the world. Simi¬ 
larly if the son is missing and has not been heaid of lor seven vears, the 
missing son ■will be presumed to be dead and the father can then make 
a valid adoption. But the fact that the son is disqualified fiom inheriting 
owing to any physical defect does not confer upon the father a light to 
adopt. It is submitted that after the passing of the Hindu Inheritance 
(Removal of Disabilities) Act of 1928, adoption of a second son will be 
valid if the former was a lunatic or idiot from birth. (7) After the 
passing of the Caste Disabilities Removal Act, degradation ol caste or 
loss of religion would not deprive a person of his right to adopt. But 
when a person not only renounces Hinduism but accepts another religion 
with a personal law attached to it such as Mahommedanism, he loses a 
right which is alien to it. In the case of members belonging to the twice- 
born castes, a person suffering from virulent leprosy would be incom¬ 
petent to make an adoption, at any rate till he perJonns c\pialor) ccie- 
monies prescribed by the Shastras. In the case of the Sudias, Icpiosy 
would not be a bar to an adoption. 

72. Adoption by wife.—^A wife is competent to adopt lo her husband 
but no other person can adopt to any other male ; thus a inolhcr cannot 
adopt to her son nor a sister to her brother. A wife cannot adopt duung 
her husband’s lifetime except with his express consent. 

73. Adoption by a -widow.—^The power of a wife or wddow to adopt 
is derived from a text of sage Vasista which says “ Nor let a woman give 
or accept a son unless with the assent of her lord.” All) the five schools 
of Hindu law accept the text as authoritative, but each inlciprels it 
differently :—(!) The IMithila school apparently takes this to mean that 
tbe assent of the husband must bei given at the lime of the adoption, and 
that, therefore, a widow’ cannot receive a son in adoption at all, accord¬ 
ing to the Dattaka form, (2) The Bengal and the Benares schools inter¬ 
pret the text as requiring an express permission given by the hitjihand 
in his lifetime, but capable of taking effect after hi^ death. So a widow 
can adopt in these schools only under an express authority from her 
husband. (31 The Mayukha and other authorities of the Bombay school 
explain the text away by saying that it applies only to an adaption made 
in the husbcvid's lifetime, and is not to he taken to restrict the widow’s 
power to do an act which the general law prescribes as bcnclicial 
to her husband’s soul. In the absence of prohibition the husband’s 
authority is presumed- Hence in Bombay school, a widow has in herself 
power to adopt, subject only to such restriction, if any, as may have been 
imposed upon her by her husband. (4) The Madras law is intermediate 
between the law of Bengal and that of Bombay. According to this school, 
the -word husband in the text is used in an illustrative and not in an ex¬ 
haustive sense, and means the guardian of the widow for the lime being. 
Hence want of authority from the husband can be supplied by the assent 
of his sapindas who are the widow’s guardians after her husband’s death. 

A widow’s power of adoption is co-extensive with that which her 
Imsband would have, if alive. A remarried widow cannot adopt to her 
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iirst husband. Minority in the case of a widow is no bar, provided she 
has attained the age of discretion and is able to form an independent 
judgment in selecting the boy to be adopted. Thus, it was held that, in 
the absence of any evidence that the particular girl in question had a 
special capacity to exercise independent judgment the girl widow 
of 124 }ears was incompetent to make a valid adoption. Un¬ 
chastity of a widow is supposed to be a very great crime in 
Hindu law, and an unchaste Hindu widow cannot adopt even when 
specially authorised by her husband. Unchastity deprives her of all 
religious efficacy because in adoption certain religious teremonies have 
to be gone through in which such a woman A\ould be unable to take 
part, and consequent!), it has been held that a ■v\idow ^^ho has become 
unchaste, is living in concubinage and is in a slate of pregnancy resulting 
fiom such concubinage is incompetent to recehe a bo) in adoption. 
She may do so after performing the pi^'scribed penances which 
will expatiate the sin. In the case of the Sliudras among whom no icligious 
ceremony is necessary, a widow's unchastit) Axill be no bar to a valid 
adoption, and so in a Bombay case such an adoption was held to be 
\ alid. 

74 . Tc whom authority can be given.—An authority to adopt can be 
given only to a wife or to a widow\ and not to an> other j)cison, nor to 
a widow jointly with another. Except in the case of co-widows, a joint 
authority given to the widow and another person is void, and no valid 
adoption can be made under it. But a person may direct that his wdfe should 
consult a specified person in making the adoption; this direction, however, 
is not binding on her and she can adopt without consulting such person. 
4^'here, how^ever, the widow is directed nol to adopt without the consent 
of a specified person so as to make its exercise conting:ent upon surh ^on- 
sent, the direction would be binding and an adoption made without such 
consent is invalid. Similarly, as regards an authority to adopt with the 
consent of a particular person (e.g., ‘with the pcrniis.sion of my father’), 
the obtaining of the consent was held as a condition precedent to the 
exercise of the authority, and an adoption without such consent was held 
invalid, even though it was impossible to obtain the consent because the 
father was dead. An authority to adopt requires registration and on a 
stamp paper. 

In the case of co-widows, if the authority is gi^'pn severally, the 
senior widow has a prior right to adopt, and the junior widow cannot 
make a valid adoption unless the senior widow refuses to do so. If the 
authority is given to one only of several widows, the widow so authorized 
can adopt without referring to her co-widows. But a joint authority to 
two widows cannot be exercised after the death of one of the w'idovvs so 
authorized. 

75 . Widovy’s power to adopt without her husband’s authority in the 
Bombay Presidency.—In the Bombay Presidency a widow may adopt 
without authority from her husband, subject to the following conditions :-~ 
(i) She cannot adopt, if there be an implied or expre.ss prohibition. A 
mere refusal by the husband to adopt does not of itself amount to such 
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a prohibition. Similarly, a statement by a testator who gave all his 
property to charity, that he is not going to adopt and that he is not going 
to gi\e authority to his wife to adopt does not amount to an implied 
prohibition by him. (w) She cannot dispute an adoption made by her 
husband even though its validity may be doubtful. Not can she adopt 
when her husband died leaving an invalidly adopted son ; according to 
the decision of the Bombay High Court in a recent case it seems that 
in such cases she could make a second valid adoption only when the 
first one was declared by the Court as invalid, {in) Even if her husband 
was joint at the time of his death and died as a member of a coparcenery, 
the widow may take a son in adoption without the consent of the copar¬ 
ceners. Her motive in making the adoption is immaterial- The rule 
is firmly established that in the Bombay Presidency, a widow, who has no 
authority from her deceased husband may adopt a son to him, and that 
it is not necessary for her to obtain the consent of his kinsmen. It depends 
entirely upon her discretion whether she should or should not make an 
adoption, and her choice in the matter cannot be restricted” {Vijaysangji 
V. Shitsangji, P.C., 37 Bom. L. R.). It was contended in that case that 
the adoption made by the widow was not made for the spiritual benefit 
of her husband, but from an improper motive, viz., to deprive her hus¬ 
band’s collaterals of their right to inheritance to the impartible estate 
under the rule of primogeniture. In negativing the contention the Privy 
Council held that if the adoption has caused harm to the collateral, it 
nevertheless conferred spiritual benefit upon the husband of the widow. 

76 . Xcnninatioii of the widow’s right to adopt.—The principle limiting 
this power of the widow was summed up by Chandavarkar, J. in a Full 
Bench case as follows: “Where a Hindu widow dies leaving a widow 
and a son, and that son dies leaving a naturally horn or adopted son, or 
leaving no son but his own widow to continue the line by means of 
adoption, the power of the former widow is extinguished and can never 
be afterwards retuved.” This principle was approved of and applied by 
the Prhy Council in another case where it held that an adoption by the 
mother-in-law when her adopted son died leaving a widow was invalid- 
“ But if the son were to die himself sonless and unmarried, the duty will 
still be upon the mother, and the power in her which was necessarily 
suspended during the son's lifetime will revive.” [Amarendra v. Sanatan 
Singh P.C., 35 Bom. L.R.) And it does not make any difference that the 
son had attained the age of discretion or even the age of majority and 
could have adopted a son if he had so chosen, would not affect the widow- 
mother’s pow’er of adopting provided the son died without leaving a 
grandson or his owm widow. For, in their Lordships’ opinion, it is 
clear that the foundation of the Brahmanical doctrine is the duty which 
ever)’- Hindu owes to his ancestors to provide for the continuance of the 
line and the solemnization of the necessary rites.” {Ibid.) But once the 
power comes to an end it is extinguished for ever and it does not revive 
even when on the death of the son’s nearer heirs, the estate reverts to the 
widow and hecomes vested in her. 

77. Vesting and Divesting not the test—The decisions of the Indian 
Courts lay down a second event which would put an end to the power 
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of the widow to adopt ; e.g., where the last surviving member of a 
coparcenery died leaving an heir in whom the property vested, it was 
held that the widow of a deceased coparcener (except the widow of the 
last surviving coparcener), could not validly make an adoption to her 
deceased husband which would have the effect of divesting an estate 
already vested. To put it in a simple form, suppose two brothers, A 
and B, both of them married but having no sons, form a Milakshara joint 
family. A dies first leaving his widow Al. According to law the whole 
of the joint family property would (before the passing of the Hindu 
“Women’s Right to Property Act of 1937) go to B by survivorship in 
exclusion to widow Al, who would be entitled only to maintenance. 
Suppose B dies next leaving his widow B1 ; then all the property would 
go to B1 by succession as the nearest heir of B. B1 would naturally 
have the right to adopt a son to her husband, she being in possession 
of the joint family property. But could Al, after the death of B, adopt 
a son to her own husband the effect of which would be to divesL an 
estate or part of the estate already vested in B1 or her adopted son V 
The older \iew was that Al could not, under such circumstances, adopt 
at all and if she did, the adoption itself was invalid. In the light of 
the observations of the Privy Council on the law oi adoption it was later 
on held that the adoption itself would be valid, but the adopted son would 
not divest an estate already vested in another. But the latest view of 
the Privy Council, overruling all the older decisions is that, under similar 
circumstances Al can make a valid adoption and such adopted son is 
entitled to divest an estate already vested in some one else. 

This vexed question of divesting will not in future be of the same 
practical importance as it has been till now ; for, under the Hindu 
Women’s Right to Property Act, 1937, the widow of a pre-deceased 
coparcener would always take her husband’s interest and the adopted 
son would be entitled to his rights as coparcener in the family property, 
notwithstanding the vesting of the last male coparcener’s inleicsl in 
his widow. The Act came into operation from Idth April, 1937 and is 
not retrospective. That is to say the provisions of this Act does not 
apply where the husband died before that date. 

78. Who can give in adoption.—^The only persons who can give a 
boy in adoption are his father and mother, provided they have attained 
the age of discretion and are of sound mind. This right belongs exclu¬ 
sively to them and does not admit of delegation. No other relation, 
not even an elder brother, or step-mother, or grandfather, can give a 
boy in adoption. But though the power to give belongs to parents alone, 
the physical act of giving in adoption may be delegated. By conversion 
to another religion a Hindu father does not lose his right of giving his 
Hindu son in adoption, and he may delegate the formal act of giving 
to a qualified Hindu. The father has the primary right ; the mother 
cannot give during his lifetime. Where the father gives his permission, 
or enters a religious order, or has become incapable of giving his consent, 
or has lost his reason, the mother can give the son in adoption. In 
the case of a widow, no special authority from her husband to give 
is necessary, provided there is no express prohibition from him. A 
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widow on her remarriage cannot give a son by her first husband in 
adoption, nor her illegitimate son even if she was a Sudra. 

It has been held in a recent Bombay Full Bench case that an adopted 
son does not lose his right (by his adoption) to give his son, born before 
his own adoption and who remains in the natural family, in adoption to 
another family. It must be noted that according to Bombay Law, an 
adoption can be made of a married man having children. 

79. Who can be adopted.—person must fulfil the following condi¬ 
tions before he can be eligible for adoption ; (1) He must be a male, 
(2j must not be an orphan, (3j must belong to the same caste but not 
necessarily to the same sub-division of the caste as the adopter, and 
\4>) must not he related to the adopter as d dughlefs son, sister’s son, or 
mother’s sister’s son. In Bombay and Patna, there is no restriction as 
to the age, so that even a person older than the adopter, or one married 
and having children, can be taken in adoption. The other schools put 
restrictions as to the age. The Bengal and the Benares schools require 
that the son should not have been invested with the sacred thread (Upana- 
yana\ in the natural family. The Madras High Court also requires 
that the boy should be adopted before Upana^ana, except where the 
parties belong to the same Gotra, when he may be adopted belore marriage. 
The adoption of a married man is invalid in a case governed by ihe 
Madras school. A girl cannot be adopted at all, not even in the case 
of Xaikins, according to the Bombay High Court. This requirement as 
to relationship does not apply to the Jains and the Shudras, and even 
among the higher castes, if there is a custom sanctioning the adoption of 
the daughter’s son or sister’s son or mother’s sister’s son, such an adoption 
will be upheld. 

The adoption of an only son, or of a stranger in preference to a 
relation, is valid. But as a boy can be given in adoption only by the 
father and mother, an orphan cannot be adopted, except where sanctioned 
by custom. Even Jains, who do not believe in the religious aspect of 
adoption, cannot adopt an orphan, as the act of giving in adoption is 
essential among them also. 

80. Dvyamushyayana or son of two fathers.—^Under Hindu law the 
father giving his son in adoption can enter into an agreement with the 
adoptive father that the boy should be considered as son of both the 
natural and adoptive fathers. A son adopted under such agreement is 
called Dvyamushyayana. The Bombay High Court holds that in every 
case of Dvyamushyayana adoption there must be an agreement to that 
effect, and that such an agreement must be proved in the case of the 
adoption of the only son of a brother as in any other case, there being 
no presumption that when a person adopts the only son of his brother 
the adoption is in Dvyamushyayana form. In the absence of proof of 
such an agreement, the adoption would be presumed to be in the ordinary 
Dattaka form. The son adopted in the Dvyamushyayana form inherits 
both in the natural and the adoptive families. Conversely, it seems that 
relations of such a person in both the families inherit his property. Thus 
it was held that on the death of an unmarried Dvyamushyayana son, the 



Adoption 


47 


adoptive mother and the natural mother inherit equally as co-heiresses 
the property, inherited by the adopted son from the adoptive father. 
Asi the Dvyamushyayana son is the son of two fathers, he is equally the 
son of two mothers. The natural mother, therefore, retains the right of 
inheritance to the Dvyamushyayana son. 

81. Ceremony.—The Bombay High Court has held that among 
Brahmins the ceremony Datta Homan, i.e., the formal act of giving and 
receiving in the presence of consecrated fire, is necessary, except wheie the 
adopter and the adopted hoy belong to the same Golra. As to other 
High Courts, there is a difference of opinion. They however agree that 
when the adopted boy belongs to the same Gotra as the adoptive father 
Datta Homan is not essential. 

82. Results of Dattaka adoption.—(1) The adopted son is transferred 
from the family of birth to that of adoption and loses all rights in his 
natural family. He cannot, for instance, succeed to his natural relations ; 
conversely, his natural relations cannot claim his estate in the adoptive 
family. Thus an adopted son cannot succeed to his natural maternal grand¬ 
father’s property. Nor can his natural brother succeed to the adopted bro¬ 
ther’s estate in the adoptive family. As regards mariiage and adoption, 
however, he retains all the ties and disabilities of blood that existed before 
the adoption, just as if no such adoption had taken place. He cannot, there¬ 
fore, marry in his natural family within the prohibited degrees, nor can 
he adopt from that family a boy whom he could not have adopted, if he 
had remained in the family. (2) The rights of an adopted son, unless 
curtailed by express texts, are in every respect the same as those of a 
natural born son. He acquires full rights of inheritance in the adoptive 
family exactly like a natural born son, both in the paternal and maternal 
lines, even though either of the adoptive parents may be dead at the date 
of his adoption ; these relations, in their turn, are entitled to inherit his 
property. An adopted son does not acquire full rights of a natural 
born son in the following two cases: (a) where he is adopted by a dis¬ 
qualified heir, he is entitled to maintenance only ; (6) where a natural 
son is born in the adoptive family after his adoption his share diniinishcs. 
(3) Where a married person is taken in adoption, whirh can be done 
only in the Bombay Presidency, his wife, any child in the womb at the 
time of adoption, and children born subsequently, pass with him into the 
adoptive family, but not those who were born before the date of adoption. 
(.4) As a general rule, properly vested in the son previous to his adoption 
is not divested from him by his adoption. This is the Dayabhaga law. 
Thus it has been held that adoption does not divest property vested in 
the adopted son by inheritance, gift or any power of self-acquisition prior 
to his adoption. The Madras High Court’s view of the Mitakshara law 
isl similar to the above. The Bombay High Court has held that a share 
obtained by a person from his natural family is not divested l>y his 
adoption. But where property is vested in a person as an heir of his 
father’s separate property, he loses his rights in such properly on his 
adoption, which passes to his own next heir in the natural family. (5) In 
the Mitakshara joint family, he becomes a coparcener with his adoptive 
father from the date of adoption and has the same rights in the joint 
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Jgijjijly as a ristu.rB.1 born son would huvo. (6) Tho fldoptivo futhor 
power of disposing of his separate property by will or gift will not h 
affected, except where the boy is given on an express understanding tha 
be should not do so. When he is adopted by a widow, the adoption woulc 
[after the Hindu Women's Right to Property Act of 1937), divest a hal^ 
of the estate of his adoptive father vested in her, and he would be entitled 
to question unauthorised alienations of the widow made prior to adoption 
with respect to the portion to "which he is entitled. But with respect to an 
adoption affecting property before the Act came into force, he divests the 
whole of the property in her hands. But her stridhana would not be 
di\ested. (8l Once an adoption is complete, it cannot be cancelled. 
(91 The adopted son cannot renounce his status or recover his rights in 
the natural family. He can, however, give up his rights in the property 
of the adoptive family, the effect being that the inheritance would go to 
the next heir. 

83. Sen bern after adoption.—When after adoption, a natural son is 
bom to the adoptne father, rights of the adopted son in the adoptive 
father s property are not the same as those of the natural born son. (1) On 
a partition between the after-bom natural son and the adopted son, 
the latter does not take an equal share, except in the case of the Shudias 
in Bengal and Madras. In the case of the three higher castes, the adopted 
son takes 1 3 in Bengal and 1/5 in Madras. In Bombay, he takes 
1 5 in all the castes and in Benares 1/4. Thus it has recently been held 
in a recent Full Bench case that where a natural son is born after adoption, 
the latter is entitled only to a fifth share of the father’s estate, on the 
principle that an adopted son takes a fourth of the legitimate son’s share. 
(2) But where there is an adopted son and an after born natural son, 
the latter succeeds to the watan property of the father to the exclusion 
of the former. The same rule wdll apply to impartible estates. (3) On 
tha birth of a natural son, the adopted son loses the right of performing 
the religious ceremonies. 

It should be remembered that the rule of a lesser share to an adopted 
son in the presence of a natural son applies doily to the succession and 
partition of the property of the adoptive father. So far as collateial 
succession is concerned, the adopted and the natural son stand on an 
equal footing and get an equal share. 

84. Agreement curtailing rights of an adopted son.—^When the adopted 
son is a major^ he may, by an agreement "with the adopting widow made 
before the adoption, consent to a limitation of his rights. Thus if the 
adopted son is at the time of adoption a maj or and capable of contracting, 
there is nothing illegal in the widow requiring the adopted son to pay 
her debts. He may even give a share of the estate instead of paying the 
debts himself, and the adoption will not be invalid as being made from 
corrupt motile if there be debts to be paid and the share of the property 
pven is not disproportionate to the debts, so that the Court cannot treat 
It as a device to divide the estate with the adopted son and under the «»uise 
of adoption to get a large share of her husband’s estate to herself. *The 
adopted sou would be bound by his agreement with the widow not because 



Maintenance 


49 


SLTi? entered him but because he 

ment to adopt him. However in thp consideration, viz., the agree- 

whereby the widow of the adoptive father^is^tr*”^^’ arrangement 

iier lifetime, or for a less period is valirl property during 

sented to by the natural father before thp that arrangement is con- 

has been upheld on the ground o f ll Jn Such an arrangement 

iudicial decisions. ^ ^ custom, established by the consensus of 


CHAPTER XI 

maintenance 

sons, his maintain his uife, his minor 

any property or not. How^e.?;’debt con^ 1—L 

over the right of maintenance of his Mife nr P^^^^^dence 

purchaser of property sold to dischar-re a Vf a 

has already been done, ^he Tbltyaln ' 

personal in character and arisefS tL is 

between the parties. . * ® existence of the relation 

is under a legal 

their children. On the death of anv^nf %°i ^'^'ves and 

to maintain his widow and childrL The^obr.^ f- is bound 

famlirpropSt^!"” is fn fosses" i^o/le foint 

to him) “aintenaSc”oaW pers^^^^ "^’^ich descends 

or morally bound to maintain TK " ^ i^te proprietor was Ic^allv 

.*j».1 wr,-„«s-, “s itutr- '■ 

““■'“^bou.d l® ■MinWi. his illsgiii. 

to maintence is not affected by the fact that ^ii^gilimale son 

or adulterous intercourse. But it ie rc.sult of a casual 

^ illegitimate son by a womlrT mother should be 

^ maintenance under Hindu law but ^ ^ Hindu is not 

Slit’’ *’J“ "S’-' <=“" 0 t be Procedure 

T r'’'.*’' “forced during hi l!frSne“ K“P“5' “''for his 

SnSl'^i ““ ?*“f ^telTutT^ 

tMMce out of the separate proMitv or ifT 

ci the fanuly property. In the cas; of ShidrrstVee’p‘ 1'’“ 



50 


Hindu Law 


87. Concubines or Avaruddha Stree .—K Hindu is not bound to 
maintain an avaruddha stree kept by him. He can discard her at any 
moment and cannot compel him to keep or to provide for her maintenance. 
£ut if she was in his exclusive keeping till his death his estate is liable 
after his death for her maintenance in the hands of those who take it. 
But her right to maintenance is conditional upon her continued chastity. 

88 . hlaintenoince of wife .—wife is entitled to be maintained by 
her husband whether he possesses property or not. The right is personal 
to him arising out of the relation and quite independent of the possession 
by the husband of any property ancestral or self-acquired. It has also 
been held that a wife has a right to maintenance not only from her husband 
personally but also out of his property ; that for that purpose she can 
even pursue the property in the hands of a stranger who has purchased 
it with notice of her claim. A husband who has abandoned Hinduism 
is still bound to maintain his Hindu wife. 

A wife’s first duty to her husband is to submit herself obediently to 
her husband and to remain under his roof and protection. Therefore, 
she is not entitled to separate residence or maintenance unless she proves 
that by reason of his misconduct or by his refusal to maintain her in his 
own place of residence or for other justifying cause, she is compelled to 
live apart from him. Neither imkiniiess not amounting to legal cruelty 
nor the fact that the husband has taken a second wife, nor ordinary 
quarrels between the husband and the wife, will justify the wife from 
leaving her husband’s house. But she would be justified in leaving the 
bouse if he kept a concubine in the house, or habitually treated her with 
such cruelty as to endanger her own personal safely. A wife living 
apart from her husband for no improper purpose may at any lime return 
and claim to be maintained by him. Her right is not forfeited but is 
only suspended for the period she chooses to live apart from her husband. 

Unchastity of wife .—A wife who leaves her home for purposes of 
adultery’, and persists in a vicious course of life, forfeits her right to 
maintenance, even though it is secured by a decree. But it would seem 
that if she renounces her immoral course, her husband is liable to furnish 
her with a bare or whaS is called starving maintenance, that is, food and 
raiment just sufficient to support her life. In Pararni v. Mahadevi (34 
Bom.I, Chandavarkar /., after examining the original texts bearing on 
the subject observed, “The general rule to be gathered from these is that 
a Hindu wife cannot be absolutely abandoned by the husband. If she is 
living an unchaste life, he is hound to keep her in the house under restraint 
and provide her with food and raiment just to support her life; she is 
not entitled to any other right. If, however, she repents, returns to 
purity and performs expiatory rites, she becomes entitled to all conjugal 
and social rights, unless her adultery was with a man of a low caste, in 
which case after expiation, she can claim no more than bare maintenance 
and residence.” 

89. Right of maintenance of the widow.—^Prior the Hindu Womens’ 
Bight to Property Act, 1937, a widow who did not succeed to the estate 
of her husband as his heir was entitled to maintenance out of the separate 
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property and also out of the coparcenery property if her husband was 
joint at the time of his death. But it was a condition precedent to her 
right of maintenance that she should have been leading a chaste life. After 
the passing of that Act, it would appear that her right of maintenance 
though not expressly taken away, must he the necessaiy consequence, for, 
w'idows were allowed maintenance only because they ^^ere excluded from 
inheritance or a share on partition, whereas, under the Act the widow 
whether she is the widow of a deceased coparcener or of a separated 
member, is entitled to the interest of the husband in the same manner as 
a son. And as she is entitled to inherit notwithstanding any rule of 
Hindu law, an unchaste widow will neither be disqualified from inheri¬ 
tance on the ground of unchastity nor her right taken away on her 
subsequent unchastity. Therefore, the question of maintenance will arise 
only when the husband has by will bequeathed the whole of the property 
in exclusion of his widow. But the right of a Hindu to make a will 
is subject to his making adequate provision for the maintenance of his 
widow. He cannot dispose of his property as to deprive her from her 
claim of maintenance. The result of the new Act will, therefore, be that 
the right of maintenance of the widows will in course of time become 
obsolete. The Act is not retrospective and will go\ern only cases arising 
after the 14th April, 1937. The same rules will apply to son’s widow, 
son's son’s widow, and the son’s son's son’s widow. 

90. Gifts and bequests to females.—The question whether a gift or 
bequest to a female passes an absolute estate or a limited estate is im¬ 
portant, because in one case the property would be her stridhana and in 
the other she would acquire only a woman’s estate in it. In case of a 
female, the Privy Council has laid down a special rule of construction 
that it may be assumed that the donor or the testator intended her to take 
a limited estate only unless the contrary appears jrom the deed' or-' will. 
“ It may be assumed that a Hindu knows that, as a general rule, at all 
events, women do not take absolute estates of inheritance which they are 
enabled to alienate” [Mahomed Shamsool v. Shewakram, 2 L A. 7). 
Hence, a female takes only a limited estate in property gifted or bequeathed 
to her, unless it appears from the deed of gift or will that she was given 
an absolute estate. It is not necessary for this purpose that there should 
he express and additional terms. What is essential /s that theta should 
be words of sufficient amplitude conferring on the female an absolute 
estate. Thus where a gift or bequest to a female is coupled with a power 
of alienation, or where the word malik or other word, importing absolute 
ownership, is used in the deed or will, the Court readily infers that tlic 
grant is absolute. 



MUHAMMADAN LAW 

CHAPTER I 

92. Extent and applicability of Muhammadan Law.—The Muham- 
madan law is applied by Courts in British India not in all, but in some 
matters only. The power of the British Indian Courts to apply Muham¬ 
madan Law is deri\ed partly by statutes of Parliament and mostly by the 
Indian legislature of which the most important is the Shaiiat Act, 1937. 
According to that Act notwUhstanding any custom or vsage to the contraiy, 
in all questions (sa\e questions relating to agricultural land) regarding 
the ten different topics of personal law enumerated in the section, the 
rule of decision in cases where the parties are Muslims shall be the 
Muslim personal law [Shariat). The ten topics enumcuiled are, 
(1) intestate succession; (2) special property of females, including per¬ 
sonal property inherited or obtained under contract or gift or any other pro¬ 
vision of personal law ; (3) marriage ; (4) dissolution of mariiage 
including talaq, ila, zihar. lian, khula and muhaidt ; (5) maintenance; 
t6l dower ; (7) guardianship ; (8) gifts ; (9) trusts and trust properties 
and (10) wakfs. 

With respect matters other than those ipentioned above, e.g., the 
Indian Penal Code, the Indian Evidence Act, etc. supercede the Muham¬ 
madan Criminal law, the Muhammadan law of Evidence and so on. 

93. Choice of Law.—(£) After the Shariat Act, 1937, nothwith 
standing any custom or usage to the contraryf in all matters relating te 
the matters enumerated therein, the rules for decision in all cases where the 
parties are Muslims, shall be the Muslim personal law [Shanat) ; simi¬ 
larly, under the Cutchi Memon’s Act, the Cutchi Memons will, after 1st 
Nov. 1938, no longer possess the choice of being governed by the 
customary (namely Hindu) law of succession, but shall be governed by 
the Muslim personal law [Shariat). Thus any person who professes 
to follow the Muslim faith, shall not, with respect to those matters 
especially enumerated, possess the choice of being governed by any 
customary law except the Shariat ; (m) A Muhammadan male or female 
who has attained the age of pube^, may renounce the doctrines of the 
particular sect or sub-sect to which he or she belongs, and accept the 
doctrines of any other sect or sub-sect, and hence-forth be or she and her 
descendants will be governed by the law of the adopted sect ; thus, a 
Sunni can, under this'rule, choose to be governed by the Shi a law 
or vue versa, (fii) Where both the parties to a transaction are Muslims 
belonging to the same school, the law of the school to which the parlies 
belong will govern the particular transaction ; but where the parlies do 
not belong to the same school, the Courts will determine the rio-hts of 
the parties in accordance with the taw of the defendant. Thus if*a Shia 
su^ for restitution of conjugal rights from his wife who is a Sunni, the 
wife may, under this rule put up a defence valid only in Sunni law. 
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94. Who are Muhammadans.— Profession of the faith of Islam 
(z.e., a belief in the unity of God and the mission of Muhammad as a 
prophet or messenger of Godj are necessary and sufficient for establishing 
that the person so professing is a Muhammadan. Such a person may be 
a Muhammadan by birth or a Muhammadan by conversion. It is not 
necessary that he should observe any particular rites or ceremonies. A 
person bom a Muhammadan remains a Muhammadan until he renounces 
the religion by an unequivocal renunciation of the Muslim faith. The 
mere adoption of some Hindu forms of worship does not amount to a 
renunciation of religion. In the case of an illegitimate son of a Hindu 
by a Muslim woman and biought up as a Hindu, he may well be regarded 
as a Hindu though his mother was a Muslim. 

95. Effect of conversion to the Mushm religion.—On conversion to 
Islam, no matter what his previous religion may have been the convert 
must be taken to have, the moment he renounces the former religion and 
accepts the Islamic faith, renounced his former religion and along with 
it his personal law, and to have substituted for it so much of the Muslim 
personal law as necessarily flows from it. The property, therefore, o£ a 
Hindu convert to Islam will devolve according to Muslim law, and as 
that law does not allow a Hindu to succeed a Muslim, the Hindu wife of 
the convert will not succeed to his estate. 

But the Courts will not permit anyone to commit a jiaud upon the 
law and allow a person to pretend to be a conveit to Islam, simply in 
order to elude the personal law by which he is bound. A Christian man, 
married to a Christian woman, was cohabiting with another Native 
Christian woman. Desirous of marrying the mistress and in order to 
escape the punishment of bigamy, both the man and the Native Christian 
woman declared themselves Muslims and went through a marriage in the 
Muslim form. The Privy Council agreed with the High Couit in thinking 
that the marriage was of doubtful validity. Similarly, a Hindu woman, 
having a Hindu husband living, cannot, by her conversion to the Muslim 
faith marry a Muslim so long as her former husband is alive. But the 
question whether conversion made honestly after the marriage with the 
assent of both the spouses without any intent to commit a fraud upon 
the law will have the effect of altering the rights has been left open by 
the Privy Council. 

96. Schools of Muhammadan Law.—The followers of Islam are 
divided into two main divisions, Sunni and Shia. This division originated 
in the dispute concerning the question of Immarnate or the spiritual head 
of Islam, which came up for decision and settlement immediately on the 
death of the Prophet. The Shiahs advocated that the offipe* should go by 
right of appointment and succession, and maintained that the Jmmamate 
was to be confined to the Prophet’s own family or his nominees. The 
Sunnis on the other hand upheld the principle of election by the jamaat 
(people in general) and ultimately chose their Caliph or Imam by means 
of votes. In short the differences between the two sects centre around 
political events rather than to any general principles of law or juris¬ 
prudence. Each of these schools is again divided into a great number 
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of schools, having its own books of authority. There are four schools of 
Sunni law, taking their rise from the four great doctors, Abu Hanifa, 
Malik ibn Anas, Shafi’i. and ibn Hanbal. Each of them promulgated his 
own exposition of the law. The majority of the Sunnis in India are the 
followers of the Hanifa School, named after Abu Hanifa. Therefore 
every Muhammadan is presumed to he a Sunni until he is proved to be a 
Shia. 


97. The Cutchi Memons Act of 1938 .—This Act goes “ to provide 
that all Cutchi Memons shall be governed in matters of succession and 
inheritance by the Muhammadan law.” The Act came into force on the 
1 st Nov. 1933. This Act, however, is not retrospective and it docs not 
affect any right or liability acquired or incurred before its comminicemcnt, 
and any legal proceeding or remedy instituted before Nov. 1938 may he 
continued or enforced as if this Act had not been passed. Before the 
passing of the Muslim Personal Law {Shaiiat) Application Acl, 1937, 
Hindu law of succession and inheritance was applied to Khf)jas and Cutchi 
Memons and also to some of the Bohra sects. All these Muslim com¬ 
munities were originally Hindus and were held to have retained several 
Hindu customs even after com^ersion. The effect of the Muslim Personal 
Law {Shariat) Application Act of 1937 is to put an end to all such indi¬ 
vidual customs and to bring thertl in conformity with provisions of 
Muslim law as to the matters enumerated in that Act. 

98. The Dissolution of Muslim Marriages Act, 1939 .—Under the Act, 
a woman married under the Muslim Law shall be entitled to obtain a 
decree for the dissolution of her marriage on any one or more of the 
grounds mentioned therein, vh., ( i ) that the whereabouts of the husband 
have not been kno^vn for a period of four years ; {ii) that the husband 
has neglected or has failed to provide for her maintenance for a period 
of two years ; or (ui) that the husband has been sentenced to hnpiison- 
ment for a period of seven years or upwards ; and so on. For details 
see any standard book on Muhammadan Law. 

Though this Act is called the Dissolution of Muslim Marriages Act, 
it is not a complete codification of the Muslim law on the dissolution of 
marriages. It does not deal with the dissolution of marriage by acl of 
parties, viz., talah, muharai or khula. The Act merely enumerates the 
grounds on v%hich the ivife can obtain judicial divorce. 


CHAPTER II 
MARRIAGE AND DOWER 

99. Marriage inikah) under Muhanxmadan Law is defined to be 
a contract which has for its object the procreation and the legalising of 
children. It is not a sacrament as according to the Hindus. Every 
Mohammadan of sound mind, who has attained puberty (which according 
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la the Muslims is fifteen yearsJ, may enter into a contract of marriage. 
Lunatics and minors who have not attained puberty may be validly 
contracted in marriage by their respective guardians. A marriage of a 
Muhammadan nho is of sound mind and has attained puberty, is void, 
if brought about without his consent. Under Muhammadan law marriage 
is a contract, and therefore, a marriage celebrated under compulsion is 
invalid. 

100 . Essentials of a valid marriage.—It is essential to the validity of 
a marriage that there should have been a proposal made by or on behalf 
of one of the parties to the marriage and an accepta?icc of the proposal 
by or on behalf of the other, in the presence and hearing of two male or 
one male and two female witnesses, who must be sane and adult Muham¬ 
madans. The proposal and acceptance must both be expressed at the 
same meeting ; a proposal made at one meeting and an acceptance 
made at another meeting does not constitute a \alid maniage. Wcither 
w'riting nor any religious ceremony is essential for the \ alidit) of a 
marriage. It ma)^ be noted that under the Shiah law the presence of 
witnesses is not necessary in any matter regarding marriage. 

101. Valid, irregular and void marriages.—A marriage fulfilling the 
above conditions constitutes a valid marriage [Sahih). A marriage which 
does not fulfil the above conditions may be either (i) an irregular mar¬ 
riage ifasid), or it may be void from the beginning [hatiD. The fol- 
lowing irregularities in a marriage will make the jnariiage only jasid 
and not batil\ (f) A marriage contracted in tlie absence of the witnesses 
as required by Muhammadan law; (ii) A Muhammadan may have as many 
as four wives at a time, but not more. If he marries a fifth wife when he 
has already four, the marriage is not void | batil ) but mei ely irregular 
(fasid) ; {Hi) A marriage with a woman before the completion of her 
iddat is irregular, not void, iiv) A Muhammadan may contract a valid 
marriage not only w’ith a Muhammadan woman but also with a kitabia, 
that is a Jewess or a Christian, but not with an idolatress or a fire- 
worshipper. A marriage however, with an idolatress or a fire-worshipper 
is not void, but merely irregular ; a Muhammadan woman cannot contract 
a valid marriage except with a Muhammadan. She cannot contract a 
valid marriage even with a Kitahi. If she contracts a marriage with a 
non-Muhammadan, it is not void, but merely irregular. A Sunni may 
■contract valid marriage with a Shiah female or vice versa ; (v) unlaivful 
conjunction : A man may not have at the same time two wives who arc 
so related to each other by consanguinity, affinity or fosterage, that if 
either of them had been a male, they could not have lawfully intermarried, 
as, for instance, two sisters or aunt and niece. The bar of unlawful con¬ 
junction renders a marriage irregular, not void. But there is nothing to 
prevent a man from marrying his wife’s sister after the death or divorce 
of the wife. 

102 . Void marriages.—^Muhammadan Law prohibits the following 
three kinds of marriages and the infringement of the rule will make a 
marriage void and the offspring of such a union shall be treated as 
illegitimate: 
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(A) Prohibition on the ground of consanguinity ; (B) Prohibition 
on the ground of affinity ; and (C) Prohibition on the giound of 
fosterage. 

fA) A man is prohibited from mairying on the ground of con¬ 
sanguinity: ( 1 ) His mother or his grandmother how high soever; ( 2 ) His 
daughter or grand-daughter how low soever ; (31 His sister whether 
full, consanguine or uterine ; (4) His niece or great-nicre how low 
soever ; and (5j His aunt or great-aunt how high soever whether paternal 
or maternal. 

(Bl A man is prohibited from marrying on the ^lound of affinity. 
(1) His wife's mother or grand-motlier, how high soever ; (2) His wife's 
daughter or grand-daughter, how low soever ; (31 the wife of his father 
or paternal grand-father how high soever ; (41 the wife of his son, son’s 
son or daughter’s son how low soever. 

(Cl Prohibition on the ground of fosterage: Whoever is prohibited 
by consanguinity or affinity" is prohibited by reason of fosteiagc except 
certain foster relations such as sister’s foster-mother, or foster-sister’s 
mother or foster-brother’s sister, with whom any valid marriage may be 
contracted. 

103. Distinction between void and irregular marriages.—A void 
marriage is one which is unlawful in itself, the prohibition against the 
marriage being perpetual and absolute. An irregular marriage is one 
w'hich is not unlawful in itself, but unlawful for something else ” as 
where the prohibition is temporary or w’here the irregularity arises from 
accidental circumstances such as the absence of witnesses. Thus in case 
of a marriage which is irregular on account of witnesses, the irregularity 
may be cured by a subsequent proposal and acceptance before the 
required number of witnesses ; similarly, if a marriage is irregular on 
account of a person's marrying a fifth wife during the cxislenc'e of his 
former four w'ives, the irregularity will automatically cease on the death 
of any one of the former wives or by the divorce of any of them, and 
so on. 

104. Effect of a valid marriage.—A valid marriage confers upon the 
wife the right of dower, maintenance and residence in her husband’s house 
imposes upon her the obligation to be faithful and obedient to him, to 
admit him to sexual intercourse and observe the iddat. It creates between 
the parties prohibited degrees of relation and reciprocal rights of in¬ 
heritance. 

105. Effect of a void (batil) marriage .—K void marriage is no mar¬ 
riage at^ all. It does not create any civil rights or obligations between 
the parties. The offspring of a void marriage are illegitimate. 

106. Effects of an irregular ^fasid^ marriage.——An irregular marriage 
may be terminated by either party, either before or after consummation, 
by words showing an intention to separate as where either party says to* 

otber, “I have relinquished thee.” An irregular marriage has no- 
legal effect before consummation. If consummation has taken place. 
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(j) the wife is entitled to dower, proper or specified, which ever is less; 
[^ii) she is bound to observe the iddat, but the duration of the iddat both 
on divorce and death is limited to three courses, (Hi) the issue of the 
marriage is legitimate. But irregular marriage though consummated, 
does not create mutual rights of inheritance between husband and wife. 

107. Presumption of marriage.—^Marriage might be presumed in the 

absence of direct proof ; (i) from prolonged and continual 

cohabitation as husband and wife ; or, (ii) the fact of the acknowledg¬ 
ment by the man of paternity of the child born to the ^voman will amount 
to the existence of a valid marriage between the man and the mother of 
the child. But these presumptions will not apply if the conduct of the 
parties is inconsistent with the relation of husband and wife, nor does il 
apply if the woman was admittedly a prostitute before she was brought 
to the man’s house. 

108. Iddat.—Iddat ” ma> be desciibed as the period during %\hlch 
it is incumbent upon a ■woman, whose marriage has been dissolved l‘)V 
dhorce or by death, to leniain in seclusion, and abstain fioin man an¬ 
other husband. The abstinence is imposed to ascertain whether she is preg¬ 
nant by the former husband so as to avoid conlusion regarding the paicnt- 
age of the child. When the marriage is dissolved by divorce, the duration 
of the iddat, if the woman is subject to menstruation, is three 
courses ; if she is not so subject, it is threef lunar months. If the wotnan 
is pregnant at the time, the period terminates on delivery. When 
the marriage is dissolved by death, the duration of the iddat i.s four 
months and ten days. If the marriage was dissolved by death, the wife 
is bound to observe the iddat whether the marriage was consummated or 
not. If the marriage was dissolved by divorce, she is bound to o])sc‘rve 
the iddat only if the marriage was consummated ; otherwise she is free 
to marry immediately. In case information regarding her divoice or the 
death of the husband had not reached the wife until after the cxpiralioit 
of the period of iddat, she is not bound to observe any. 

109. Muta marriage.—The Shiah Law recognises two kinds of 
marriage, namely, (1) permanent ; and (2j rnuta or temporary. 

A Shiah of the male sex may contract a muta mairiagc with a 
wmman professing the Muhammadan, Christian or Jewish religion, or 
even with a woman who is a fire-worshipper, but not with woman follow¬ 
ing any other religion. But a Shiah woman may not contract a muta 
marriage with a non-Muslim. It is essential to the validity of the mar¬ 
riage that (i) the period of cohabitation should be fixed, and this may 
be a day, a month, a year or a term of years and that, (2) some dower 
should be specified. If the term is fixed, but the dower is not specified' 
the contract is void. But if the dower is specified and the term is not 
fixed, the contract, though void as a muta, may operate as a “ permanent 
marriage. 

A woman married in the muta form is not entitled to maintenance in 
the Shiah law. But it has been held that she is entitled to maintenance 
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as a 'wife under the provisions of s. 488 of the Criminal Procedure Code. 

110.. Guardianship in marriage.—The right to contract a minor in 
marriage belongs successively to the (1) father, [2) paternal grand¬ 
father how high soever, and (3) brother and other male relations in the 
order of inheritance. In default of paternal relations, the right devolves 
upon the mother, maternal uncle or aunt and other maternal relations 
^vithin the prohibited degrees. In default of maternal relations it devolves 
upon the ruling authority. When a marriage has been contracted in 
marriage b\ the father or the father’s father, the contract of maiiiage is 
valid and binding, and it'Cannot be annulled by the minor on attaining 
pubert). But nhere a father or father’s lather has acted fraudulently oi 
negligently, as where the minor is married to a lunatic, or the contract 
is to the manifest disadvantage of the minor, the contract is voidable at 
the option of the minor on attaining puberty. 

111 . Kh^ar-ul-bulugh or option of puheity .—When a maniage is 
contracted for a minor by any guardian or person other than the father 
or the father’s father, the minor has the option to repudiate it on attaining 
puberty. This is technically called the “option of puberty.” The law 
relating to the option of puberty is considerably modified by the Dissolu¬ 
tion of Muslim Marriages Act. 1939. Under s. 2 clause (vii), a woman 
married under Muslim law^ shall be entitled to obtain a decree of divorce 
on the ground, that she. having been given in marriage by lire father 
or anv other guardian before she attained the age of fifteen years, repu¬ 
diated the marriage before attaining the age of eighteen years, provided 
that the marriage has not been consummated. It must be remembered, 
however, that the mere exercise of the option of repudiation does not 
operate as a dissolution of marriage. The repudiation must be confirmed 
by the Court. Until then the marriage subsists, and if either parly dies, the 
other will inherit from her, as the case may be. 

IIIA. Maintenance of wife.—(i) It is the duty of the husband to 
maintain the wife (unless she is too young for matrimonial intercourse), 
so long as she is faithful to him and obeys his reasonable orders. But 
he is not bound to maintain a wife who refuses herself or is otherwise 
disobedient, unless the refusal or disobedience is justified by non-payment 
of prompt dowser. The wife may bring a suit for her maintenance in 
case of refusal to maintain her without any lawful cause. However, at 
any time during the maintenance proceedings, the husband can defeat any 
such attempt on the wife’s part to obtain an order of maintenance by 
the giving of a talaq (divorce). Even if an order for maintenance has 
been made, it becomes ineffective as soon as a talaq is validly given, 
{ii) After the passing of the Dissolution of Marriage Act, 1939, clause (ii) 
of s. 2 provides that a wife also may now bring a suit for the dissolution 
of marriage if the husband has neglected or has failed to provide for 
her maintenance for a period of two years. {Hi) After divorce the 
wife is entitled to maintenance during the period of iddat. If the divorce 
is not communicated to her until after the expiry of the period she is 
entitled to maintenance until she is informed of the divorce. \iv) A 
■widow is not entitled to maintenance during the period of iddat consequent 
xtpon her husband’s death. 
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112. Dower.—Dower fmahr) is a sum of money or other property 
which the wife is entitled to receive from the husband in consideration 
of marriage. The word ‘ consideration ’ is not to be used in the sense 
in which it is used in the Indian Contract Act. Under Muhammadan law 
dower is an obligation imposed upon the husband as a mark of respect 
to the wdfe. The object of dower is also to place a check on the capricious 
use on the part of the husband to divorce the wife. The amount of 
dower ma> be fixed either before or at the time of the marriage, or after 
the marriage ; it can even be increased after marriage. A contract of 
dower made by a father on behalf of the son is binding on the son, and 
such a contract can be made even after mairiage, pro\ided the son is 
a minor. Among Sunnis, the father does not, by entering into such a 
contract, become personally liable for the dower debt, nor is he luible 
for it merely because he consents to the mairiage. But it has recently 
been held by the Privy Council that under Shiah law where a man 
contracts his infant son in marriage, the liability foi doAver rests enliiely 
on the father and, in the event of his death, must be disthaiged out of 
the whole of his estate. 

113, Different kinds of dower.— U'l Dower may be “ speciTiedor 
** proper ” according as 'whether the amount of do\rer has been fixed 
or not. When the amount is fixed between the parlies it is called “ speci¬ 
fied dower.” Such settlement usually takes place belore oi at the lime 
of marriage. The amount so specified may even be incicascd after the 
marriage. The specified dower must not be less than the value of 10 
dirhams, estimated to be something between three and four rupees. There 
is no limit as regards the maximum. When the dower is specified the 
Court must decree the whole amount, though the husband has no means 
■of paying it when it was stipulated. If the amount of dowci is not fixed, 
the wife is entitled to “ proper ” dower (inahr-i-misl), even if the marriage 
was contracted on the express condition that she should not claim any 
dower. In determining what is “■ proper ” dower, regard is to be had 
to the amount of dower settled upon other female members of her father’s 
family, such as her father’s sisters. Hi) “ prompt ” and “ d(‘ferred ” 
dower.—^The amount of dower is usually split up into two pails, one 
called “■ prompt ” which is payable on' demand, and the other I'alled 
“ deferred ” which is payable on dissolution of marriage by death or 
divorce. 

Where it is not settled at the time of marriage whether the dower 
is to be prompt or deferred, then according to the Shiah Law the rule 
is to regard the whole as prompt, but according to the Sunni Law the 
rule is to regard part as prompt and part as deferred, the proportion to 
be determined by custom, and, in the absence of custom, by the status of 
the parties and the amount of the dower settled. 

The distinction between the two kinds of dower is important, because, 
if the “ prompt ” dower is not paid on demand, the wife may refuse to 
live with her husband and to admit him to sexual intercourse so long as 
the prompt dower is not paid. If the husband sues her for restitution of 
conjugal rights before sexual intercourse takes place, non-payment of 
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the dowel' is coinplete defence to the suit, and tlie suit shall be disinissed. 
If the suit is brought after sexual intercourse has taken place ivith her 
free consent, the proper decree to pass is not a dismissal, but a decree for 
restitution, conditional on the payment of prompt dower. 

114. Claim for dower is a debt against husband’s estate.—Under 
Aluhamniadan law a nidow’^’s claim for dower is a debt against the 
husband's estate. Her right, however, is no greater than that of any 
other unsecured creditor, except that she has a right of retention when 
she is in possession of the property belonging to her deceased husband 
ha\ing la'irfully and without force or fraud” obtained possession '‘in 
lieu of her dower ”. she is entitled as against the other heirs of her 
husband and also as against the creditors of tlie husband, to retain that 
possession until her dower debt is satisfied- Her possession cannot be 
disturbed until her dower debt has been satisfied and when lawfully in 
possession of her husband’s estate, she occupies a possession analogous 
to that of a mortgagee. But the Privy Council has differed from this 
x*iew and has held that there is no true analogy between her right to 
retain possession and a mortgagee in possession. The right to hold 
possession does not give the widow any title to the property. It only 
enables the v.udow to retain possession of the property of which she has 
obtained possession. The title to the property is in the heirs including 
the -widow. She is bound to account to the other heirs of her husband 
for the rents and profits received by her out of the estate. She has no right 
to alienate the property by mortgage, gift, sale or otherwise. If she 
alienates the propert}', the alienation is valid only to the extent of her 
oAvn share and does not affect the shares of the other heirs of the husband. 

115. Whether her right of retention is heritable and transferable .— 
There is a conflict of opinion whether the widow’s right to hold possession 
is transferable and heritable, some courts holding that it is a personal right 
and cannot be alienated nor can it pass to her heirs on her death. The 
other view is that the right to hold possession is property. In a recent 
case the Privy Council expressed a doubt whether a widow can transfer 
either the dower debt or the right to hold possession. But this does not 
settle the question whether the right to hold possession is also heritable. 
The learned editor of Mulla’s Principles of Muhammadan Law is of 
opinion that the right to hold possession is inheritable and that although 
it cannot be said with certainty whether it is also transferable, that the 
balance of authority in India is in favour of the view that it is also 
transferable. 


CHAPTER III 
DIVORCE 

, contract of marriage under the Muhammadan Law may 

hfo following ways: (1) by the husband at 

his will, without the mtervention of a Court ; (2) by mutual consent of 
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the husband and wife, also without the intervention of a Court ; (3) by a 
judicial decree at the suit of the husband and wife ; or (4) by operation 
of the law. When the divorce proceeds from the husband, it is called 
talaq'. when it is effected by mutual consent, it is called khula or 
mubaia’at according to the terms of the contract. 

117. Divorce by talaq.—Any Muhammadan of sound mind who has 
attained puberty (fifteen years) may divorce his wife whenever he desires, 
without assigning any cause. A talaq may be effected orally or by a 
written document called talaqnama. Pronouncements of talaq are either 
revocable or irrevocable. A revocable talaq does not dissolve the mar¬ 
riage until the period of iddat has expired and may, at any time during 
the said period, be revoked. This may be done either expressly or im¬ 
pliedly by resuming sexual intercourse. An irrevocable pronouncement 
of talaq dissolves the marriage immediately on its utterance. 

A talaq may he effected in any of the thiee following nays .— (1) 
talaq ahasan .—This consists of a single pionounccmenl of divoice made 
during a tuhr (period between menstruations) lollowcd by abstinence 
from sexual intercourse for the period of iddat ; (2) talaq ha^an .—This 
consists of three pronouncements, during three puccessi\c luhis, no inter¬ 
course taking place during any of the tliree tulns ; (3) talaq-ul-hidaai .— 
This consists of, (i) either thiee pronouncements duiing a single tuhr in 
one sentence e.g., “ I divorce thee thrice,” or in separate sentences, c.g., 
I divorce thee, I divorce thee, I divorce thee” ; or. 

(ii) A single pronouncement made during a tuhr clearly indicating 
an intention irrevocably to dissolve the marriage, e.g., “■ I divorce thee 
irrevocably.’’ 

When talaq becomes irrevocable : (t) A talaq in the ahasan mode 
becomes irrevocable and complete on the expiration of the period of iddat; 
(ii) a talaq in the hasan mode becomes irrevocable and complete on the 
third pronouncement irrespective of the iddat. {Hi) A talaq-ul-bidaat 
becomes irrevocable immediately it is pi oriounced. As ihe talaq 

becomes irrevocable at once, it is called talaq-i-bain i.e., irre¬ 
vocable talaq. In the absence of words showing a diiTcrent 

intention to the contrary, a divorce in writing operates as an 
irrevocable divorce {talaq-i-bain), and takes effect immediately on its 
execution. If the words of divorce used by the husband are “ express,” 
the divorce is valid even if it was pronounced under voluntary intoxication 
or in a state of compulsion or to satisfy his lather or some one clse. 

No particular form of words is presci'ibed for effecting a talaq. IE 
the words are express {saheeh) or well understood as implying a divorce 
no proof of intention is required. If the words are ambiguous, the 
intention should be proved. It is not necessary that the talaq should be 
pronounced in the presence of the wife or even addressed to her. But 
the words used should refer to the wife. In the case of a talaqnama, ii may 
only be the record of the fact of an oral talaq or it may be the deed by 
which the talaq is eflfected duly signed and executed before witnesses. 
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Under the Shiah law a talaq must be pronounced orally in the 
presence of two witnesses. A talaq communicated in writing is not valid 
unless the husband is not physically capable of pronouncing it orally, 

118. Khula and mubara’at ; A marriage may be dissolved not only 
h\ talaq. which is the arbitrary act of the husband, but also by agreement 
between the husband and the w’ife. A dissolution of marriage by agreement 
ma^ take the form of khula or mubara at. A^ divorce ^ khula is a 
divorce with the consent and at the instance of the wife, in which she gives 
or agrees to give a consideration to the husband for her release from the 
marriage tie. This may consist of a release by the wife of her right to 
dower or an\ other consideration for the benefit of the husband. Failure 
on the part of the w'ife to pay the consideration for the divorce does not 
invalidate the divorce, but the husband may sue the wife for it. In 
order to constitute a khula there must be (a) an offer from the wife 
coupled with lb) consideration for the same. Once the offer is accepted 
it operates as a single irrevocable divorce {talaqi-i~bain), and its opera¬ 
tion is not postponed until execution of the deed of khula [kullanama). 
A mubara'at divorce, like khula, is a dissolution of marriage by agreement, 
but there is a distinction between the origin of the two- When the 
offer originates from the wife and she desires a separation, the transaction 
is called khula ; when the desire to separate is mutual because both the 
parties desire a separation, the transaction is called miihaia'at. The offer 
in mubara’at divorce may proceed from the wife, or it may proceed from 
the husband, but once it is accepted, the dissolution is complete, and it 
operates as a talaq-i-hain as in the case of khula. 

(3) Divorce by a judicial decree ; please see para 98. 

(4) Divorce by operatidn of the law .—^Apostasy (change of religion) 
of the husband operates as a complete and immediate dissolution of the 
marriage. Thus if a Muhammadan husband becomes a convert to 
Christianity’ and the wife marries another man before the expiration of 
the period of iddat, the wife is not guilty of bigamy, because apostasy 
operates as an immediate dissolution of marriage.’ 

Before the Dissolution of Muslim Marriages Act, 1939, apostasy of 
the icife also used to operate as a complete and immediate dissolution of 
the marriage. But s. 4 of that Act specially abrogates the rule of pure 
Mohammadan law and provides that apostasy of the wife shall not of 
itself operate as a dissolution of the marriage tie ; she can claim a 
divorce only if there are in addition to her conversion any one or more 
of the nine grounds mentioned in the Act. But this section does not apply 
to a woman converted to Islam from some other faith who re-embraces 
her former faith. Thus if a Hindu girl becomes a convert to Islam and 
marries under Muslim law, the marriage would be ipso facto dissolved 
on her renouncing Islam and re-emhracing Hinduism. If however, she 
does not re-embrace Hinduism, but becomes a convert, say to Christianity, 
it seems that such conversion shall not ipso facto dissolve the marriage tie. 

11^* Stipulation by wife for right of divorce .—^An agreement made, 
whether before or after marriage, by W’hich it is provided that the 
wife should be at liberty to divorce herself in speciffed contingencies is 
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valid, if the conditions are of a reasonable nature and are not opposed 
to the policy of Muhammadan Law. When such an agreement is made, 
the wife may, at any time after the happening of any of the contingencies, 
repudiate herself in the exercise of that power, and a divorce will then 
take effect to the same extent as if a talaq had been pronounced by the 
husband. The power so delegated to the wife is not revocable, and she 
may exercise it even after the institution of a suit against her for restitution 
of conjugal rights. 

120. Legal effects of divorce. —^The following rights and obligations 
arise on the completion of a divorce, whatever may be the mode of divorce : 
(1) The wife is bound to observe iddat of divorce, if the marriage was 
consummated, but not otherwise ; (2) The husband is bound to maintain 
the wife during the period of iddat, provided the wife observes the iddat ; 
(3) The wife cannot contract a valid marriage with another bcfou- the 
completion of her iddat, nor can the husband marry a fifth wife before 
that period, if he has four wives including the divorced i-ne ; ( L After 
the period of the completion of the iddat, either of the parties is free 
to marry again. The parties can even re-marry except that when the 
talaq was effected by three pronouncements of talaq [talaq-iil-hidaat) by 
the husband, the wife should have been re-married to another and divorced 
by him after consummation of the marriage. The reason of this require¬ 
ment is to check hasty divorces ; (5) In case the divorce is revocable 
and either party dies before the completion of the period of iddat, the 
other is entitled to succeed either to him or to her as the case may be. But 
this right is lost once the divorce has become complete and ii'rcvocablc. 
If, however, the divorce was pronounced by the husband on his deathbed 
{marz-ul-maut), and he dies in that illness, the wife is entitled to inherit 
him even if the divorce had become irrevocable before his death, unless 
the divorce was pronounced with her consent. But the husband has no 
right to inherit under similar circumstances, i.e., if she dies before the 
completion of the iddat ; (6) If the prompt dower is not paid during 
the subsistence of the marriage, it becomes payable immediately on 
divorce. The wife also becomes entitled to the deferred do^vcr. If, 
however, the marriage was not consummated, the wife is not cntilled 
to the whole of the unpaid dower, but only to half the aggregate amount 
of the prompt and deferred dower. 


CHAPTER IV 

PARENTAGE AND ACKNOWLEDGMENT OF LEGITIMACY 

121 . Parentage is the relation of parents to their children. In the 
case of the mother, under Hanafi law, maternity is established in the case 
of every child born of her ; according to Shiah Law, however, the relation¬ 
ship of mother and child exists only where the child is begotten in lawful 
marriage ; that is to say, in Shiah law a woman who gives birth lo a 
child without being married to the person by whom the child is begotten, 
is not considered to be the mother of the child. The distinction between 
the two is important, for, while there are mutual rights of inheritance 
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between a Sunni woman and her illegitimate child, there are no such 
corresponding rights between a Shiah woman and a child born outside 
a lawful wedlock. 

The paternity of a child can only be established by the existence of 
a marriage between the parents. The marriage may be valid {saheeh) or 
irregular 1 fasid ) but it must not be void. The existence of a marriage 
can be established by direct proof and if there is no direct proof it may 
be established by indirect proof ; e.g., the existence of a marriage between 
the parents may be presumed from prolonged cohabitation coupled with 
other circumstances or from an acknowledgment of legitimacy in favour 
of the child. 

122. Acknowledgment of legitimacy.—^Where the paternity of a child 
cannot be proved by establishing a marriage between his parents at the 
time of his conception or birth, the Muhammadan law recognises “ac- 
know ledgment ” as a method whereby such marriage and legitimate 
descent can be established for purposes of inheritance, provided that the 
following conditions are fulfilled : 

(1) The acknowledgment must be not merely of sonship, but of 
a legitimate sonship ; (21 the ages of the parties must be such as to 
admit the acknowledger being the father of the person acknowledged, 
the acknowledger must be at least twelve years and a half older 
than the person acknowdedged ; (3) the person acknowledged must not 
be the offspring of zina^ that is, adultery, incest or fornication, that is to 
say. a marriage must have been possible betvreen the man and the mother 
of the acknow'ledged during the period when he could have been begotten; 
and this is not possible, if the mother had been married to some other 
person at the time when she w’as likely to have begotten the son, or when 
they were related to each other within prohibited degrees ; (4) the 
person acknowledged must not be known to have been the child of 
another man ; and lastly, (5) such acknowledgment must not have been 
repudiated by the person acknow’ledged. 

Effect of an acknowledgment .—^If an acknowledgment is of legitimate 
sonship, and such relationship is possible in fact and in law, it raises a 
presumption of a valid marriage betiveen the acknowledger and the mother 
of the person acknowledged, and unless rebutted, gives such person the 
right of inheritance to the acknowledger as his legitimate child, and a 
similar right also to the mother as the lawful wife of the acknowledger. 
Acknowledgment once made cannot be revoked. 


CHAPTER V 
GUARDIANSHIP 

[^Mus^ law’ recognises three kinds of guardianship, namely 
(1) guardiMship in marriage ; (2) guardianship of the person of the 

imnor ; and (3) guardianship of the property of the minor called legal 
^UBrdiQnsa ' 
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As regards guardianship in marriage please see p. 58]. 

123. Guardianship o£ the “ person ” of tie minor.—Guardianship of 
the person is referred to in Muslim texts as hizanat or custody. Under 
Hanafi {Sunni) law the mother is entitled to the custody of a male child 
until he attains the age of seven years and of a female child until she 
attains the age of puberty. The right continues though she is divorced 
by the father of the child, unless she marries a second husband in which 
case custody belongs to the persons mentioned below in the order in 
which they are mentioned. The mother or any woman who has the 
custody of the child would also be disqualified if (i) she leads an immoral 
life ; or ( ii) if she is cruel ; or {Hi) marries a person not related to the 
child within the prohibited degrees. In the absence of or on the dis¬ 
qualification of the mother, the custody of the child during the ages 
mentioned above belongs to the following persons in the order of 
priority in which they are mentioned ; (1) mother’s mother ; (2) father’s 
mother ; (3) mother’s grandmother howsoever high ; (4) father’s grand¬ 
mother howsoever high ; (5) full sister ; (6) uterine sister ; (7) daughter 
of full sister howsoever low ; (8) daughter of uterine sister howsoever 
low ; (9) full maternal aunt, howsoever high ; (10) uterine maternal 
aunt howsoever high ; (11) full paternal aunt, howsoever high. 

The father has no power to appoint a testamentary guardian of his 
minor child after his death during the ages mentioned above so as to 
affect the right of the persons entitled to its custody according to law. 

The father becomes entitled to the custody of the child (i) who has 
attained the age of seven years ; and of a female child who has attained 
the age of puberty ; and {ii) in the absence of any of the relations 
mentioned above he also becomes entitled to be the guardian of his 
children who have not attained the age of seven if male, and under 
puberty if female. But if the father is absent or otherwise disqualified, 
the following pel sons are entitled to be the guardians in order of prioiity 
in which they are mentioned ; (1) nearest grandfather ; (2) full brother; 
(3) consanguine brother ; (4) full brother's son ; (5) consanguine 
brother’s son ; (6) father’s full brother ; (7) father’s consanguine 
brother ; (8) father’s full brother’s son ; (9) father’s consanguine 
brother’s son. 

124. Under the Shiah Law the mother has the right to the custody 
of the male child until he has attained the age of two years, and of a 
female child until she attains the age of seven years. After the child 
attains the ages mentioned above, the father has the right to the custody 
of the child. In the absence of both the parents, the father’s father is 
entitled to the custody. In the absence of the parents and of the father’s 
father, it is doubtful who under Shiah law are preferentially entitled to 
the custody of the children. 

125. Guardianship of property.—The following persons are entitled 
in the order mentioned below to be guardians of the property of a minor ; 
(1) the father ; (2) the executor appointed by the father’s will ; (3) the 
father’s father ; (4) the executor appointed by the will of the father’s 
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father. The four guardians mentioned above are called the legal guar¬ 
dians to the property of the minor as distinguished from the guardians 
to the person or cutody of the minor. The only persons who are entitled 
to be the legal guardians of the property of the minor are (z) the father 
and {ii) the father’s father or {Hi) executors appointed by them. No 
other person is entitled to the guardianship of the property of a minor 
as of right, not even the mother, brother or uncle. But the father or the 
paternal grandfather may appoint any of these relations as executor or 
executrix, in which case they become the legal guardians. In default of 
the legal guardians mentioned above, the duty of appointing a guardian 
for the protection and preservation of the minor’s property falls upon 
the Court. 

126. De facto guardian.— A. person may neither be a legal guardian, 
nor a guardian appointed by the Court, but may have voluntarily placed 
himself in charge of the person and property of the minor. Such a person 
is called a de facto guardian. A de facto guardian is merely a custodian 
of the property of the minor. He has no power to transfer any right or 
interest in the immovable property of the minor. Such a transfer is not 
merely voidable, but void. 

127. Alienation of immovable property by legal gfuardian .—K legal 
guardian of the property of a minor has no power to sell the immovable 
property of the minor except in the following cases, namely, (1) where 
he can obtain double its value ; \2 ) where the minor has no other property 
and the sale is necessary for his maintenance ; (3) where there are debts 
of the deceased and no oAer means of paying them ; (4) where the ex¬ 
penses exceed the income of the property ; (5) where the property is 
falling into decay, and (6) when die property has been usurped and the 
guardian has reason to fear that there is no chance of fair restitution. 

127.A Maintenance of Relatives.—^The conception of property accord¬ 
ing to Muhammadan Law is individualistic. There is no such thing as 
joint family or joint family property amongst Muslims in the sense in 
which these expressions are understood in Hindu law. Nor is there any 
distinction between ancestral and self-acquired property. Therefore the 
obligation to maintain, ivherever it exists, rests on different lines than they 
do under Hindu law. A Muslim who is possessed of sufficient means as 
to be “ prevented from accepting alms ” is, according to the precepts of 
Islam, said to have “means to provide mainten^ce."’ A Muslim who 
is not possessed of such means is said to be “ indigent ” or “ in indigent 
circumstances.’ ’ 

Maintenance of wives and children. —The wife is entitled to main¬ 
tenance from her husband though she may have the means to maintain 
herself, and though her husband may be without means. Under the 
Criminal Procedure Code, any person having sufficient means, neglecting 
or refusing to maintain his wife, or his legitimate or illegitimate child 
who is unable to maintain itself, may be ordered to make a monthly 
allowance at a rate not exceeding a hundred rupees a month. 

A lather is bound to maintain his sons until they attain the a^^e of 
puberty. He is also bound to maintain his daughters imtil they are 
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married. But he is not bound to maintain his adult sons unless they are 
disabled by infirmity or disease. The iact that the children are in the 
custody of their mother during their infancy does not relieve the father 
from maintaining them. But the father is not bound to matain a child 
who is capable of being maintained out of his or her own property. 

Maintenance of parents. —Children in easy circumstances are bound' 
to maintain their poor parents although the latter may be able to earn 
something for themselves. A son although “ indigent ” is bound to sup¬ 
port the mother who is poor though she may not be infirm. Similarly, 
the son though not “indigent ” but poor and is earning something, is 
bound to support his father who earns nothing. 

Maintenance of grandparents. —person is bound to maintain his 
paternal and maternal grandparents if they are pool, but not othciwise- 
to the same extent as he is bound to maintain his parents. Maintenance 
of other relations. —Persons who are not themselves pool aie bound to 
maintain their poor relations within prohibited degrees in proportion to 
the share which they would inherit fiom them on their death. 

Save as mentioned above, no person is under an obligation to provide 
maintenance for another, nor has he any right to claim maintenance from 
others. 


CHAPTER VI 

SUCCESSION AND INHERITANCE 

128. It should be noted that a Muhammadan cannot dispose of I))- 
will of more than one third of what remains of his property after payment 
of his funeral expenses and debts, and since the remaining two thirds must 
go to his heirs as on intestacy, the executor (if any ) appointed under the 
will, after he has realised the estate, is a bare trustee as to Iwo-lhiids. 
and an active trustee as to the one-third for the purposes of the will. 

129. In the absence of an executor or administrator, all the propeilj 
of a deceased Muslim devolves on his heirs in specific shares as from thi* 
moment of his death, and such devolution is not postponed or suspended 
by reason of or until payment of debts of the deceased. Therefore, any 
heir may, even before distribution of the estate, transfer his own share 
and pass a good title to a bona fide transferee for value, notwithstanding 
any debts that might be due from the deceased. Each heir is liable to ihe 
debts of the deceased to the extent only of a share of the debts propoi- 
tionate to his share. 

One of several heirs of a deceased Muhammadan, though he may he 
in possession of the whole estate of the deceased, has no power to alienate 
the shares of his co-heirs, not even for the purpose of discharging the 
debts of the deceased. If he sells any property in his possession forming 
part of the estate of the deceased, though it may be for payment of the* 
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debts of the deceased, such sale operates as a transfer only of his interest 
in the property. It is not binding on the other heirs or the creditors 
of the deceased. 

130. Suit hy creditor against heirs. —If there be no executor or 

administrator, the creditor may proceed against the heirs of the deceased, 
but there is a conflict of opinion as to whether a decree obtained by a 
creditor against some of the heirs of the deceased is binding on the other 
heirs. If he sues only some of the heirs, whether the estate has been 
distributed or not, he can recover only such part of the debt as is in 

proportion to the shares which the heirs he has sued are entitled to an 

inheritance from the deceased. Hence a sale in execution of a decree in 
a creditor’s suit against an heir, in possession even though of the whole 
estate, does not pass to the purchaser the interest in the estate of those 

heirs who were not parties to the suit. These heirs will, therefore, be 

entitled to recover from the auction-purchaser possession of the property 
sold, subject however, to the payment to the purchaser of the proportionate 
share of their debt for which the decree was made, 

131. General principles of inheritance.—(1) The property of a deceas¬ 
ed Muhammadan is to be distributed according to the law of the school to 
which he belonged at the time of his deaths and not by the law of the 
school to wThich the persons claiming the estate belong. A deceased 
Muhammadan is presumed to have been a Sunni and the onus is on the 
person alleging him to be a Shia to prove it. 

(2) There is no distinction in the Muhammadan law of inheritance 
between moveable and immoveable property or between ancestral and self- 
acquired property. 

(3j The right of an heir-apparent comes into existence for the first 
time on the death of the ancestor, and he is not entitled until then to any 
interest in the property to which he would succeed as an heir if he survived 
the ancestor. Till then it is a mere spes successionis, and cannot be the 
subject of a valid transfer or release. 

(4) The principle of representation has no place in the Sunni law of 
inheritance. In other words, the expectant right of an heir presumptive 
does not pass to his heirs. On the death of a Muhammadan, only such 
heirs as are actually living have a right to claim his share in the property. 
Thus, if a Muslim dies leaving a son and a number of grandsons through 
another predeceased son, the surviving son takes the entire inheritance to 
the exclusion of the grandchildren, the nearer excluding the remote. Since 
the principle of representation has no place in Sunni law, succession among 
grandchildren will be per capita and not per stirpes as under Hindu law. 
Thus, if a Muhammadan dies leaving two grandsons through one predeceas¬ 
ed son, and three grandsons from another predeceased son, all the five 
grandsons will receive a fifth of the estate. If the principle of representa¬ 
tion wrere allowed, the tw’o grandsons from one would have divided between 
themselves the share of their father, that is a half of the estate and the 
other half of the estate would have been distributed equally among the 
three sons of the other son. Under Shudt,^ law the principles of repre¬ 
sentation is applied only in a qualified sense. It no more admits the 



Succession and Inheritance 


69 


children of a predeceased son to inherit along with an existing son of 
a deceased person as under the Sunni law ; thus if A, a Shiah dies leaving 
one son B, and two grandsons D and E through -another predeceased 
son C, D and E will not inherit along with B, the latter being the nearer 
heir- But if A had died leaving X and Y, the sons of a predeceased son 
B, and P, Q and R, the sons of another predeceased son C, X and Y, 
will represent their father B to a half of the estate, and P, Q and R to 
the other half. This is succession per stirpes on the principle of the 
doctrine of representation. If all these grand-children would have succeed¬ 
ed per capita, each grandson would secure a fifth share as among the 
Sunnis (see above). 

132. Exclusion from inheritance.— Under Hanafi law : (i) A child 
in the womb is competent to inherit, provided that it is born alive. Where 
any heir of a deceased person is imbom, but is competent to inherit, the 
estate must be divided among the other heirs reserving for the longest 
period of gestation a portion of the estate (w) Under Hanafi law an 
illegitimate child is competent to inherit only to the mother and not to 
the father : (iii) A stepfather and stepmother bear no relation in law 
to their stepchildren and there are no reciprocal rights of inheritance 
between them ; (iv) Insanity is no impediment to succession ; (u) want 
of chastity in a widow or a daughter or any woman, is no giound for 
exclusion from inheritance ; (vi) under Hanafi law one who has unlaw¬ 
fully killed the deceased has no right to inherit any portion of the 
deceased’s estate ; (vii) a non-Muslim does not inherit from a Muslim 
but this law is abrogated by the Removal of Caste Disabilities Act of 1850. 

Under Shiah law a person who has wilfully and unjustly caused the 
death of another is disqualified to be the heir of the person so killed ; 
but not one who has accidentally or rightfully done so. Again, under 
Shiah law, an illegitimate child does not inherit even to the mother as 
according to the Hanafi law ; subject to these two changes, the rules of 
exclusion from inheritance are the same as according to the Hanafi law. 

133. Creation of life-estates, whether valid under Sunni law.—An 
estate for life is said to have been created, when A, (for example), makes 
a gift of or bequeaths a particular thing, say, a house or propeily to B, 
for B’s life, and on B’s death to C. Here B is said to have only a 
life-interest in the property or the house. According to English law such 
a gift is called a gift of a life-estate to B with remainder to C. According 
to Muhammadan law, a gift with a condition which derogates from the 
completeness of the grant, the condition is void, and the gift will take 
effect as if no condition were attached to it. In view of this rule that a 
gift made subject to a condition which derogates from the completeness 
of the gift, the condition is void, and the donee accepts it as if no condition 
had been attached to it, it had been held in a series of cases, that “ the 
creation of life-estates does not seem to be consistent with Muhammadan 
usage and there ought to be clear proof of so unusual a transaction 
Therefore it had formerly been held that wherever a life-estate had been 
created, the donee of the life-estate took an absolute estate. But it has 
recently been held by the Privy Council that under Sunni law a gift of a 
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life-interest in property is valid ; and such life-interest is not enlarged 
into an absolute estate. 

134. Life-interest and vested remainder.—Under the English Law, if 
A creates a life-estate in favour of B with remainder to C, C takes a vested 
interest in the property, which he can dispose of by an act inter vivos or 
by will ; and on his death intestate, his interest will pass to his heirs. 
And this takes effect even if C dies before B. This is called a vested 
remainder because C will have an interest in the property notwithstanding 
that he predeceases B. But according to Sunni Muhammadan law, though 
it has recently been held that the creation of a life estate is valid, the 
Muhammadan law does not recognise a vested remainder so that on the 
^eath of the remainderman (C in the above case) before the interest 
actually vests in him (i.e.. if C dies before B, in the above case), the 
remainder fails to take efE^ect. 

r 

135. Sunni Law of Inheritance.—^There are three classes of heirs 
under the Hanah or Sunni law, namely, (1) sharers, (2) residuaries and 
(3) distant kindred. The sharers are those who are entitled to a pres¬ 
cribed share of the inheritance ; the residuaries are those who take no 
prescribed share, but succeed to the residue after the’claims of the sharers 
are satisfied ; the distinct kindred are those relations by blood who are 
neither sharers or residuaries. The first step in the distribution of the 
estate of a deceased Muhammadan, after payment of his funeral expenses, 
debts and, legacies (not exceeding a third of the estate after deducting 
the former), is to allot their respective shares to such of the relations 
as belong to the class of the Sharers as are entitled to a share. If there 
are no Sharers, the Residuaries will succeed to the whole of the in¬ 
heritance. If there are neither Sharers or Residuaries, the inheritance 
will be divided among such of the Distant Kindred as are entitled to 
succeed thereto. The distant kindred are not entitled to succeed as long 
as there is any heir belonging to the class of Sharers or Residuaries. But 
there is one case in which the Distant Kindred will inherit with a Sharer, 
and that is where the Sharer is the husband or wife of the deceased. Thus 
if a husband dies leaving a wife and Distant Kindred, the wife, as a 
Sharer -will take her share which is ^ and the remaining three-fourths will 
go to the Distant Kindred. Amongst relations belonging to the same 
class, the rule of succession is. the nearer relation excludes the more re¬ 
mote. Thus, if the surviving relations be the father, and the father’s 
father, the father alone will succeed to the whole estate to the entire 
exclusion of the grandfather, though both of them belong to the same 
class of Sharers. Similarly, if the surviving relations be a son and a 
son’s son, I or the son of a deceased son I , the son alone will succeed 
to the whole estate, and the son’s son (and also deceased son’s son), 
will not be entitled to the inheritance though both belong to the class of 
Residuaries. (For details please refer any standard hook on Muham¬ 
madan law). 

136. Doctrine of Increase (aul) in Sunni Law.—^If it be found on 
assigning their respective shares to Ae Sharers, that the sum total of the 
shares exceed unity, the share of each Sharer is proportionately diminished 
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iy reducing the fractional shares to a common denominator and increas¬ 
ing the denominator so as to make it equal to the sum of the numerator. 
It should be noted that this doctrine, although it is called “ increase ” 
does not increase the share, but on the contrary decreases it ; but it is 
so called because i/ie unity is reached by increasing the denominator of 


the fractional shares. 





Illustrations : 

(1) 

Husband 

0 m 

1/2=3/6 reduced to 3/7 


2 full sisters 

m « 

2/3=4/6 reduced to 4/7 




7/6 1 

(2) 

Husband 

■ « 

1/4=3/12 reduced to 3/13 


Daughter 


1/2=6/12 reduced to 6/13 


F ather 

• ■ 

1/6=2/12 reduced to 2/13 


Mother 


1/6=2/12 reduced to 2/13 


13/12 1 

In bpth the above examples it will be seen that after allotting to the 
Sharers their respective shares, the sum total exceeds unity. Therefore 
their respective shares are diminished by increasing the denominator of 
the shares so as to bring it to the total of the numerator of the sum total. 

137. Doctrine of Return (radd) in Sunni Law.—If, on assigning their 
shares to the sharers, it is found that the sum total of the shares does 
not exhaust the whole, the residue will go to the Residuaries. But if 
there be no Residuaries, the residue will not go to the Distant Kindred 
but would be distributed among the Sharers in proportion to their shares. 
Exception. —There is one exception to the right of reverter of the Sharers. 
The husband or the wife of deceased is not entitled to share any return, 
so> long as there is any other heir. If there are any other Sharers, they 
will share the return among themselves without giving him or her, an 
equivalent portion in the return. Even when the only Sharer is the 
husband or the wife, the residue will not revert back, but will go to the 
Distant Kindred, if any. It is only when there is no other person belonging 
to any of the three classes of heirs that she or he (as the case may be) will 
take the residue by return. 

Illustrations : 

A Sunni Muhammadan dies leaving : 

(1) Mother .. 1/6 increased to 1/5 

Daughter .. l/2==3/6 increased to 3/5 

Son’s daughter .. 1/6 increased to 1/5 

5/6 ' 1 

It will be observed that the easiest method to determine the share 
on return is to reduce the denominator of each share so as to bring it 
to the numerator of the total sum. 
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f 2) Husband 
Mother 
Daughter 


Illustrations : 

1/4 .. .. •. 4/16 

1/6 increased to 1/4 of 3/4«=3/16 
l/2=3/6 „ „ 3/4 of 3/4=9/16 


11/12 1 

Since neither the husband or wife is entitled to the return when 
there are other Sharers, his or her share shall remain the same and the 
shares of the others increased proportionately. Here in the above illus¬ 
tration. the shares of the mother and daughter when reduced to a common 
denominator are 1/6 and 3/6 respectively i.e. in a proportion of 1 : 3. 
Therefore the residue which after deducting the husband’s share will be 
will be distributed in the proportion of 1 : 3. 

(3) Husband .. 1/4 

Daughter .. 3/4 (1/2 as sharer and 1/4 by return). 


138. Successors unrelated in Blood in Sunni Law.—In default of 
Sharers, Residuaries and Distant Kindred, the inheritance passes in order 
of priority to (i) a “ successor by contract ” that is, a person who derives 
his right of succession imder a contract with the deceased in consideration 
of an undertaking given by him to pay any fine or ransom to which the 
deceased may become liable, {ii) Next in succession is an “ acknowledged 
kinsman ”, that is, a person of unknown descent in whose favour the 
deceased has made an acknowledgment of kinship, not through himself^ 
but through another. The kinship acknowledged must be kinship though 
another, that is, through the deceased’s grandfather, etc. Thus a person 
may acknowledge another to be his brother, for, that is a kinship through 
the father. But he may not call him his son, for, that is kinship through 
himself. Such an acknowledgment confers upon the acknowledged 
kinsman ” the right of succession to the property of the deceased subject 
to bequests to the extent of the bequeathable third, but it does not invest 
the^ person acknowledged with all the rights of an actual kinsman. 
(Hi) The next successor is the “ Universal Legatee ”, that is, a person to 
whom the deceased has bequeathed the whole of the property by will. It 
is to be noted that the prohibition against bequeathing more than one-third 
of the net assets exists only for the benefit of the heirs. Hence a bequest 
of thd whole will take effect if the deceased has left no heir. On failure 
of all the heirs and successors above specified, the' property of a deceased 
Sunni Muhammadan escheats to the Crown. 

139. Shiah Law of Inheritance.—^The Shiahs divide heirs into two 
^oups namely, (11 heirs by marriage, i.e. husband or wife ; and (2) heirs 
by consanguinity, that is, blood relations. These heirs are in turn divided 
into three classes, and each class is again sub-divided into two sections, 
namm}, 1. (i) Parents ; (ii) children and other lineal descendants ; IL 

Grandparents (paternal and maternal); (if) brothers and sisters and 
them d^cendants ; III. (i) Paternal, and (if) maternal uncles and aunts 

parents and grandparents and their descendants.* 
Of these three classes *of heirs, the first excludes the second from 
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inheritance and the second exclude*? tTi* ti,* j n 
sections of each class succeed tooether^ 
excluding the more remote in thafsectL 

hook on Muhammadan Law). • ( or details refer any standard 

if the total of'{hrswL'''of^thf^Shtre^^ 

excess is always deducted’ from the sha^r^T^ fraction in 

leth^tthe daughter orlughters or 

whether full or consanguine. ^‘^tonters , or {ii) the sister or sisters. 

Ulus. A Shiah Muhammadan dies leaving, 

Drfgh^r = 3/12 

13/12 ~ 

S/lstT/ltiAl Ss 2/lr *>een respecUvely. 

Husband .. 172=3/6 _ 

2 full (or con.) sisters 273:^6 reduced lo =3/6 

7/6 ~ 

the sister’s share. ””‘*7 f/6. and this is to be deducted from 
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soMd^r^Tp *t a m“r mard^p^e'S hi; Mulmnnnadan of 
age of majority for the nurnrtc« t sT- i * properly hy will. Thp 
ty Ae Indian Maj ority Actand not 15 y^earf ^ ^ ^‘'^ulated 

madan law). To constitute a valid wil/fr^ Muhani- 

It not necessary that it should have^been in to Muhammadan law, 
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refuse their consent, the bequests abate rateably. Second limitation,—^ 
iequest to an heir is not valid unless the other heirs consent to the bequest 
after the death of the testator. Any single heir may consent so as to bind 
his own share. In determining whether a person is or is not an heir, 
regard is to be had, not to the time of the execution of the will, but to 
the time of the testator’s death. [According to Shiah law, however, a 
testator may leave a legacy to an heir so long as it does not exceed one- 
third of his estate. Such a legacy is valid even without the consent of 
the other heirs. But if the legacy exceeds one-third, it is not valid, unless 
the other heirs consent thereto ; such consent may be given either before 
or after the death of the testator. If, however, the testator bequeaths the 
whole or practically the whole of the estate to one heir to the entire ex¬ 
clusion of the other heir, the bequest is void in its entirety.] 

141. Legacies and bequests.—(l)If the legacies exceed the legal 
third, and the heirs refuse their consent, they abate proportionately. 

12) A bequest to an unborn person is void ; but a bequest may be made 
to a child in the womb, provided it is born within six months of the date 
of the will. (3) It is not necessary for the validity of a bequest that 
the thing bequeathed should be in existence at the date of the will ; 
it is sufScient if it exists at the time of the testator’s death. (4) Condi¬ 
tional bequest. —^A bequest with a condition which derogates from the 
completeness of the grant takes effect as if no condition was attached to 
it. for the condition is void and the bequest is valid. 

142. Whether probate of Muhammadan will is necessary,—A Muham¬ 
madan will may, after due proof, be admitted in evidence even though 
no probate has been obtained. The property of the deceased testator 
vests in the executor, if he accepts the office, from the dhte of death of 
the testator, and he has the power to alienate it for the purposes of 
administration. But as a Muhammadan cannot, by will, dispose of more 
than a third of his estate, after payment of debts and deathbed expenses, 
the executor is an active trustee only as regards the bequcathable third, 
and a bare trustee as regards the rest. Similarly, except as regards debts 
due to the estate of the deceased, no letters of administration are necessary 
to establish any right to the property of a Muhammadan who has died 
intestate. 

I 

143. Gifts [Hiba). —Under Muhammadan law, hiba or gift has been 
deffned to be an immediate and unconditional transfer made without 
consideration of the ownership of existing and specified property.” 
(Tyabjee). Every Muslim of sound mind and not a minor may dispose 
of his property by gift. The limitation of one-third of the property 
^Ppll^® wills, but not to a gift inter vivos. Therefore a Muslim of 
sound mind and not a minor may dispose of the whole of his property by 
gift, to a stranger in exclusion to the son, or to one of his sons or daughters, 
in exclusion to the other sons or daughters. 

144. Essentials of a valid gift—Chapter VII of the Transfer of Pro* 
perty Act which deals Gifts, is not applicable to Muhammadan Law of 
Gifts. A gift under Muhammadan law is to be effected in the manner pre¬ 
scribed by Muhammadan law. If the formalities prescribed by Muhamma- 
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dan law are complied with, the gift is valid even though it is not effected by 
a registered instrument, or even though it is not in writing. On the other 
hand, it must be observed that even if a Muhammadan gift fulfils the 
requirements laid down in the Transfer of Property Act, it nevertheless 
is invalid, if it does not fulfil the conditions of Muhammadan law. Thus 
one of the requirements of a Muhammadan law of gift is that no gift is 
valid unless its possession is delivered by the donor to the donee. Under 
s. 123 of the Transfer of Property Act, registration without delivery of 
possession is sufficient to validate a gift. But under Muhammadan 
law, registration of a gift does not cure the want of delivery of posses¬ 
sion. The three essentials to the validity of a gift are : (i) a 
declaration of gift by the donor, (n) an acceptance of the gift, express 
or implied, by or on behalf of the donee, and ( Hi ) delivery of possession 
of the subject of the gift by the donor to the donee. If these conditions 
are complied with the gift is complete. Writing is not essential to the 
validity of a gift either of moveable or immoveable property ; neither 
does it require registration. 

145. Delivery of possession, how made.— (1) Where the subject- 
matter of the gift is moveable property'^, the gift is not complete unless 
it has been actually delivered ; (2 I Where the subject matter of the gilt 
consists of money, an entry in the books of account to the effect that the 
money has been paid to the donee does not in itself operate as a com¬ 
pletion of the gift. There must be actual delivery. (3) A gift of im¬ 
moveable property of which the donor is in actual possession is not 
complete unless he physically departs from the premises with all his 
chattels and the donee formally enters into possession. Thus if a pci son 
disposes of by gift a house but continues himself to inhabit it, or even 
keeps some part of his property therein, the gift is void : 

146. Gifts cannot he made through the medium of a trust. —Under 
Muhammadan law it is a condition precedent to the validity of a gift 
that the donee must have been in existence at the time of the gift. In 
other words a gift to an unborn person is void. Therefore a Muham¬ 
madan cannot through the medium of a trust settle property for the 
benefit of persons who are incapable of taking under a gift, that is he 
cannot, though the medium of a trust make a gift in favour of an unborn 
person. If a Muhammadan wants to create a trust in favour of a person 
not in existence, it can only be created through the medium of a wakf. 

147. What gifts cannot he made. — (1) Gifts in future. —Under the 
Muhammadan law a gift cannot be made of anything to be produced in 
future, though the means of its production may be in the possession of 
the donor, e.g„ a gift of the crop which may be produced next year in 
the donor’s field. The subject-matter of the gift must be actually in 
existence at the time of the gift. (2) A gift is not valid if made contingent 
upon the happening or non-happening of a future uncertain event. (3) A 
gift made to a person not in existence at the time of the gift is not valid ; 
hence a gift to an unborn person is not valid, even if made through the 
medium of a trust. The only manner in which a gift can be made to an 
unborn person is through the medium of a wakf, (4) Gift with a con¬ 
dition. —When a gift is made subject to a condition which derogates from 
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the completeness of the gift, the condition is void and the gift is valid. 
Thus if A makes a gift of a house to B on condition that~he shall not sell 
it, or that he shall sell it only to a particular individual, the condition 
is void and B takes the property absolutely. (5J Gift over. —gift of 
property to A and B in equal shares with a condition that if either of 
them died without leaving a male issue his share should go to the 
other, is valid according to the Shiah law. According to Sunni law the 
condition would he void and A and B would each take his property ab¬ 
solutely, and it would descend to his heirs on his death. 

148. Revocation of gifts.—^A gift may be revoked by the donor at 
any time before delivery of possession. The reason is that before delivery, 
there is no gift at all. But even where possession has been delivered, the 
gift is revocable in the following cases : (a) When the gift is made by 
a husband to the wife or by a wife to her husband ; (6) When the donee 
is related to the donor within the prohibited degree ; (c) When the 
donor is dead ; it is only the donor who can revoke a gift ; his heirs 
cannot do so after his death ; id) When the donee is dead ; (e) When 

the thing given has passed out of the donee’s possession by sale, gift or 
otherwise ; (/J When the thing given is lost or destroyed ; (g) When 
the thing given has increased in value, whatever be the cause of the 
increase ; {h) When the thing given is so changed that it cannot be 
identified, as when wheat is converted into flour by grinding ; (i) When 
the donor has received something in exchange iiwaz) for the gift. It 
must be borne in mind that once possession is delivered, nothing short of 
the decree of the Court is sufficient to revoke a gift. Neither a declaration 
of a revocation by the donor nor even the institution of a suit for resuming 
the gift is sufficient to revoke the gift. Until the decree is passed, the 
donee is entitled to its use and may dispose of the same. [Under Shiah 
Law (i) a gift to any blood relation, whether within prohibited degrees 
or not, is not revocable after delivery of possession ; (ii) a gift by a 
husband to his wife or vice versa, is, according to 'better opinion, revo¬ 
cable ; ( iii ) a gift may be revoked by a mere declaration on the part of 
the donor without any proceeding in Court.] 

149- £>eath-bed Gifts, or gifts made during marz-ul-maut.— marz-ul- 
maut is a malady which causes the apprehension of death in the person 
suffering from it and which eventually results in his death. It is an 
essential condition of marz-ul-maut that the person suffering from the 
nuirz (malady J must be under the apprehension of maut (death). Hence 
’a malady of a long duration for example, consumption or diabetes is not 
a marz-ul-maut. But it may subsequently become so, at a time when it 
reaches its final stage. A gift during a marz-ul-maut cannot take effect 
beyond a third of the estate after pajunent of funeral expenses and debts 
tmless the heirs give their consent after the death of the donor, to the 
excess taking effect ; nor can such a gift be made to an heir unless the 
other heirs consent thereto after the donor’s death. A gift made during 
marz-ul-maut is subject to all the conditions necessary for the validity of 
a hiba or gift, including delivery of possession by the donor to the donee. 

150. Acknowledgment of debts during marz-ul-maut—^An acknow¬ 
ledgment of a debt made during a marz-ul-maut has the same effect as 
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an acknowledgment made while the person was “ in health.” But when 
the only proof of a debt is an acknowledgment made during death-illness, 
the payment of that particular debt must be postponed until after payment 
of all the debts acknowledged by the deceased while he was “ in health ” 
have been paid in full. An acknowledgment of debt made during death- 
illness in favour of an heir is no proof at all of the debt, and no effect 
can be given to it. 


CHAPTER VIII 
WAKF 

151. The term loakf literally means detention. As defined in the 
Mussulman Wakf Validating Act, 1913, it means “ the permanent dedi¬ 
cation by a person professing the Mussulman faith of any propeity for 
any purpose recognised by the Mussulman Law as religious pious or 
charitable.” The dedication, therefore, must be peimanent. A wakf 
for a limited period, say, for ten or twenty years, is not valid. A valid 
wakf may be made of “ any property,” that is to say, cither of immove¬ 
able or even of moveable property, such as of shares in a joint stock Com¬ 
pany or Government promissory notes, or even of money. It was at one 
time supposed that according to pure Muhammadan law a valid wakf 
could not be made of moveable property. But it has now been held that 
under the Wakf Validation Act, 1913, a wakf can be made of moveable 
property also. In order to constitute a wakf it is necessary (i) that the 
objects of the wakf must be indicated with a reasonable certainty ; if they 
are not, the wakf will be void for uncertainty. But it is not necessary 
that the objects should be named, nor is it necessary that when the objects 
are specified, to name the sum to be spent on each object. Again, where 
a clear charitable intention is expressed in the instrument of wakf, it will 
not be permitted to fail because the objects, if specified, happen to fail, 
but the income will be applied for the benefit of the poor and carry out 
the intentions of the settlor so far as possible, by the application of the 
cy-pres doctrine, (ii) The purpose for which a wakf is created must be 
one which is recognised by the Muhammadan law as “ religious pious, 
or charitable.” But under the Wakf Act, 1913, a wakf for the benefit of 
the settlor’s family, children and descendants is also valid provided there 
is an untimate gift to charity. It does not mater that the gift to charity 
is illusory, that the object of the wakf is to create a family settlement 
in perpetuity and that the trust in favour of charity is not to come into 
operation until after the extinction of the whole line of the settlor’s 
descendants- {Hi) The property dedicated by way of wakf must be 
property belonging to the tuakif (dedicator) at the time of dedication ; 
and it must not be made with a view to a defraud the creditors, [iv) The 
object of wakf must be for a lawful purpose. But where a wakf is created 
for mixed purposes, some of which are lawful and some are not, it is not 
wholly void ; it is valid as to the lawful purposes, but invalid as to the 
Test, and so much of the property as is dedicated for unlawful purposes 
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"will revert back to the wakif (dedicator). Contingent wakf^ not valid. 

It is essential for the validity of a wakf that the appropriation should 
not be made to depend upon a contingency. Thus if a Muhammadan 
creates a trust to maintain himself and his children out of the income 
and in the event of his death without leaving children, to devote the income 
to certain religious purposes, such a wakf is not valid. But it has been 
held that a provision for the payment of debts of settlor and that the 
■vvakf should not come into operation till that time, does not import a 
contingency and that the wakf is valid, (vi) The form of wakf is im¬ 
material. A wakf may be created either orally or in writing. It is not 
necessarv, in order to constitute a wakf, that the word “ wakf ” must be 
used in the grant. 

152. Wakf how completed.— K wakf inter vivos is completed, accord¬ 
ing to Abu Yusuf, by a mere declaration of endowment by the donor. This 
viexv has been accepted by several High Courts including Bombay. Ac¬ 
cording to Imam Muhammad, the wakf is not complete unless besides a 
declaration of wakf, the mutawalli (superintendent) is appointed by the 
owner and possession of the endowed property is handed over to him ; 
this \ iew has been adopted by the High Court of Allahabad. The founder 
of the wakf may constitute himself the first mutawalli (superintendent). 
In such cases the founder and the superintendent being the same person, 
no transfer of physical possession is necessary, whichever of the two views 
is taken. But a wakfnama by which immoveable property of the value of 
Rs. 100 and upwards is dedicated by way of wakf requires to be registered 
though the dedicator may have declared himself to be the first superin¬ 
tendent and though there has been no physical transfer of property. 

153. Reservation of a life interest for the benefit of settlor.—Under 
the Hanafi law, the wakif (dedicator) may provide for his maintenance 
out of the income of the wakf property. He may, if he wishes, reserve 
even the whole income to himself or provide for the payment of his debts 
out of the income of A\akf property. According to Shiah law, however, 
a wakf is not \alid if the tvakif reserves for himself a life-interest in the 
property or if it provides for the payment of the personal debts of the 
settlor. But he maj provide for the maintenance of his family, children 
and dependants. 

154. Public and Private wakfs.—Wakfs may be divided into two* 
classes, viz., (1) public and (2) private. A public wakf is one for a 
public religious or charitable object. A private wakf is one for the benefit 
of the settlor’s family and his decendants and is called wahf-alal-aulad. 
Pri\ate wakfs are private settlements through the medium of a wakf. 

155. Family settlements through the medium of wakf .—K Muham¬ 
madan can, through the medium of a tvakf, create successive life-interests 
in favour of irnborn persons ; similarly, he can through the same medium, 
create estates which may be a “ perpetuity of the worst and most per¬ 
nicious kind,” but nevertheless valid, 

156. Mutawalli or Manager of Wakf property.—The manager of a wakf 
is called the mvtaualli. His position is almost analogous to that of a 
trustee. But he is not a trustee in the technical sense in wrhich the term 
is understood in the English system nor is any property belonging to the 
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wakf “ vested ” in him, unless he has been appointed under an indenture 
of trust in English form ; and therefore a deed by which a mutawalli is 
appointed does not need to he registered. He is trustee only of the 
usufruct ; the corpus is “ tied up ” (made wakf of) but not transferred 
to him. His real position is that of a superintendent, manager or receiver. 

157. Appointment of mutawalli.—^The founder of the wakf has power 
to appoint the first mutawalli, and to lay down a scheme for the admin¬ 
istration of the trust and for succession to the office of mutawalli. If 
the person appointed as mutawalli dies or refuses to act in the trust, 
or is removed by the Court, or if the office of mutawalli otherwise becomes 
vacant, and there is no provision in the deed of wakf regarding succession 
to the office, a new mutawalli may be appointed :—(i) by the founder 
of the wakf ; or (£i) by his executor if any ; (mj if there be no executor, 
the mutaivalli for the time may appoint a successor on his death-bed ; 
[iv) if no such appointment is made, the Court may appoint a mutawalli. 
The office of mutawalli is not hereditary. The Muhammadan law docs not 
recognise any right of inheritance to the office of mutawalli. But the 
office may become hereditary by custom. 

158. Power of mutawalli to mortgage or sell.— (i) A mutawalli has 
no power to mortgage or sell wakf property, unless (1) he is expressly 
empowered by the deed of wakf to do so, or (2) he obtains the permission 
of the Court to make the alienation. If a mutaivalli without any such 
previous authority sells or mortgages wakf property, the whole transaction 
fails. But the Court may in exceptional cases, confirm a mortgage or sale 
of wakf property, though made without the previous sanction of the 
Court, with retrospective effect. In like manner a mutawalli has no power 
to grant leases of wakf property, if it be agricultural, for a term exceeding 
three years, and if non-agricultural, for term exceeding one year, except 
on the authority mentioned above, [ii) A mutawalli has no power to 
transfer the office to another, unless such a power is expressly conferred 
upon by the founder. But he may appoint a deputy to assist him in the 
management of the endowed property. Similarly, the office of a mutawalli 
cannot be attached and sold in execution of a personal decree against the 
mutawalli. Remuneration of mutawalli. —The founder may provide for 
the remuneration of mutawalli. Such remuneration may be a fixed sum 
or it may be the residue of the income of the wakf propefty after defraying 
the expenses necessary for the maintenance of the wakf. If no provision 
is made by the founder for the remuneration of mutawalli, the Court may 
fix a sum not exceeding a tenth of the wakf property. If the amount 
fixed by the founder is too small, the Court may increase the allowance, 
but it must not exceed the limit of one-tenth. 

159. Removal of Mutawalli.—If it is found that the mutawalli is 
unfit to hold office or on proof of misfeasance or breach of trust, the 
Court may remove the mutawalli appointed by the founder although the 
founder ma}'^ have expressly directed that he should not be removed in any 
case. But the founder has no power, after delivery of possession, to 
remove a mutawalli in any case, unless he has reserved such a power in 
the deed of wakf. Limitation.—A suit against a mutaivalli or manager 
for breach of trust of wakf property is not barred by any length of time. 
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CHAPTER IX 
PRE-EMPTION iShufaa) 

160. The right of pre-emption or shufaa, is a right which the owner 
‘Oi an immovable property possesses as such to acquire another immovable 
property v^hich has been sold to another person. Thus if A is the owner 
of property X, and B the owmer of an adjacent property Y, neither A 
nor B, can in certain circumstances sell their properties to strangers in 
preference to the right of the other to acquire it by purchase. If, in such 
cases, A sells X to C, ^d B claims the right of being the purchaser in 
preference to C, B is said to have exercised his right of pre-emption, and 
li ^titled to do so on his paying the price for which it was to be 
1?-- ^ r j. psht of pre-emption is no part of the general law of 
JSritish Indui, and even where the parties are Muhammadans, it is applied 
not m all the prov inces but in few places. In the few places where it has 
neen reco^ised, in some it is recognised on the piinciple of justice 

T X in others by express legislation. Thus 

(a) Ihe law of pre-emption is not recognised in the Madras Piesidencv 
because accordmg to that High Court, to recognise such a right is to 
place a restriction upon the liberty of transfer, and therefore opposed 

conscience.” (b) In Bombay also pre- 
ption ^s been held to be opposed to justice, equity and good con- 
Muslim law of pre-emption cannot be accepted in its entirety 
m the Bo^ay Presidency except on the ground of custom, as in Gujerat 
applicable wen to ffindus. But where it is made applicable 
pLir? Hmdus and Muslims alike, (c) In the 

enactments regarding pre-emption, and 
^ ^ Hindus ^d the Muhammadans alike, (i?) The right 

maraSrwdtTfffir.dr'^^ I Muhammadan vendor 

may agree with a Hmdu purchaser that the Muhammadan law of nre- 

the purchase. TOere such a contract is entered into, and the vendor 
jnfonns his TO-sharer about it, and the oo-sharer makes the “ dL.fi ■» 
TO required by law, he is entitled to pre-emption aeainst the 
though the purchaser may be a ffioL , £ Hindf ™ I’ 

contract, be subjected to the Muslim law of pre-emntion ^7 

following flmee classi orpS Ld^^oXrs Z 

entitled to claim pre-emption, namely, (1) A co.^harp.V- 

(shafi-i^sharak) : (2) A participator in immunities and appenda^es^^such 
as a nglit of tvay or a right to discharge water (^ j 

(3) Owners of adjoining pr^operty lotteh^ilr! nor 

persons m possession of property without any lawful title 7’A d? # ’ 7 
excludes the second and the second excludL the third £e 

are pre-emptors belonging to the same class, they are enritlp^I t « l 
shares of the property in respect of which the rSit S 
/7an._The right of pre-empfion on the third ^ ta^lv 
vicinage does not extend to estates of large ma^tudJ snJh = -if ^ 

confined to houses, gardens and small parcels^S 
land. The right however, may be claimed by a co-sharer. 



Pre-Emption (Shnfaa) 


81 


161. Sale alone gives rise to right of pre-emption.—^The right of pre¬ 
emption arises only out of a valid, complete and bona fide sale. It does 
not arise out of a gift, wakf, inheritance, bequest, or a lease though in 
perpetuity. jMor does it arise out of a mortgage though it may be by 
vay of a conditional sale ; but the right will accrue if the mortgage is 
foreclosed. 

162. Demands for pre-emption (“talabs”).—No person is entitled 
to the right of pre-emption unless, (1) He has declared his intention to 
assert his right of pre-emption immediately on receiving information of 
the sale. This formality is called talab-i-mowasibat ” (literally means 
demanding by jumping up) ; and unless (2) He has with the least prac¬ 
ticable delay affirmed the intention by making a second demand \talab-i- 
ishad). for pre-emption. The second demand must include a declaration 
of his having already made his first claim ; and must be made in the 
presence, (ij of two witnesses expressly called upon to bear witness to 
it, and in the presence of U'i) either the seller if he is in possession of the 
land, or of the buyer or on the land ; and unless ; (3) The pre-emptor 
enforces the demands referred to above by instituting a suit (i) within 
one >ear of the purchaser taking i^ossession of the land, or (li) where the 
subject of pre-emption does not admit of physical possession, within a 
year of the instrument of sale being registered. It is not necessary for 
the validity of a claim of pre-emption that the pre-emptor should tender 
the price at the time of the talab-i-ishad (second demand). It is sufficient 
that he should then declare his willingness and readiness to pay. 

163. All the three parties to be muslims.—Except in the cases where 
the law of pre-emption is made applicable by custom or by contract, it is 
necessary for enforcing a right of pre-emption that all the three parties, 
viz.i the vendor the pre-emptor and the vendee should be Muslims. Thus 
where the purchasen was a Hindu or a Bene-Israel, the right was refused, 
even though both the vendor and the pre-emptor were Muslims. But it 
would seemi from the decision of the full Bench in a recent case that the 
purchaser need not be a Muhammadan. 

164. Loss of Right of Pre-emption.—The right may be lost (i) if 
the pre-emptor enters into a compromise with the buyer, or if he otherwise 
acquiesces in the sale, {ii) The right may also be lost by the pre-emptor 
if he joins as a co-plaintiff with a person who has no right to pre-emption; 
{Hi) Where there are several vendees, and the talabi-i-ishad is not made 
in the presence of the vendor nor on the property sold, but only in the 
presence of some of the vendees, the pre-emptor cannot pre-empt the 
shares of the vendees before whom he has not made the demand. But the 
right is not lost by any refusal to buy before the sale as the right of 
pre-emption arises only after the completion of the sale. Similarly, the 
right, is not lost because the pre-emptor had previous knowledge of the 
sale and did not offer to' make any offer to purchase it. 

165. Legal device for evading pre-emption.—^WTien it is apprehended 
that a claim for pre-emption may be advanced by a neighbour, the vendor 
may sell the whole of the property excluding a portion, hoivever small, 
immediately bordering on the neighbouf-s property and thus defeat the 
neighbour’s right of pre-emption. 
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Law Relating To Institution of Suits 

{Civil Procedure Code) 

166. Every suit shall be instituted in the Court of the lowest grade 
competent to try it (S. 15). For example, for the city of Bombay there is 
the High Court and the Small Cause Court. The High Court is competent to 
try suits of any \alue whatever, but the Small Cause Court is competent to 
tr> suits of which the value of the subject matter does not exceed Rs. 2,000. 
Therefore though both the High Court and the Small Cause Court are 
competent to try a suit say, for Rs. 1.900, for damages for a breach of 
contract, the suit ‘ shall ’ be instituted only in tbe Small Cause Court and 
not the High Court because it is the Court of the lowest grade competent 
to try that suit. There are, however, certain suits which the Small Court 
is not competent to tr}, e.g., suits for the recovery and partition of im¬ 
movable property’ or suits on disputed title or concerning a mortgage of 
immovable property or suits for injunction or of specific performance. 
Such suits must be brought in the High Court only although the value 
of the subject matter may be below two thousand. Outside the limits of 
the town of Bombay there are (I) The District Court ; (II) The First 
Class Sub-Judges’ Courts ; and (III) The 2nd class Sub-Judges’ Courts. 
The 2nd class Sub-judges’ Courts have jurisdiction to try suits of which 
the value of the subject-matter does not exceed Rs. 5,000 ; the 1st class 
Sub-Judges’ Courts may try suits of any value. The District Courts can 
try suits of any value, but as a rule excepting certain suits to which the 
Government is a party, no original suit is instituted in a District Court. 
Thus in a suit for the partition of immovable property of the value of 
one lac, this suit cannot be instituted in any Court belonging to class III, 
because the value of the property exceeds 5,000 rupees. And although 
both the 1st class Sub-Judge’s Court and the District Court are competent 
to try the suit, it is in former court that the suit should be instituted, 
because it is the Court of the lowest grade competent to try it, 

167. Suits for immovable property.— i.e., suits (a) for the recovery 
of immovable property wTth or without profits, or (b) for the partition 
of immovable property, or Ic) for foreclosure, sale or redemption in 
the case of a mortgage or charge upon immovable property, or (c?) for 
the determination of any right to or interest in immovable property, or 
(e) for compensation for wrong to immovable property, or (/) for the 
recovery of movable property actually under distraint or attachment, shall 
be instituted in the Court within the limit of whose jurisdiction the 
property is situate fs. 16). If the immovable property is situate within 
the jurisdiction of different Courts, the suit may be instituted in any 
Court witfain whose local limits the property is situate, provided that the 
Court is competent to try the whole suit as regards the pecuniary limits. 
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For the purpose of this section, property means property situated in 
British India only. Thus Courts in British India have no jurisdiction to 
pass a decree in respect of property situate outside British India viz., a 
Nati\e State. Although suits in respect of immovable property for such 
of the reliefs mentioned in S. 16 cannot be instituted in any Court wh^re 
the property is not situate, the proviso to that section states that a suit 
respecting, or compensation for wrong to, immovable property held by, 
or on behalf of the defendant may. where the relief sought can be entirely 
obtained through his personal obedience, be instituted either in the Court 
within the local limits of whose jurisdiction the property is situate, or in 
the Court within the local limits of whose jurisdiction the defendant 
actually resides or works for gain. 

168. Suits for compensation, to wrongs to the person or to movable 
property,—If the wrong was done within the local limits of the juris¬ 
diction of one Court and the defendant resides or works for gain within 
the jurisdiction of another Court, such suits shall be instituted at the 
option of the plaintiff in either of the said Courts (S. 19). Jllus. —A, 
residing in Delhi heats B in Calcutta. B ma} sue A either in Calcutta 
or in Delhi, (fi) A. residing in Delhi publishes in Calcutta statements 
defamatory of B, B ma) sue A either in Calcutta or in Delhi. 

169. Other kinds of suits.—Subject to the limitations mentioned 
above, every suit shall be instituted in a Court within the limits ot whose 
jurisdiction—(a) the defendant, or all the defendants where there are 
more than one, at the time of the commencement of the suit, actually 
or voluntarily resides, or carries on business or personally works for 
gain ; or (6) any of the defendants, where there are more than one at 
the time of the commencement of the suit, actually and voluntarily resides 
or carries on business or personally works for gain provided in such 
cases either the leave of the Court is given, or the defendants who do not 
reside, etc., as aforesaid acquiesce in or consent to such institution, or 
(cj the cause of action wholly or in pai't arises. S(. 201. 

Illus : (1) A is a tradesman in Calcutta. B cairies on business in 
Delhi. B, by his agent in Calcutta, bujs goods of A and requests A to 
deliver them to the E. I. Ry. Co. A deliver's the goods accordingly in 
Calcutta. A may sue B for the price of the goods cither in Calcutta 
where the cause of action arose, or in Delhi where B carries on busiiress. 
(ii) A resides in Simla, B at Calcutta aird C at Delhi. A, B and C being 
together at Benares B and C make a joint promissory note payable on 
demand, and deliver it to A. A may sue B' and C at Benares where the 
cause of action arose. He may also sue them at Calcutta where B resides, 
or at Delhi where C resides ; but in each of these cases, if the non-resident 
defendant objects, the suit cannot proceed without the leave of the Court. 

170. Objection as to the place of suing.—If a Court having no juris¬ 
diction to entertain a suit ie.g., a Small Cause Court is not competent 
to entertain suits for the recovery or for the partition of immovable 
property), does so, and a decree is passed, such a decree is nullity and 
cannot be enforced. But if the suit was overvalued or undervalued and 
is instituted in a Court which would have had no pecuniary jurisdiction 
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but for such over-valuation or under-valuation objection should be taken 
in the Couit where the suit is instituted at the earliest possible opportunity 
and in all cases at the time of, or before the issues are settled ; and if a 
decree is passed, an objection to this decree shall not be entertained by 
the appellate or the revisional Court unless {i) the objection was taken 
in the Court of the first instance at or before the hearing at which the 
issues were first named, or (ii) the Appellate or the Revisional Court 
is satisfied that the over-valuation or the under-valuation has prejudiciallj 
affected the suit on merits. 

171. The provisions of the Code as to place of suing as given abo\e 
do not apply to Chartered High Courts but only to the District Courts 
and the Subordinate Judges’ Courts. The Chartered High Courts comprise 
of the High Courts of Bombay, Madras and Calcutta. The extent of theii 
ordinary original civil jurisdiction is defined in cl. 12 of their respective 
Charters. Under the said clause, the Courts can try suits for land only if 
the land is wholly within the local limits of the ordinary civil jurisdiction 
of the said High Courts ; or where the land or property is situated in part 
only within the said local limits, if the leave of the Court shall have been 
first obtained. As regards suits other than those for land they shall be 
tried only (u) if the cause of action has arisen wholly within the said 
limits ; or (.6) where the cause of action has arisen in part only within 
the said limits, if the leave of the Court shall have been first obtained ; 
or (c) if the defendant (or all the defendants if more than one) at the 
time of the comemncement of the suit dwells, or carries on business, or 
personally works for gain within the said limits. 

172. Where a suit which ought to have been instituted in a Court 
of the higher grade is instituted in a Court of the lower grade, the Court 
of the lower grade ought to return the plaint to the plaintiff to be pre¬ 
sented to the Court of the higher grade. It is the plairitiff’s valuation in 
his plaint which fixes the jurisdiction, and not the amount which may be 
found and decreed by the Court. Thus where in a suit for accounts before 
a Court of the 2nd class Sub-Judge, the plaintiff values his claim at below 
Rs. 5,000, and the amount found due on taking the accounts exceeds 5,000, 
the Court has power to pass the decree. But, although ordinarily it is the 
value put by the plaintiff which fixes the jurisdiction of the Court, he is 
not at liberty to assign any arbitrary value to the suit in order that he 
may be able to institute it in a particular court. If the over-valuation 
or under-valuation is patent on the face of the plaint, it is the duty of 
the Court to which the plaint is presented to return it to the plaintiff 
to present it to the proper Court. If it is not patent on the face of the 
plaint, but objection is taken by the defendant, the Court, if there are 
reasonable grounds for such belief, may require the plaintiff to show 
that the suit has been properly valued. 

173. The suit must be a suit of a civil nature.—Suits may be divided 
into two classes : (i) those which are of a civil nature, and (si) those 
which are not of a civil nature- A Civil Court has no jurisdiction to try 
a suit which is not of a civil nature. The question whether a suit is of 
a civil nature or whether it is not, usually arises in disputes relating to 
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religious rites or ceremonies or some social and such other privileges of 
members belonging to a particular caste. Thus, a caste may pass a 
resolution not to invite a member of the caste for a social function con¬ 
ducted by the caste for an alleged breach of a caste rule. The excluded 
member has no remedy in law, for all that he has lost is a social pri¬ 
vilege, and not a legal right and a civil Court has no power by its 
decree to compel the members of a caste to invite a casteman to dinner 
or to any ceremony. Thus where one sect of Jains sued another sect to 
restrain them from doing certain acts which were alleged to be of a 
sacrilegious character, the Privy Council said that the question whether 
the acts complained of were sacrilegious or not was a matter for the 
Jains themselves and that the civil Courts cannot decide them. On the 
same principle a member of a caste is not entitled to any remedy in 
law if the other members refuse to go to his house on the occasion of a 
death in his family and assist him in the removal of the dead body. Nor 
will a Court compel a defaulting member to pay the caste a sum of money 
w’hich by a resolution of the caste every casteman is liable to pay on the 
occasion of a marriage in his family. But, w^hen (z) a caste question or 
questions relating to religious rights and ceremonies is not the principal 
question in the suit, but is merely a subsidiary question, and (iV) the 
principal questioji is of a civil nature e.g., a question as to any right to 
property or to an office or to any other civil right, and (i7z) the principal 
question which is of a civil nature cannot be decided without deciding the 
caste question or questions relating.to religious rights and ceremonies, 
the Court has the right to decide the caste question or question relating 
to religious rights and ceremonies, in order to enable it decide the prin¬ 
cipal question. Therefore it may be said that a suit is of a civil natme, 
if the principal question in the suit relates to a civil right. The mere 
fact that the determintion of such a question depends entirely on the 
decision of caste questions or question as to religious rights and cere¬ 
monies dose not take the suit out of the category of suits of a civil 
nature. Thus, to exclude a member of caste from an invitation to caste 
dinner is to deprive him of a social privilege. But to expel him from 
the caste is to deprive him of a legal right which forms part of his status. 
Hence a suit will lie for a declaration tliat the plaintiff is entitled to be 
re-admitted into the caste and also damages for expulsion from the caste. 
The same principles apply to the members of a club, and a suit will lie 
if it is alleged that a person has been deprived of his membership by 
wrongful expulsion. The expulsion must be in accordance with natural 
justice, which means that the person expelled must have had a fair hearing. 

174. Doctrine of Res Judicata.—The doctrine of res judicata may 
be stated as follows;—No Court shall try any suit or issue, in which the 
matter directly and substantially in issue has been directly and sub- 
statially in issue in (i) a former suit (zY) between the same partie.s, or 
parties under whom they or any of them claim litigating under the same 
title, (£u) in a Court competent to try such subsequent suit or the suit 
in which such issue has been subsequently raised, and (m) has been heard 
and finally decided by such Court (s. 11). The expression “ former suit ” 
shall denote a suit which has been decided prior to the ^uit in question 
whether or not it v?as instituted prior thereto. 
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175, Conditio&s of res judicata.—It is not every matter decided in 
a former suit that can be pleaded as res judicata in a subsequent suit. To 
constitute a matter res judicata the following conditions must occur :— 
(f) The matter directly and substantially in issue in the subsequent suit 
must he the same matter which was directly and substantially in issue 
either actually or constructively in the former suit. (it) The former 
suit must have been between the same parties or between parties under 
whom they or any of them claim, and the parties must have litigated under 
the same title in the former suit, (iii} The Court which decided the 
former suit must have been a Court competent to try the subsequent suit 
or the suit in w'hich the issue is subsequently raised, (iu) The matter 
directly and substantially in issue in subsequent suit must have been 
heard and finally decided by the Court in the first suit. We will con¬ 
sider the above conditions in their order. 

176, A matter is said to have been “ directly and substantially 
in issue ” in a former suit, only when it was alleged by' one party' and 
denied or admitted expressly or by necessary implication by the other. 
A matter may be ‘‘ directly and substantially in issue ” in a former suit, 
or it may have been only' collaterally or incidentally' in issue ” in the 
former suit. A matter is said to have been incidentally' and collaterally 
in issue when it is a matter in respect of which no relief is claimed, but 
W'hich is put in issue for the purpose of enabling the Court to adjudicate 
upon the matter w'hich is directly and substantially in issue.’* It 
is only those matters which are "■ directly and substantially in issue ” that 
constitute res judicata, and not those issues which are only “ incidentally 
or collaterally in issue.” The distinction between a matter which w'as 
directly and substantially in issue and matter collaterally in issue is well 
illustrated by suits for rent or for other recurring liability. Thus, where A 
sues B for rent due for a particular period, and the defence is that A has 
no title to the land of which the rent is claimed, then, if a direct issue is 
raised and decided on the question of title, the decision will operate as 
res judicata in a subsequent suit by A against B for the rent for a sub¬ 
sequent period either of the same property or any other property held 
imder the same title. But if there is no direct issue raised on the question 
of title, and the finding falls short of going to the root of the title upon 
which the claim for rent is based, it %vill not have the effect of res judi¬ 
cata. 


1 / j. Constructive res judicata.—It often happens however, that a 
matter which might or ought to have been made a ground of attack by 
the plaintiff to substantiate the relief claimed by Kim (or by the defen¬ 
dant as a ground of defence), hut the plaintiff' has actually omitted to 
do so, such matter wTll be deemed to have been directly and suhstantiallv 
in issue in the former suit, that is to say, it will be regarded as having been 
constructively in issue directly' and substantially. Where a matter has 
been constructively' in issue, although that matter has not been heard and 
finally decided by the Court, it will be deemed to have been heard and final¬ 
ly decided against the party omitting to allege it. No distinction is thus 
made between the claim that was actually made in the former suit and 
the claim that might or ought to have been made. The principle upon 
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vhicA constructive res judicata is based is that, where a plaintiff alleges 
to claim something from the defendant, he must claim the same upon 
every ground of attack, and if necessary in the alternative ; for the 
plaintiff will not be allowed to make out a fresh case afterwards. Simi¬ 
larly, it is the duty of the defendant to resist the claim upon all the 
xrrounds that is possible for him according to his knowledge ; any 
omission to do the same will not be permitted as a ground of defence 
on any subsequent claim. 

178. Litigating under the same title.—^The second condition of res 
judicata is that the parties in the subsequent suit must have litigated 
under the same title in the former suit. The expression ‘ same title ’ 
means in the same capacity. Thus, where a suit is brought by a person 
to recover possession from a stranger of math property claiming it as 
heir of deceased mohunt, but the suit is dismissed on his failure to pro¬ 
duce the certificate of succession to establish his heirship, the dismissal 
is no bar to a suit by him as manager of the math on behalf of the 
math. 

179. In order that a decision in a former suit may operate as res 
judicata in a subsequent suit, it is necessary that the Court which tried 
the former suit must have been a Court competent to try the subsequent 
suit. Thus, (f) a decision in a suit for damages instituted in a Small 
Causes Court (a Court not competent to try a suit on title) does not 
-operate as res judicata in a subsequent suit for establishment of title. 
(li) A sues B for rent in a Munsiff’s Court. The defence is that A is 
not the land-lord. The Court finds that A is not the land-lord, and the 
suit is dismissed. A then sues B in the district Court for a declaration 
of title to land. The suit is not barred, for the Munsiff’s Court has no 
jurisdiction to adjudicate upon questions of title. 

180. The matter directly and substantially in issue in the former suit 
must have been “ heard and finally decided b} the Court in the former 
suit. As the very words suggest, res judicata means a matter on which the 
Court has exercised its judicial mind and has, after going through all 
the pros and cons come to a decision in a contested matter. But according 
to law, a matter will be said to have been “■ heard and finally decided ” 
notwithstanding that the former suit was disposed of U) ex parte ; or 
(ii) by dismissal owing to plaintiff s failure to adduce evidence at the 
hearing. But the decision in the former suit must have been one on the 
merits of the case. Hence it could not be said of a mailer that it “■ was 
heard and finally decided” if the former suit was dismissed:— (f) for 
want of jurisdiction ; or (ii) for default of plaintiff's appearance under 
0.9, r.8 (but a fresh suit on the same cause of action may be barred 0.9, 
r.9) ; or (iii) on the ground of nonjoinder of the parties, or mis-joinder 
of the parties, or on the ground that the suit was badly framed, or on 
the ground of a technical mistake ; or {iv) for want of a cause of action, 
or dismissed for want of notice, or on the ground of improper valuation 
or failure to pay the adequate Court fee. 

181. Waiver of res judicata.—It is esesntial that the plea of res 
judicata must be properly raised, and if it has not been properly raised by 
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the party entitled to do so, it shall be deemed to have been waived, and 
will be deemed to have been a matter directly and substantially in issue 
and decided against him. 

182. The four essentials of a suit are.—(1) paities : (2) cause of 
action ; (3) subject-matter ; and (4) reliefs claimed by the plaintiff. 

183. Parties.—^There must be at least two parties to the suit, namely, 
the plaintiff and the defendant. There may, however, be two or more 
plaintiffs or two or more defendants. When an act is done by a single 
individual and it affects only one anotlier individual, there is only one 
plaintiff and one defendant. But where an act or transaction proceeds from 
two or more persons or it affects two or more other persons, the question 
arises whether two or more persons can be joined together in one suit as 
plaintiffs or defendants as the case may be. Under the Code all persons 
may be joined in one suit as plaintiffs (r) where the rights to relief 
alleged to exist in each plaintiff arises out of the same transaction ; and 
(III where, if such person brought separate suit any common question 
of law or of fact wrould arise. Similarly, all persons may be joined in 
one suit as defendants ( i) where anv right to relief alleged to exist against 
them arises out of the same act or transaction ; and (ii) where, if separate 
suits were brought against them any common question of fact or law 
would arise. 

184. “Cause of action*’ means the cause or the set of circumstances 
which leads up to a suit. The expression cause of action as used in Ae 
Code means “ ev ery fact which it is necessary for the plaintiff to prove 
in order to entitle him to a decree in the suit.” It is, in other words, 
a bundle of essential facts which it is necessary for the plaintiff to prove 
before he can succeed in the suit. One should pay particular attention 
to the “ cause of action ” in every suit, because (£) every plaint must 
disclose a ““ cause of action ” ; if it does not, it is the duty of the Court 
to reject the plaint (0.7, r. 11) ; and {U) it is the cause of action that 
determines in which Court a suit must be instituted. Note the “ cause of 
action ” in certain types of suits, which will determine the jurisdiction ot 
the Court in which a particular suit must be instituted. (1) In suit 
for hr.each of the contract : (i) the making of the contract, (if) and 
the breach thereof by the defendant ; so that the suit may be filed either 
at the place where the contract was made or at the place where it should 
have been performed and the breach occured. ( A contract by corres¬ 
pondence is made at the place where the letter of acceptance is posted). 
(2) In suits for an agent’s accounts, the cause of action arises at the 
place where [i) the contract of agency was made, or (ii) at the place 
where the accounts are to be rendered and payment is to be made by 
the agent. 13) In a suit for damages for libel, the cause of action consists 
of : (z) the wrriting complained of was published by the defendant ; 
(zzl that it is untrue ; and (Hi) that it is defamatory of the plaintiff : 
and a suit may he instituted at the place where the lilwl was published. 
A publication through the medium of post is made at the place where the 
letter is posted. (4) A suit for dissolution of partnership and for accounts 
may be instituted either (z) at the place where the contract of partnership 
was entered into, or (zV) where the business of the partnership was carried 
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on ; and if the business is carried on at two places, the suit may be 
filed at either place. (5) A suit for damages for infringement of a 
trade-mark may be brought in the Court where (f) the defendant resides 
or at the place where (fi) the defendant publishes advertisements consti¬ 
tuting infringement of the trade-mark. (6) In suits on a promissory 
note the suit may be filed at the place (£) where it is made, or (ii) at 
the place where the money is to be repaid. On a promissory note, payable 
on demcmd and which does not mention any place of payment, a suit can 
he filed only at the place where it is made. (7) A suit for a breach 
of the contract of betrothal or a contract of marriage may be filed at 
the place where (i) the contract was made or (ii) where the breach took 
place and the marriage was to have been celebrated. 

185. Splitting of claim not allowed.—Every suit shall include the 
whole of the claim which the plainitff is entitled to make in respect of 
the same cause of action ; hut a plaintiff may relinquish any portion of 
his claim in order to bring his suit within the jurisdiction of any Court. 
But where a plaintiff omits to sue in respect of, or intentionally relin¬ 
quishes, any portion of his claim, he shall not afterwards sue in respect 
of the portion so omitted or relinquished (0.2, r.2). Similarly, a person 
entitled to more reliefs than one in respect of the same cause of action 
may sue for all or any of such reliefs ; but if he omits, except with the 
leave of the Court, to sue for all such reliefs, he shall not afterwards 
sue for any relief so omitted. Illustration.—A lets a house to B at a 
yearly rent of Rs. 1.200. The rent for the whole of 1905, 1906 and 
1907 is due and unpaid. A sues B in 1908 only for the rent due in 1906. 
A shall not afterwards sue B for the rent due for 1905 or 1907. The 
object of this rule is to prevent a multiplicity of suits. For this purpose 
the rule provides that every suit shall include the ivhole of the claim- 
Tvhich the plaintiff is entitled to make in respect of the same cause of 
action. He is not entitled to split his cause of action into two parts and 
bring separate suits in respect of each part. If he omits to sue in respect 
of (or intentionally relinquishes any portion of the claim arising out of) 
the same cause of action, he will be precluded from suing in respect of 
the portion so omitted or relinquished, even though he states in the plaint 
that he intends to bring a suit for the portion omitted. If the plaintiff 
was aware of the claim, but omits to sue in respect of it he cannot bring 
another suit even if the omission was accidental, involuntary or by atr 
oversight. Thus where a promissory note is payable by instalments, and 
two or more instalments have become due, and the holder of the note 
sues only for one of such instalments without suing for the others, he 
cannot afterwards sue for them. But where a bond is payable b^' 
instalments with a provision that in default of payment of one or more 
of instalments the whole amount shall become due and payable, a suit 
for an unpaid instalment will not be a bar for a suit for the balance. 

186. Representative suits.—^Where there are numerous persons having 
the same interest in one suit, one or more such persons may, toith the 
permission of the Court, sue or be sued, or may defend in such suit, on 
Behalf of, or for the benefit of all persons so interested. In such cases 
the Court shall, at the plaintiff’s expense, give notice of the institution 
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•of the suit to all such persons- (0.1, r.8.) This rule is an exception to 
the general rule that all persons interested in a suit must he made parties 
to it. Convenience requires that in a suit, where there is a community 
of interest amongst a large number of persons, a few should be allowed to 
represent the whole, so that trouble and expense may be saved. The 
provisions of this rule apply only when the parties are numerous, and 
they have the same common interest, and the neccessary permission has 
been obtained, and notice has been given to all the persons interested in 
the suit. A decree passed in a representative suit operates as res judi¬ 
cata in a subsequent suit against such interested persons although they 
have not been added as parties to the suit. 

187. Notice before the institution of a suit.—^The general rule is 
that, a notice to the other party is not compulsory before the institution 
of a suit (except in ejectment suits). But the Code has made such notice 
obligatory in a suit instituted against the Crown or against a public officer 
in respect of any act purporting to be done by such public officer in 
his official capacity. Tlie notice must be (i) in writing, (ii) it must 
state the cause of action, fm) it must give the name and description of 
the plaintiff I iv I it must state the reliefs claimed by the plaintiff, and 
{v\ it must be left at the office of, (a) in the case of a claim against 
the Central Government a Secretary to that Government, (6) in the case 
of a suit against the Crown Representative, the Political Secretary ; and 
(c) in the case of a suit against a Provincial Government, a Secretar) 
to that Government or the Collector of the District ; and, (d) in the 
case of a public officer, delivered to him or left at his office. No such 
suit shall be instituted until two months have elapsed after the date of the 
notice (s. 80). Notice to the Government must be given in all cases 
whatever the character of the suit may be, but notice to a public officer 
is to be given only in those cases where the suit is in respect of any act 
purported to have been done by him in his official capacity. It follows 
from this that notice to a public officer is not necessary where the public 
officer is sued in his personal capacity for any private debt contracted by 
him- or for damages for offences committed by him beyond the scope of 
his official duties. 

188. Special Case,—There are certain suits which are called friendly 
suits. What is done in such cases is that the parties do not institute a 
suit by presenting a plaint^ hut they enter into an agreement in writing 
stating the question of fact or law in the decision whereof they are 
interested in the form of a case for the Court, and providing that upon 
the finding of the Court with respect to such question, one of them shall 
pay a certain amount of money, or deliver certain property to the other 
of them, or do or refrain from doing some other act specified in the 
agreement. The agreement is then filed in the Court and numbered and 
registered as a suit between one party as the plaintiff and the other as 
the defendant. The case is then set down for hearing as a suit ; it is 
then heard and determined in the same way as any other suit. 

189. Consent before Suit ,—(£) A suit in respect of a public nuistmce 

may be instituted by the Advocate-General, or two or more persons after 
obtaining the consent of the Advocate-General (s. 91). (££) A suit in 
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respect of public' charities may be instituted by the Advocate-General, 
•or by two or more persons having an interest in the trusts for charity 
after obtaining the consent of the Advocate-General (s, 92). The powers 
conferred by Ss. 91 and 92 on the Advocate-General may, outside the 
Presidency towns, be also exercised by the Collector or by such ofi&cer 
as the Provincial Government may appoint in this behalf. [Hi) A person 
who proposes to sue a Prince or a ruling Chief or an ambassador should, 
before the institution of the suit, obtain the consent of the Central Govern¬ 
ment, certified by a Secretary to that Government, except where he is a 
tenant of immovable property which he holds from such Chief etc., and 
the suit is brought by him as such tenant (s. 84). The ‘consent in 
writing ’ is a condition precedent to which the consent relates. If, there¬ 
fore, no valid consent has been obtained before the institution of the 
suit, the suit must be dismissed and the defect cannot be cured after the 
institution of the suit. The consent in writing required by Ss. 91 and 
92, must be a specific permission given to two or more persons by name ,* 
a permission given to one applicant by name, ‘ and another,’ is not 
sufficient compliance with the terms of this section. Again, where a suit 
filed by the Advocate-General at the instance of the persons interested in 
the suit is dismissed, and the Advocate-General does not think it fit to 
appeal, it is not competent to the presons interested in the suit to file 
an appeal on their own account against the dismissal. 

190. Suits by or against minors and lunatics (0.32).—Every suit by 
a minor should be instituted in his name by a next friend. The next 
friend should be a person who is of sound mind, who has attained 
majority, who is not a defendant in the suit, and whose interest is not 
adverse to that of the minor. The title of the suit in such a case is : 
A. B., a minor, by C. D., his next friend v. X. Y. Where the defendant 
is a minor the Court should appoint a guardian for the suit (called 
guardian ad litem). The next friend should possess the same qualifica¬ 
tions as mentioned above, and also he shall not be a plaintiff in the 
suit. Where a minor has a guardian appointed or declared by the Court, 
no other person than such guardian should act as the next friend, unless 
the Court considers that it is in the interest of the minor to do so. A 
decree passed against a minor in a suit in which he is not represented as 
a. guardian ad litem is a nullity, and it canot be enfo*jed against him. 
It is, therefore, in the interest of the plaintiff to apply to the Court for 
the appointment of a guardian ad litem, soon after the plaint is admitted. 
The next friend or guardian to the suit cannot, without the leave of the 
Court expressly recorded in the proceedings, enter into any compromise 
on behalf of the minor with reference to the suit. Any compromise enter¬ 
ed into without such leave is voidable at tire option of the minor. This 
rule is imperative and must be followed even in a case where the father 
acting as the guardian and manager of a joint family sues on behalf of 
a minor member of the family. 

191. Suit by Paupers 0.33.—^The provisions of the Code relating 
to paupers are intended to enable persons who are not in a position to 
pay the Court fee and hence unable to seek redress although they have 
•a genuine Claim. A person is a pauper,” [i) when he is not possessed 
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cf sufficient means to enable him to pay the fee prescribed by law for 
the plaint in the suit proposed to be instituted by him ; or, ( ii ) ivhere 
nc such fee is prescribed, when he is not entitled to property worth 
Rs. ICX) other than his necessary wearing apparel and the subject-matter 
oi the suit. A person is entitled to sue as a pauper only if he has. previous 
to the institution of the suit obtained the permission of the Court to do 
so. He has therefore to apply for permission to sue as a pauper. The 
application should contain a schedule of the property belonging to the 
applicant with the estimated value thereof, and it should be signed and 
verified as if it was a plaint. The application should be presented to the 
Court by the applicant in person, unless he is exempted from appearing in 
Court in which case it may be presented by an authorised agent who can 
answer all material questions relating to the application. If neither the ap¬ 
plication nor the examination of the applicant discloses any ground reject¬ 
ing the application, the Court should, before granting the application, give 
an opportunity to the opposite party to show that the applicant is not 
entitled to sue as a pauper. After such hearing, if the Court sees no reason 
to reject the application, it shall be numbered and registered and shall he 
deemed the plaint in the suit, and the suit shall proceed in all respects 
as a suit instituted in the ordinary manner, except that the plaintiff shall 
not be liable to pay any Court-fee {other than fees payable for seivice of 
process). The order of refusal is a bar to any subsequent application of 
a like nature by him in respect of the same cause of action, but the appli¬ 
cant may institute a suit in the ordinary manner provided he first pays the 
costs incurred by the opposite party and the Government in opposing the 
application. It is open to the other party and the Government pleader to 
apply to the Court at any time during the pendency of the suit for an 
order that the plaintiff be dispaupered, and the Court may order the plain¬ 
tiff be dispaupered, and the Court may order the plaintiff to be dis¬ 
paupered, < a I if he is guilty of vexatious or improper conduct in the 
course of the suit ; or (61 if it appears that his means are such that he 
ought not to continue to sue as a pauper ; or (c) if he has entered into 
any agreement with reference to the subject-matter of the suit, under 
which any other person has obtained an interest in the subject-matter. 
A plaintiff who is dispaupered cannot continue the suit as a pauper. He 
may. however, pay the Court-fee already due, and proceed with the suit 
in the ordinary manner. If the pauper succeeds in the suit, the Gov¬ 
ernment has a first charge on the subject-matter of the suit for the 
amount of the Court-fee which would have been paid by him if he had 
not been permitted to sue as a pauper. If he fails in the suit or is 
dispaupered, or if the suit is dismissed for default (e.g., non-appearance 
at the hearing), the Court should order such fee should be paid by him. 

192. Pauper Appels 0.44.—Any person entitled to prefer an appeal 
(first or second), who is unable to pay the fee for the memorandum of 
appeal, may present with the memorandum an application for leave to 
appeal as a pauper, and may he allowed to appeal as a pauper subject 
to the provisions relating to suits by paupers, and subject further, to 
the limitation that the application should be rejected, unless the decree 
is contrary to law, or some usage having the force of law, or is otherwise 
erroneous or unjust. 
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193. Suits by'or against firms 0.30.—Any two or more persons 
claiming or being liable as partners,'and carrying on business in British 
India may sue in the name of the firm of which such persons W'ere 
partners at the time of accruing of the cause of action. In a suit by or 
against a firm, the pleadings may be signed and verified by any one of 
such persons (r. 1.) Suit by a firm. —^Where a suit is instituted by 
partners in the name of the firm, the plaintiff firm should, if so required 
by the defendant, disclose the names of all the persons constituting the 
firm. If the names are not disclosed, the suit will be stayed. If the 
names are disclosed, the suit will proceed in the same manner, and the 
consequences in all respects will follow as if the persons whose names 
are disclosed had been named as plaintiffs in the suit ; but all proceed¬ 
ings should continue in the name of the firm (r. 2). Suit against a 
firm. —Where a suit is instituted against a firm, the summons should be 
served either upon one or more of the partners or upon the person W'ho 
is then manager of the firm. But if the firm was dissolved to the know¬ 
ledge of the plaintiff before the suit, the summons should be sei\ed upon 
every person in British India whom it is sought to make liable as a 
partner. Every person served, as above, should be informed in writing 
in what character he is served, that is, whether he is served as a partner 
or manager or in both characters. In default of such notice, the person 
served w'ill be deemed to be served as a partner. It must be noted 
that a firm is not a legal person. The partners, therefore, should appear 
individually in their own names, but all subsequent proceedings will 
continue in the name of the firm. A person served as manager need not 
appear unless he is a partner in the firm sued. Where a person served 
as a partner denies that he is a partner, he may enter appearance under 
protest. Where a suit is brought against a firm, no partner can put in 
a personal defence. He can only file a written statement for and in the 
name of the firm. The decree also must be in the name of the firm, 
though all the partners may not have appeared. 

194. Suits by of against Corporations 0.29.—In suits by or against 

a corporation, any pleading may be signed and verified on behalf of the 
corporation by the secretary or by any director or other principal officer 
of the corporation who is able to depose to facts of the case. Where the 

suit is against a corporation, the summons may he served:—fa) on the 

secretary, or on any director, or other principal officer of the corporation, 
or (6) by leaving it or by sending it by post addressed to the corpoiation 
at the registered office, or if there is no registered office then at the place 
where the corporation carries on business. The Court may, at any stage 

of the suit, require the personal appearance of the secretary, or of the 

director or other principal officer of the corporation, who may be able to 
answer material questions relating to the suit. 

195. Suits relating to mortgages of immovable property 0.34.—Subject 
to the provisions of this Code, all persons having an interest either in the 
mortgage security or in the right of redemption shall be joined as parties 
to any suit relating to the mortgage. Explanation. —A puisne mortgagee 
may sue for foreclosure or for sale without making the prior mortgagee 
a party to the suit and a prior mortgagee need not be joined in a suit 
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to redeem a sabsequent mortgage ; e.g., if A mortgages his property to B, 
and subsequently to C, C may sue for sale without making B a party to 
the suit. In such a case if a decree for sale is passed, the property T\iU 
be sold subject to B’s mortgage. Similarly, if A wants to redeean C. he 
need not join B as a party to the suit. In a suit for forclosure, if the 
plaintiff suceeds, the Court shall pass a preliminary decree ordering that 
an account be taken of what was due to the plaintiff at the date of such 
decree, and directing that, (a) if the defendant pays into Court the 
amount so found due within six months of the preliminary decree, the 
plaintiff shall deliver to the defendant all documents in his possession 
and power relating to the mortgaged property, and shall, if required, 
re-transfer the mortgaged property free from the mortgage at the cost 
of the defendant ; and that. ( b I If the payment is not made on or before 
the date of fixed, the plaintiff shall be entitled to apply for a final decree 
debarring the defendant from all right to redeem the propert). 
"Vthere the mortgagor fails to pay the amount due by him on the date fixed 
by the preliminary decree, the mortgagee may apply for a final decree 
declaring that the mortgagor is debarred from all right to redeem the 
mortgaged property. In a suit for sale, if the plaintiff succeeds, the Court 
shall pass a preliminary decree directing that an account of the amount 
due on the mortgage be taken and directing that if the amount found 
due is paid on or before the date mentioned in the decree the property 
be re-transferred back to the mortgagor, and that if the amount is not 
paid, the property be sold. If the amount is not paid as directed, the 
plaintiff is at liberty to apply for a final decree directing that the mort¬ 
gaged property or a sufficient part thereof he sold, and that the proceeds of 
the sale be paid into Court and applied in payment of what has been 
found or declared due by the preliminary decree. 

196. Summary suits on negotiable instruments 0,37.—A summary 
suit on a negotiable instrument under 0.37 can be brought only in 
the High Courts of Bombay^ Madras and Calcutta and the Court of the 
Judicial Commissioner of Sindh. In summary suit, the defendant is not 
as of right (as in an ordinary suit | entitled to defend the suit. He must 
apply for leave to defend within ten days from the service of the summons 
upon him- and such leave will be granted only if the affidavit filed by 
the defendant discloses such facts as would make it incumbent on the 
plaintiff to prove consideration or any such other fact. If no leave to 
defend is granted, the plaintiff is entitled to a decree. A summary suit 
must he brought within one year from the date on which the debt becomes 
due and payable, whereas, the period of limitation for a suit brought in 
the ordinary manner on a negotiable instrument is three years. 

197. Withdrawal of suits.—^At any time after the institution of a suit 
the plaintiff may. as against all or any of the defendants, withdraw his 
suit or abandon part of his claim. And where the Court is satisfied, 
(ffl that a suit must fail by reason of some formal defect or (bj that there 
are other sufficient grounds for allowing the plaintiff to institute a fresh 
suit, it may on such terms as it thinks fit, grant the plaintiff permission 
to withdraw from such suit or abandon part of his claim with liberty to 
institute a fresh suit in respect of the subject-matter of such suit or such 
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part of a claim. But ■where the plaintiff withdraws from such a suit 
or abandons part of a claim, without the permission referred to above 
he shall be liable for such costs as the Court ma). award and shall be 
precluded from instituting any fresh suit in respect of the same subject- 
matter or such part of the claim. 

197. Compromise of suits.—Where it is proved to the satisfaction 
of the Court that a suit has been adjusted wholly or in a part by any 
lawful agreement or compromise, or where the defendant satisfies the 
plaintiff in respect of the whole or any part of the subject-matter of the 
suit, the Court shall order such agreement, compromise or satisfaction 
to be recorded, and shall pass a decree in accordance therewith so far as 
it relates to the suit. But the provisions of this rule shall not apply to 
execution proceedings. Such a decree is called a consent deciee. If any 
party to the suit is a minor, the suit cannot be compromised without the 
leave of the Court expressly recorded in the proceedings. Such leave may 
be refused if the Court is of opinion that the comjriomise is not lor the 
benefit of the minor. 

198. Payment into Court.—The defendant, in a suit for lire lecoveiv 
of a debt or for damages, may, at any stage of the suit deposit in Com I 
such sum of money as he considers a satisfaction in full ol the claim. 
Notice of the deposit is then given to the plaintiff, and the plaintiff may 
then with the leave of the Court withdraw the suit. If the plaintiff accepts 
the amount as satisfaction in full of his claim, the only question that 
remains is one as to costs. If no demand for pavment'of costs had been 
made by him before the institution of the suit, the Couit may not allow 
him any costs. In making the older as to costs the Court is guided by 
the fact as to which of the parties is most to blame for the litigation. 

200. Security for costs.—A defendant may at anv stage of the suit 
apply to the Court for an order requiring the plaintiff to gwe security 
for the payment of the costs incurred and likely to be incurred by him 
in defending the suit. It is not in every case that the defendant is entitled 
to make such an application, but in the following two cases only, namely, 
ta) Where the plaintiff resides out of Biitish India and docs not possess 
sufficient immovable property within Britisli India other than the piopeity 
in suit ; (6) Where the plaintiff is a woman, and the suit is for the 
payment of money, and she does not possess sufficient immovable property 
within British India. 

In either of the cases above, the Court may make the order applied 
for. The object of the rule is to provide for the protection of the defcii- 
dent in cases where, in the event of success, he may have difficulty in 
realizing his costs from the plaintiff. Where the plaintiff is a woman, 
and her suit is dismissed with costs, she cannot be arrested if she fail** 
to pay the costs (s. 66). Where such security' is not furnished within the 
time fixed, the Court will dismiss the suit. 

201 . Abatement of Suit 0.22.—Abatement of a suit means the death 
or extinction of the suit. A suit is said to abate when it comes to an 
end either on account of death of one of the parties or on account of 
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anj other supervenient cause, one of the parties thereto is no longer before 
the Court. The following rules regarding the abatement of a suit are 
provided for by the Code of Civil Procedure : Death of the parties .—^The 
death of a plaintiff or defendant shall not cause the suit to abate, if the 
right to sue servives. 

The right to sue abates or does not survive in the following cases .— 
(£) Suits for defamation, assault or other personal injuries not causing 
the death of the party ; (u) cases where, after the death of the party, the 
relief sought could not be enjoyed or granting it would be nugatory. 
Hus. — {i) A sues B to recover possession of his minor daughter illegally 
detained by B. B dies before the decree. Tlie cause of action does not 
survi\e against B's representative, and the suit abates ; (i>) A sues B to 
establish his right to the office of Mahant. A dies before the decree. The 
suit abates, for the right claimed is a personal right to an office, (c) A 
sues B for malicious prosecution. A dies pending the suit. The Bombay 
High Court has held that the suit abates on the death of A ; on the 
other hand, the Calcutta High Court has held that the suit does not 
abate and that A’s representative is entitled to continue the ‘suit. 
Instances where the right to sue does not abate on the death of the 
parties. —^The right to sue for damages for breach of contract, the right 
to sue on promissory note, the right to sue for debt, the right to sue on 
a mortgage, the right to sue for wrong done to immovable property are 
instances of rights that are not extinguished by the death of either the 
plaintiff or the defendant. Death of either party pending appeal. —^Where 
a decree has been passed in favour of the plaintiff in a suit in which 
the right to sue would not have survived had the plaintiff died before the 
decree and either party dies pending an appeal, the question whether the 
appeal abates depends upon whether the ri^t claimed in the appeal arises 
out of the decree or to enforce the original right to sue. Thus if damages 
have been awarded agcdnst a defendant, and the defendant appeals and 
dies before the hearing of the appeal, the appeal does not abate, for his 
legal representative may carry on the appeal to get rid of the decree 
which would otherwise have to be paid out of the estate of the deceased. 
But if after damages have been awarded against a defendant the plaintiff 
appeals for enhanced damages and dies pending the appeal, the appeal 
abates for the plaintiff’s claim in the appeal is to enforce the original 
right to sue. Where there are more plaintiffs than one and one of them 
dies pending the suit and the right to sue survives to the surviving plaintiff 
or plaintiffs alone, the surviving plaintiff or plaintiffs may proceed with 
the suit and the Court shall cause an entry to be made to that effect. 
But where the right to sue does not survive to the surviving plaintiffs 
alone, the legal representative of the deceased plaintiff ought to be made 
a party to the suit. For this purpose an application should be made to 
the Court, and it must be made within 90 days from the date of the death 
of the deceased plaintiff. There are instances, however, where the suit is 
shall abate so far as the deceased plaintiff is concerned and on the appli¬ 
cation of the defendant the Court may award to him the costs which he 
may have incurred in defending the suit, to be recovered from the estate 
of the deceased plaintiff. There are instances, however, where the suit is 
of such a nature that it cannot be proceeded with in ^e absence of the 
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legal representatives of a deceased plaintiff, and therefore if no application 
Is made within 90 days that such legal repiesentative must be added to 
the suit, the suit shall abate not only as against the deceased plaintiff, 
hut as a whole. Notwithstanding anything contained in the foregoing 
lules whether the cause of action survives or not, there shall be no abate¬ 
ment by reasons of the death of either party between the conclusion of 
the hearing and the pronouncing of the judgment, but the judgment may 
in such cases be pronounced notwithstanding the death and shall have 
die same force and effect as if it had been pronounced before the death 
took place. Decree for or against a dead person. —decree passed in 
favour of a person who was dead at the date of the institution of the suit 
is a nullity. Similarly, a decree passed against a defendant who died 
pending the suit without bringing Jus legal representatives to the suit on 
the record, is a nullity and it cannot be executed against the legal repre¬ 
sentative. A decree passed against a respondent in ignorances of the fact 
of his death is also nullity. The rules relating to the dearth of a party 
pending the suit do not apply to proceedings in execution. Illustration :— 
A sues B and obtains a decree against him. A then applies for execution 
of his decree against B. B dies during the pendency of the execution pro¬ 
ceedings. The application does not abate. A may apply at any time to 
continue the execution proceedings. 

202. Effect of marriage of a female plaintiff or defendant during the 
pendency of a suit or appeal.— (1) The marriage of a female plaintiff or 
defendant shall not cause the suit to abate, but the suit may notwithstand¬ 
ing be proceeded with to judgment, and where a decree is against a female 
defendant, it may be executed against her alone ; (2) Where the husband 
is by law liable for the debts of his wife, the decree may, with the per¬ 
mission of the Court, be executed against the husband also ; and, in 
case of judgment in favour of the wife, the execution of the decree may, 
with such permission be issued upon the application of the husband, 
where the husband is by law entitled to the subject-matter of the decree. 

203. Effect of insolvency of plaintiff during the pendency of any 
suit.—^The insolvency of the plaintiff in any suit in which the assignee or 
receiver might maintain for the benefit of his creditors, shall not cause 
the suit to abate, unless such assignee or receiver declines to continue 
the suit or to give security for the costs thereof within such time as the 
Court may direct. (2) Where the assignee or receiver neglects or refuses 
to continue the suit and to give such security within the time so ordered, 
the defendant may apply for dismissal of the suit on the ground of the 
plaintiff’s insolvency, and the Court may make an order dismissing the 
suit and awarding to the defendant costs which he has incurred in defend¬ 
ing the same to be proved as a debt against the plaintiff’s estate. 

204. Effect of abatement or dismissal under the above rules. —^Where 
a suit abates or is dismissed under this Order, no fresh suit shall he 
brought on the same cause of action. But the plaintiff or the person 
claiming to be the legal representative of a deceased plaintiff or the 
assignee or the receiver in case of an insolvent plaintiff may apply for 
an order to set aside the order of abatement or dismissal within 60 days 
brom the date of the abatement. 
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205. Institution of Suits.—^Every suit is to be instituted by presenting 
a plaint to the Court or to such officer as it appoints in that behalf. 
The Court to which a plaint is presented may accept the plaint, or reject 
the plaint, or it may return it to the plaintiff. The effect of returning 
a plaint as distinguished from rejecting a plaint is that in the former 
case, the plaintiff can file another plaint either to that Court or to some 
other competent Court on the same subject-matter ivithout paying addi¬ 
tional Court-fees which he has already paid. The order of rejection of 
a plaint is appealable. 

The Plaint “ shalV’ be refected in the following cases. — (a) Where 
it does not disclose a cause of action ; (b) Where the suit appears to be 
barred by the law of limitation ; (c) Where the relief claimed is under¬ 
valued, and the valuation is not corrected by the plaintiff within the 
time fixed by the Court ; (d) Where the relief claimed is properly 
valued, but the plaint is written upon paper insufficiently stamped, and 
the requisite stamp-paper is not supplied by the plaintiff within the 
time fixed by the Court. If there is no ground for rejecting the plaint, 
the Court should admit the suit. If a plaint is rejected on any of the four 
above grounds, the plaintiff may appeal from the order rejecting the 
plaint, or he may present a fresh plaint, provided his suit is still within 
the period of limitation. But it is no use presenting a fresh plaint when 
the former suit was rejected on the ground of limitation. The proper 
course in such a case is to appeal from the order. 

206. Summons to the defendant.—^The next step after the admission 
of the plaint is for the plaintiff to apply to the Court for the issue of 
one original summons and as many copies thereof as there are defendants, 
and have it served on the defendant. 

207. Inspection of documents referred to in the plaint.—^After the writ 
of summons is served upon the defendant, he has to file his written state¬ 
ment if so ordered by the Court. If any documents are referred to in 
the plaint of which he has not got copies, he should give notice to the 
plaintiff or his pleader to produce them for inspection and then inspect 
them. 

208. Written Statement.—^The defendant may, and if so required by 
the Court, shall, at or before the first hearing, or within such time as 
the Court may permit, present a written statement of his defence. The 
written statement must contain^ and contain only, a statement in a concise 
form of the material facts on which the defendant relies for his defence, 
but not the evidence by which those facts are to be proved. He must 
raise by his pleading all matters ihe pounds on which the suit is not 
maintainable, e.g., that the transaction is either voidable or void in point 
of law% and all such grounds of defence as, if not raised, would be likely 
to take the opposite party by surprise. The defendant must take each 
allegation in the plaint separately, and say that he denies it or admits 
it or does not admit it. It shall not be sufficient if the defendant denies 
a particular fact alleged against him generally, but must deal specifically 
each allegation of fact of which he does not admit the truth. There must 
be no evasive denial, for, every allegation of fact in the plaint, if not 
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denied specifically or hy necessary implication, shall he taken to be 
admitted. 

209. Set-o£E.—Where in a suit for the recovery of money, the 
defendant claims to set off as against the plaintiff’s demand, any ascer¬ 
tained 5 um of money legally recoverable from the plaintiff, not exceeding 
the pecuniary jurisdiction of the Court, and both the parties fill the same 
character as they fill in the plaintiff’s suit, the defendant may, at the 
first hearing of the suit, but not afterwards, unless permitted by the 
Court, present a written statement containing the particulars of the debt 
sought to be set-off. The written statement shall have the same effect 
as a plaint in a cross-suit, so as to enable the Court to pronounce a final 
judgment in respect of both the original claim and of the set-off ; but 
this shall not affect the lien, upon the amount decreed, of any pleader 
in respect of the costs payable to him.under the decree. 

210. Pleadings.—“ Pleadings ” mean plaint or written statement. A 
plaintiff’s pleading is his plaint. A defendant’s pleading is his written 
statement. The object of pleadings is to bring the parties to an issue. 
Every pleading shall contain, and contain onl;y. a statement in a concise 
form the material facts on which the party pleading relies for his claim 
or defence as the case may be, but not evidence by which they are to 
be proved, and shall when necessary, be divided into paragraphs, numbered 
consecutively. Every pleading must contain facts and not law ; e.g., a 
pleading should not set forth a public statute, for the Court is bound 
to take judicial note of it. Again the facts must be slated in such a 
manner as would amount to the enforcement of a legal right or duty. 
Thus, in a suit for damages for negligence, it is not enough for the 
plaintiff to state that “ the defendant has been guilty of negligence,” 
without showing in what respect he was negligent and what kind of duty 
he owed to the plaintiff. The plaint, therefore, should state facts upon 
which the supposed duty is founded. Although pleadings must be concise, 
all the necessary particulars must be embodied in the plaint. What 
particulars should be stated must depend upon the facts of each case. 
Thus in an action for libel or slander, it is always necessary to set out 
the exact words alleged to be libellous. The object of the particulars is 
to prevent surprise at the trial and to limit the inquiry to matters set 
out in the particulars. If a party does not state in his pleadings all the 
particulars, the Court may, in all cases where it is found necessary, order 
any party to supply a further and better statement of the nature of the 
claim or defence, either of its own accord or on an application by the 
other party. If the order directing a party to give particulars is not 
obeyed, then, if the plaintiff is in default, he should have his action 
stayed, and even dismissed if found necessary ; and if the defendant 
is in default, the defence should be struck out. 

211. Amendment of pleadings.—^The Court may, at any stage of the 
proceedings, allow either party to alter or amend his pleadings and such 
amendments shall be made if it is found necessary for the purposes of 
determining the real questions in controversy between the parties. As a 
general rule leave to amend will be granted so as to enable the real 
questions in issue between the parties to be raised on the pleadings. It 
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does not matter that the original omission arose from negligence or 
carelessness. However negligent or careless may have been the first 
omission, and however late the proposed amendment, the amendment 
should be allowed if it can be made without injustice to the other side. 
And there can be no injury or injustice if the other party can be compen¬ 
sated by costs. Thus, in a suit for debt, a plaintiff may be allowed to 
amend his plaint by setting out an acknowledgment passed to him by 
the defendant even after the defendant has filed his written statement 
raising the plea of limitation. The party applying, however, must not 
be acting mala fide ; the application to amend must be bona fide and 
made in good faith. 

213. Discovery and Inspection.—^Every party to a suit is entitled to 

know the nature of his opponent’s case, so that he may know beforehand 
w'hat case he has to meet at the hearing. The nature of plaintiff’s case 
is disclosed in his plaint ; and that of the defendant in his written state¬ 
ment. But a plaint or a written statement may not sufficiently disclose 
the nature of a party’s case, and in order to make up for the deficiency, 
he may obtain leave of the Court to obtain admissions from the other 
party to facilitate proof of his own case. This is called discovery by 
interrogatories ; for the party to whom the interrogatories are administered 
discovers or discloses by his affidavit the nature of his case. Such interro¬ 
gatories must relate directly to the matters in issue in the suit. Those 
which do not relate directly to the matters in issue are deemed to be 
irrelevant, notwithstanding that they might be admissible in the oral 
examination of the other party. Interrogatories can be administered only 
by leave of the Court. As a general rule no such leave is granted to 
the plaintiff until the defendant has filed his written statement. The 
party to whom the interrogatories are delivered is bound to answer them 
by affidavit to be filed within ten days after the service to the interro¬ 
gatories. If any party finds that any of the interrogatories are 
scandalous or irrelevant, or not e^ibited bona fide for the 
purposes of the suit, he may apply to the Court within seven days after 
service thereof to strike them out on that ground. The Court will then 
consider the propriety of the objections taken by the party served, and 
if it disallows the objection to any interrogatory, it may order that party 
to answ’er it by an affidavit. An affidavit means a statement in writing 
made on oath before an officer of the Court. ' 

214. Affidavit of documents.-—Besides discovery by interrogatories 
there is another kind of discovery called discovery by documents. The 
parties to a suit may have in their possession or power two kinds of 
documents ; (i) those which the other party is entitled to inspect, and 
(w) those which the other party is not entitled to inspect, called privileged 
documents. Speaking generally, a party is entitled to inspect all those 
document which are in possession and power of the other party except 
those which are claimed to be privileged. But a party may not know 
what documents are in possession or power of the other party. To enable 
that party to obtain this information, he may apply to the Court for 
an order requiring the other party to make an affidavit called the affidavit 
of documents, stating what documents are in his possession and power 
relating to the matters in dispute in the suit. When the Court makes the 
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order, the other party is bound to make an affidavit of documents. After 
the other part> has disclosed his documents by affidavit, the party requir¬ 
ing him to do so may require the former to produce them in the Court 
for inspection- This is called an inspection of documents. If a parly 
states in his affidavit of documents that he has no documents relating to 
the matters in question other than those set forth in the affidavit, his oath 
is conclusive, and the other party cannot cross-examine him upon it, nor 
produce evidence to contradict it, nor shall he be permitted to administer 
interrogatories asking whether the other party has not in his possession or 
power documents other than those set forth in the affidavit. The oath of 
the parly making the affidavit of documents being conclusive, the court 
will not order him to make a further and better affidavit of documents, 
though the opponent may state on oath that the party has got other 
documents in his possession. 

215. Non-compliance with order for discovery or inspection.—^Where 
any party fails to comply with an order foi discovery or inspection of 
documents, he will, if a plaintiff, be liable to have his suit di&missed, and 
if a defendant, to have his defence struck out, and to be placed in the 
same position as if he had not defended. 

216. Consequences of non-appearance of parties when the suit is called 
on for hearing.— [i) Where neither party appears when the suit is called 
on for hearing, the Court may make an order that the suit be dismissed. 
The plaintiff may then bring a fresh suit (provided he is still within the 
period of limitation), or he may apply for an order to set aside the 
dismissal. If the Court is satisfied that there was sufficient cause for his 
non-appearance, it shall make an order setting aside the dismissal and 
fix a day for proceeding with the suit. \ii) Where die plaintiff appears 
and the defendant does not appear, the plaintiff has to prove the seivice 
of summons on the defendant. If it is proved that the summons was 
duly served, the Court may proceed ex paite and pass a decree in favour 
of the plaintiff on the plaintiff’s proving his case. Where the decree 
is passed ex parte against a defendant, he may prefer an appeal from the 
decree, or he may apply foi* an order to set it aside. If the Court is 
satisfied that the summons was not duly served, or that there was sufficient 
cause for his non-appearance, the Court shall ” make an order setting 
aside the decree, and shall appoint a day for proceeding with the suit. 
Where a decree ex parte has been passed againts all the defendants, and if 
one of them only applies for an order to set it aside, the Court may set 
it aside against all the defendants if the decree is of such a nature that 
it cannot be set aside against such defendant only. This happens when 
the decree isi one and indivisible, as where it has been passed against the 
members of a joint Hindu family for a debt alleged to be due from the 
family. (Hi) Where the defendant appears hut plaintiff does not appeal, 
and the defendant does not admit the plaintiff’s claim or any part thereof, 
the Court “ shall ” make an order that the suit be dismissed. The plain¬ 
tiff, then is precluded from bringing a fresh suit in respect of the same 
cause of action. But he may apply for an order to set the dismissal 
aside, and if the Court is satisfied that there was a sufficient cause for 
his non-appearance, it “ shall ” make an order setting aside the dismissal 
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and appoint a day for proceeding with the suit. But these rule« 
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the Court may, upon such application, award against the plaintiff 
leasonable compensation not exceeding on thousand rupees and also 
provided the amount does not exceed the limits of its pecuniary jurisdic¬ 
tion. The defendant may claim a larger sum by way of compensation, 
hut in that case he has to bring a regular suit against the plaintiff (s. 95). 

arrest before judgment is allowed in a suit for land. 

219. Attachment before judgment.—^Where the Court is satisfied that 
the defendant, with intent to obstruct or delay the execution of any 
decree that may be passed gainst him, is about to dispose of his property 
or any part thereof, or remove it from its local limits, the Court may 
direct the defendant either to furnish security in such sum as may 
be specified in the order, or to appear and show cause why he should 
not furnish such security. It may also conditionally attach the property. 
UTiere the defendant shows such cause or furnishes the required security 
(if the property has been conditionally attached), the Court will order 
the attachment to be withdrawn. If he fails to show such cause the 
Court may oider the property to be attached, or if it has already been 
conditionally attached, confirm the attachment. Where property 
is attached before judgment, and a decree is subsequently passed 
for the plaintiff, it is not necessary to re-attach it in execu¬ 
tion of the decree. Where an application for attachment has 
been made on insufficient grounds, or where the plaintiff fails 
in the suit and there was no reasonable or probable cause for 
instituting the suit at all, the Court may, on the application of the 
■defendant, order the plaintiff reasonable compensation not exceeding one 
thousand rupees as in the case of wrongful arrest before judgment (s. 95). 

220. Temporary injunctions.—Injunctions are of two kinds namely, 
■(1) temporary and (2) permanent. Temporary injunctions are such 
as are to continue until a specified time, or until further order of the 
Court. They may be granted at any stage of the suit, even before the 
service of summons upon the defendant and are governed by the Code of 
•Civil Procedure. A perpetual injunction can only be granted by a decree 
made at the hearing and upon the merits of the suit ; the defendant is 
thereupon perpetually forbidden from the commission of the act mentioned 
therein. Perpetual injunctions are governed by the Specific Relief Act, 
Ss. 54-57. A temporary injunction may be granted in any of the follow¬ 
ing cases :—(i) Where, any property in dispute in the suit is in danger 
■of being wasted, damaged or alienated by any party to the suit, or 
■wrongfully sold in execution of the decree ; (it) Where the defendant 
threatens to dispose of his property with a view to defraud his creditors ; 
{ui) Where the defendant is about to commit a breach of contract, or 
other injury of any kind, the Court may by order grant a temporary 
injunction to restrain such act until the disposal of the suit or until 
further orders. A temporary injunction granted under this rule has not 
the effect of making a subsequent alienation of the property void. Hence, 
if a party, against whom a temporary injunction is granted restraining 
him from alienating his property, sells or mortgages the property pending 
the injunction, the sale or mortgage is not void. The only penalty he 
incurs is that, other property belonging to him may be attached' and sold 
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in order to award out of the sale proceeds compensation to the party on 
whose application the injunction was granted, and he may also be 
detained in civil prison for contempt of Court. 

221. Appointment of Receivers.—^When it appears to the Court to be 
just and convenient, the Court may by order appoint a receiver of any 
property, at any stage of the suit, whether before or after decree and 
commit the same to his possession and management. The receiver is an 
ofi&cer of the Court and subject to its orders. Therefore a receiver cannot 
sue or be sued except with the previous sanction of the Court. 

222. Decree.—^After the judgment is pronounced, 'it is for the 
successful party to apply to ihe Court to draw up the decree. The 
decree is drawn up by an officer of the Court. It should contain the 
number of the suit, the names and description of the parties, and par¬ 
ticulars of the claim and shall specify clearly the reliefs granted or other 
determination of the suit (e.g., fliat tire suit is dismissed). If the decree 
does not agree with the judgment of the Court it has the inherent power 
under s. 151 to amend it so as to carry out its own meaning. Tha Court 
has also the power conferred upon it by s. 152 of the Code to correct 
clerical or arithmetical mistakes in decrees arising from any accidental 
slip or omission. If a decree is sought to be amended in any other case, 
it can only be done by a review of judgment or by way of appeal. 

223. Execution of Decrees.—All proceedings in execution are com¬ 
menced by an application for execution. The application for execution 
must be in writing and should contain the particulars set forth in rr. 11-14. 
The only exception is where the decree is for the payment of money and 
the judgment-debtor is in the precincts of the Court when the decree is 
passed, in which case the Court may order immediate execution on the 
oral application of the decree-holder at the time of passing the decree. 
Who may apply for execution : The application for execution is to be 
made by the decree-holder. If the decree is transferred by the decree- 
holder, the transferee may apply for execution. If the decree has been 
passed jointly in favour of more persons than one, any of such persons- 
may apply for execution- If the decree-holder is dead, his legal repre¬ 
sentatives may apply for execution. Against whom execution may he 
applied for : If the judgment-debtor is living, execution is to be applied 
for against him. If he is dead, execution may be applied for against his 
legal representative. In the latter case, execution may not be applied 
for against the person of the legal representative, but only against the 
property of the judgment-debtor which has conje into the hands of the 
l^al representative and has not been duly disposed of by him Courts 
by which decrees may be executed A decree may be executed either by 
the Court which passed it, or by the Court to which it is sent for execution. 
A decree may be sent by the Court which passed it for execution to- 
another Court, (£) if the judgment-debtor resides or carries on business 
within the local limits of jurisdiction of such other Court, or (n) if the 
property sought to be attached and sold in execution of the decree is 
situate within those limits, or (iii) if the decree directs the sale or delivery 
of immovable property situate within those limits. (0. XXI). 
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224. Precepts.—It always takes some time to transfer a decree for 
execution to another Court. It the decree-holder has reasons to apprehend 
that the judgment-debtor will dispose of the property before it is attached 
hy the other Court, he may apply to the Court which passed the decree 
to issue a precept to the other Court to attach the property at once^ 
Where such precept is issued, the Court to which it is issued should 
proceed to attach the property. 

225. Questions to be determined by Court executing decree.—All 
questions arising between parties to the suit which the decree was passed, 
or their representatives, and relating the execution, discharge and satis¬ 
faction of the decree, should be determined by the Court executing the 
decree and not hy a separate suit (s. 47). A decision determining any 
such question is appealable as a decree. The main principle underlying 
this section is that matters relating to the execution, discharge or satis¬ 
faction of a decree and arising between the parties or their representatives 
should be determined in the execution proceeding and not by a separate 
suit. The section provides a cheap and expeditious procedure for the 
trial of such questions without recourse to a separate suit and checks 
needless litigation. Thus if the decree-holder takes in execution land not 
included in the decree, or in excess of the decree, the judgment-debtor 
must apply under this section for the recovery of such land and a 
separate suit for that purpose will not lie. But if the question that arises 
between the parties or their representatives does not relate to the execution, 
discharge or satisfaction, the section does not apply and a separate suit 
will lie. The executing Court cannot question the validity of a deciee. 
That is to say, it has no power to go behind the decree. 
It must take the decree as it stands. Thus if the judgment-debtor wants 
to take objection to the decree on the ground of fiaud or as to the 
legality or correctness of decree, such questions cannot be enteilained 
by the Court executing the decree. 

226. Notice before execution.—The law does not require any notice 
to be issued to the party against whom execution is applied for, except 
in the following cases :— (i) Where the application is made more than 
one year after the date of the decree or more than one year after the 
date of the last order made on any previous application for execution ; 
(ii) Where execution is applied for against the legal representative of the 
judgment-debtor {Hi) Where the decree is for money and execution is 
sought against the person of the judgment-debtor unless where the 
Court is satisfied, by affidavit or otherwise that with a view to delay the 
execution of the decree the judgment-debtor is likely to abscond or leave 
the precincts of the Court. 

227. Execution against person of the judgment-debtor.— fl) In the 
case of a decree for the payment of money, if the judgment-creditor applies 
for execution against the person of the judgment-debtor the Court shall, 
instead of issuing a warrant for the arrest of the debtor, issue a notice 
calling upon him to appear and show cause why he should not be com¬ 
mitted to the civil prison in execution of the decree. If the debtor 
appears or is brought before the Court and the Court is satisfied that he 



106 


Institution of Suits 


has done any act or behaved in any manner with the object of defeating 
or delaying the execution of the decree, the Court may order his arrest 
nndt detention in a civil prison. Where a warrant of arrest is issued, it 
should be executed by an officer of the Court. If, when the officer goes to 
•execute the warrant, the debtor offers to pay the amount mentioned in 
the warrant, the officer should receive the money and should not execute 
the wararnt. But if no payment is made, the judgment-debtor shall be 
arrested and brought before the Court. The Court then holds an inquiry and 
he is given an opportunity why he should not be committed to the civil 
prison. If after the inquiry the Court is satisfied that the judgment-debtor 
has failed or neglected to satisfy the decree and has done any act or has 
behaved in any manner amounting to defeat or to delay the execution 
of the decree, the Court may make an order committing him to the civil 
prison. The term of detention is six months if the amount of the decree 
exceeds fifty rupees, and six weeks if it does not exceed that amount. If 
while in prison he pays the amoimt mentioned in the warrant to the 
officer in charge of the prison, or the decree is otherwise fully satisfied, 
he will be released from detention. Otherwise, he will be detained in 
prison till the expiration of the term unless the decree-holder requests 
the Court to relase him from detention or omits to pay the subsistence 
allowance of the judgment-debtor. A judgment-debtor once released 
from detention cannot be re-arrested in execution of the same decree, 
though the judgment debt demains unpaid. The release after the full 
period of detention does not mean that the liability of the judgment- 
debtor to pay the debt ceases, for the decree still subsists, and the creditor 
may yet execute the decree against the debtor’s property, though not 
•against his person. No woman can be arrested in execution of a decree. 
(2) Decrees other than those for the payment of money .—In the case 
of a decree, e.g., for the specific performance of a contract or for 
the restitution of conjugal rights, or for an injunction, the decree may, 
in case of wilful default be enforced by attachment of the debtor’s 
property or by detention in civil prison or by both. The detention will 
be guided by rules in the same marmer as above. 

228, Execution against property of judgment-debtor.—The following 
kinds of property belonging to the judgment-debtor are not subject to 
attachment and sale in execution of a decreej—The necessary wearing 
apparel, cooking vessels, bqds and bedding of the judgment debtor and 
his wife and such personal ornaments as, in accordance with religious 
usage cannot be parted with by a woman ; tools of artizans ; houses 
and other buildings belonging to an agriculturist ; stipends and gratuities 
allowed to pensioners of the Crown and political pensions ; the wages of 
labourers and domestic servants whether payable in money or kind : 
the salary of public officer or of any servant of a railway company to the 
extent mentioned in the section (s. 601. Execution against the property 
of the judgment-debtor is done by way of attachment and sale. 

229. Attachment of immovable property.—The attachment shall be 
made by actual seizure and the attaching officer shall keep the property 
in his own custody or in the custody of one of his subordinates and shall 
be responsible for the due custody thereof. AUachment of immovable 
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property. —If the property be immovable, the attachment is to be made 
by an order prohibiting the judgment debtor from transferring or 
charging the property in any way, and prohibiting all other persons from 
taking any benefit from such transfer or charge. The order is to be 
proclaimed on some place adjacent to the property, and a copy of the 
order is to be placed in some conspicuous part of the property and then 
upon a conspicuous part of the Court-house. 

230. Private alienation after attachment is void.—Where an attach¬ 
ment has been made, any private transfer or delivery of the property 
or of any interest therein shall be void as against all claims enforceable 
under the attachment. The law may be stated by an example. A sues 
B for Rs. 1,000. B owns a house worth Rs. 1.000 and he has no other 
property. B may sell and mortgage the house notwithstnding the insti¬ 
tution of the suit against him, and he may sell and mortgage the same 
even after a decree has been passed against him in the suit and the sale 
or mortgage in either case will be perfectly valid and pass a good 
title to the transferee. But if the property is attached in execution of 
decree, any private transfer by B contrary to such attachment shall be 
void as against all claims enforceable under the attachment. The object 
of this section is to prevent fraud on decree-holders and to ensure the 
rights of the attaching creditors against the attached property by prohibit¬ 
ing private alienation pending attachment. 

231. Investigation of claims and objections to the attachment of 
property of any property attached in execution. —^This proposition arises 
in two different cases ; (i) Where an objection to the attachment is 
made by a party to the suit or his representative, the objector should 
proceed by an application under s. 47. A separate suit for the purpose 
not lie. An order made under s. 47 allowing or disallowing an objection 
to attachment is a “ decree ” and is therefore appealable, {ii) Where 
an objection to the attachment is made by a third party, the objector may 
proceed either by an application under rules (58-63), or he may bring 
a regular suit to establish his objection ; failure to proceed by an 
application under rr. 58-63 is no bar to a separate suit. If a third party 
proceeds by an application under r. 58, there is no appeal from tire 
order, but he may file a separate suit as provided for by r. 63. Such 
siut may be filed within one year from the date of the order. 

232. Sale of attached property.—^If the property attached is moveable 
property which is subject to speedy and natural decay, the same will be sold 
at once. Every sale in execution of a decree should be conducted by an 
officer of the Court except where the property to be sold is a negotiable 
instrument or a share in a corporation, which the Court may order to 
be sold through a broker. In the case of immoveable propeity, after 
the property is attached the Court will issue a proclamation of the intended 
sale to be made in the language of such Court specifying the property to 
he sold, the revenue (if any) assessed upon the property, the encum¬ 
brances (if any) to which the property is liable, the amount for the 
recovery of which the sale is ordered, and such other particulars which 
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the Court considers that the intended purchaser should know. No sale 
can take place until after the expiration of at least thirty days in the 
case of inamoveable property, and at least fifteen' in the case of moveable 
property, calculated from the date on which the copy of such proclama¬ 
tion has been affixed on the Court house, unless the judgment-debtor 
consents in writing to the sale being held at an earlier date. The Court 
may, in its discretion adjourn the sale from time to time but if the sale 
is adjourned for a period longer than seven days a fresh proclamation 
should be made, unless the judgment-debtor consents to waive it. No 
holder of a decree, in execution of which property is sold shall, without 
the express permission of the Court, bid for purchase of the property. 

233. Irregularity in the conduct of attached property.—No sale of 
immoveable property can be set aside on the ground of irregularity in 
publishing or conducting the sale, unless upon the facts proved the 
Court is satisfied that the party seeking to set aside the sale has sustained 
substantial injury by reason of such irregularity. As regards moveable 
property, the rule is that a sale of moveable property cannot be set aside 
in any case on the ground of irregularity in publishing and conducting the 
sale. The only remedy open to the party whoi has sustained any injury 
by reason of such irregularity is to institute a suit for such compensation 
against the person responsible for such irregularity. But if such person 
be the purchaser himself, the party sustaining the injury may sue for the 
recovery of specific property, and for compensation in default of such 
recovery. 


234. Resistance to delivery of possession.—^Where immoveable pro¬ 
perty is sold in execution of a decree, and the jurchaser is resisted 
in obtaining possession of the property, he may make an application to 
the Court complaining of such resistance. The Court will thereupon fix 
a day for investigating the matter, and if the Court is of opinion that 
there was such resistance or obstruction ^ifithout any just cause, the judg¬ 
ment-debtor or such other person to he detained in a civil jail for thirty 
days and may further direct that the decree-holder or thp purchaser be 
put into possession of the property. 

235. Payment in ex^ution^of decree .—Where any money payable 
under decree of any kind is paid out of Court, or the decree is otherwise 
adjusted in whole or in part to the satisfaction of the decree-holder, the 
decree-holder shall certify such payment or adjustment to the Court whose 
duty it is to execute the decree, and the Court shall record the same 
accordingly. The judgment-debtor also may inform the Court of such 
payment or adjustment and apply to the Court to issue a notice to the 
®^her side and, if after such notice fails to show cause why it should 
not he certified, the Court shall so record the same accordingly. A payment 

adjustment which has not been certified or recorded as afore¬ 
said, shall not he recognised by any Court executing the decree. 
illustriOum.—A obtains a decree against B for Rs. 2,000. It is subsequent¬ 
ly agreed between A and B tbat A should accept Rs. 1,000 in full satisfac¬ 
tion of the decree. B pays A Rs. 1,000 out of Court, hut neither the 
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■payment nor adjustment is certified to the Court. A applies for the full 
amount of the decree notwithstanding receipt bv him of Rs. 1,000. B 
objects to the execution on the ground that the decree has been adjusted 
and payment has been made. The payment not being certified, cannot 
be recognised by the Court executing the decree, and the Court must 
issue execution to issue. It will not avail B that A had agreed to certify 
the payment to the Court, but has omitted to do so. 

236. Limit of time for the execution of decrees.—A decree-holder is 

entitled to present in succession any number of applications for the 
execution of the same decree, and the Court has no power to refuse 
execution unless, (i) The application is barred by virtue of general 
principles of law analogous to those of res judicatz ; or ( ii) The appli¬ 
cation is barred under art. 182 of the Limitation Act ; or {Hi) The execu¬ 
tion of the decree is made after the expiration of 12 years from the date 
of the decree sought to be executed (s. 48). According to (i), if the 
first application for execution is dismissed after a hearing on the merits, 
the Court will not, having Regard to the general principles of law analo¬ 
gous to those of res judicata, entertain a subsequent application fof the 
execution of the same decree, [ii) The general effect of art, 182 of the 
Limitation Act, is to require the first application for the execution of 
a decree, other than a decree of a Chartered High Couit, to be made 
within three years of the decree, and each successive application to be 
made within three years of the final order passed on the last application. 
The decree is thus kept alive for any time subj ect to the limits as prescribed 
in s. 48. [Hi) S. 48 fixes the limit of time of 12 years after which 
the execution of a decree cannot be allowed even though the application 
may not be barred' by (i) or (u). A obtains a decree against B on the 
1st January, 1930, and applies for execution of the decree within three 
years from the date of the decree. Further applications are made for 
execution of the same decree each within a period of three years from 
the date of the next preceding application and the last of these is made 
in December 1941. A then makes a fresh application for execution in 
December 1944. No order can be made for execution of the decree for, 
though the application is not barred under the Limitation Act, 

execution is barred under s. 48 of the Civil Procedure Code 
as it is made more than twelve years after the date of the decree. 
It must be borne in mind that s. 48 does not apply to Chartered High 
Courts. Therefore the twelve years’ rule does not apply to decrees 
passed by the High Court of Bombay. Such decrees may be kept 

alive for any number of years and so also orders made in Privy 
Council Appeals. The exemption of the twelve years’ rule refers only 
to decrees passed by the Original Side of the Chartered High Courts, 
and not to decrees of such High Courts in the exercise of their Appellate 
Civil jurisdiction. 

237. Restitution.—“ Restitution ” means restoring to a party on 

Ae variation^ of or reversal of the decree what has been lost to him 

in execution of that decree or directly in consequence of that decree. 

Where property has been received by a decree-holder in execution of 
a decree and the decree or part thereof has been subsequently reversed 
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in appeal by the judgment-debtor, the Court shall under 
section cause restitution to be made to the judgment-debto^ ifl 
^ccessful appellant). The restitution to be made under this section 
must be such as will, as far as it is possible place the parties in tU 
posmon which they would have occupied but fo/the decree^f SeTowt' 
Court. The Court has no discretion whether or not it should I 
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application under this secti’on no 
be brought in respect of it. It must be noted that an order under 

d^e 3 

**’- The decree is suW-dy re^ers^r^of^aptar^B 

E"' 

Esa 

SpSStion of Ae"LlL?®o/"rcree 
charging the interest ot sucl t^^rT^e 

the’iar^'^srship bSesI ifi otr ” 

time to redeem the interest charged or^in the 

to purchase the same. ^ » m the case of sale being directed, 

239. Execution of decree against the fimr—moT. j 
been passed against a firm, execution may be ^nted^ Lf 
property of the partnership ; lb) Acrainst ^ any 

in his own name or who has admitted in fh appeared 

who has been adjudged to be, aZr^er 

has been individualh’ ser\’ed as a nartner ^ •+!, ^^7 person who 

to appear, ^ere I Xc 

decree to be executed against any the 

to above as being a partner in the firrn i ^ ^ person referred 

passed the decree for leave, and whl-e such liSiI^Vnr?^*^°"'!l''’'“u 
Court may grant leave and ti,a. i- i-i-f is not disputed, such. 

that the liability of such person he tri d *^i®PUfed, may order 

in which any issue in a sub mav hfi-H the banner 

liability of any person h^ h^en ^ ? determined. Where the 

mentioned here, the order made thSeon^shall havfA^^ “ 
he subject to the same conditions as to appeal or 
n decree. Except as against any propS of Se V" 

«gan«, a firm shall not release^ -ler 7ia?,l‘t 



Appeals from Original Decree lit 

partner therein, unless he has been served with a summons to appear and 
answer. 

240. Rateable Distribution of Assets.—Where assets are held by a 

Court, and more persons than one have, before the receipt of such assets, 
made application to the Court for execution of the decrees for the pay¬ 
ment of money passed against the same judgment-debtor and have not 
obtained satisfaction thereof, the assets, after deducting the costs of 
realising such assets shall be rateably distributed among all such persons. 
The object of this section is to provide a cheap and expeditious remedy 
for the execution of money decrees held against the same judgment- 
debtor by adjusting the claims of several rival decree-holders without 
the necessity for separate proceedings. The other object is to secure 
an equitable administration of the propert)' by placing all the decree- 
holders on the same footing, and making the property rateably divisible 
among them instead of allowing one to exclude all the others merely 
because he happened to he the first to attach and sell the property. A 

obtains a decree against B in Court X for Rs. 4,000, and applies to the 

Court for execution of the decree by attachment and sale of ceilaiii 
property belonging to B, and the property is thereupon attached. C then 
obtains a decree also against B in Court X for Rs. 2,000, and applies 
to the Court for execution of his decree b\ attachment and sale of the 
same property attached in execution of A’s decree. The piopeil) then 
is sold by the Court in execution of A s deciee for Rs. 3,000. C is 

entitled to share rateably in the net sale proceeds, that is to sa), A 

will be paid Rs. 2,000 and C is entitled to Rs. 1,000. It is not necessary 
to entitle C to participate in the assets that he should have given notice 
to A of the application made by him for execution of his decree. 

241. Appeals from Original Decrees.—An appeal from an original 
decree is called a first appeal. An appeal from an appellate decree is 
called a second appeal. No one has a right to appeal from a decree 
or order made against him unless the right is clearly given by statute.. 
Thus no appeal lies from a decree passed by the Court with the consent 
of the parties. Similarly no appeal lies from a decree passed by a 
Presidency or a Provincial Small Causes Court. Every appeal shall be 
preferred in the form of memorandum signed by the appellant or his 
pleader and presented to the Court of such officer as it appoints in this 
behalf. The memorandum shall he accompanied by a copy of the decree 
appealed from and of the judgment on which it is founded (unless the 
Appeal Court dispenses with it.) The grounds on which the appeal is 
based are to be set forth without any argument or narrative and they 
are to be numbered consecutively. Stay of execution : An appeal shall 
not operate as a stay of proceedings under a decree or order appealed 
from and the execution of a decree shall not be stayed only because an 
appeal has been preferred from it. Therefore an application for the 
stay of execution should be made to the Appellate Court, and such 
Court may grant the application if it is satisfied that there has been no 
unreasonable delay in making the application, and that substantial loss 
might be caused to the appellant if the execution were not stayed, and 
that the appellant has given security for the due performance of such 
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decree as may ultimately be binding upon him. Procedure on admission 
of an appeal : The appellate Court may in its discretion demand from 
the appellant security lor the costs of the appeal, or on the original 
suit or on both. Where such security is not furnished within such time 
as the Court orders, the Court shall reject the appeal. The appellate 
Court has also the power to dismiss the appeal without sending notice 
to the Court or the respondent, if after hearing the appellant or his 
pleader it thinks that there is no substance in the appeal. The Court 
may also order that the appeal be dismissed, if, on the day appointed 
for hearing the appellant does not appear when the appeal is called 
for hearing. Hearing of the appeal : On the day fixed for the hearing, 
the appellant will be heard in support of the appeal. The Court may 
then dismiss the appeal at once without calling upon the respondent for 
a reply. If this is not done, the respondent is to be heard against the 
appeal, and in such case the appellant is entitled' to a reply. 

242. Cross-appeal and Cross-objections.—^This noay be stated by an 
example. A sues B for one thousand rupees by way of damages for 
breach of a contract between A and B. The Court awards A only 
Rs. 500. Here, A’s claim is decreed in part and A may appeal from the 
decree, alleging that the decree ought to have been for the full amount 
claimed by him ; and B also may appeal from the decree alleging that 
the suit ought to have been dismissed altogether. If A appeals from 
the decree and B also appeals, B’s appeal is called a cross-appeal. But 
B may instead of filing a cross-appeal, file cross-objections, that is to say, 
not only support the decree in so far as it is in his favour, but he may 
take any objection to the decree which he could have taken by way 
of appeal in the appeal filed by A. Such cross-objections should be 
filed in the Appellate Court within one month from the date of service 
on him or his pleader of notice of the day fixed for hearing the appeal, 
or within such further time as the Appellate Court may see fit to allow. 
Such objections shall be filed in the form of a memorandum and be 
similar in form and contents as a memorandum of appeal. Where in 
any case in which any respondent has under this rule filed a memorandum 
of objections, the original appeal is withdrawn or dismissed for default, 
the objections so filed may nevertheless be heard and determined after 
auch notice to the other parties as the Court thinks fit. (O. 41, r. 22). 

243. Appeals from Appellate Decrees.—^A party aggrieved by a decree 
passed by an Appellate Court may prefer an appeal to the High Court 
to which the Appellate Court is sul>ordinate. Such an appeal is allowed 
only on any of the following grounds <s. 100), namely, (a) The decision 
being contrary to law or to some usage having Ae force of law ; 
(6) The decision having failed to determine some material issue of law 
or usage having the force of law ; (c) A substantial error or defect in 
procedure which may have produced error or defect in the decision of 
the case on the merits, as where a document which requires registration, 
but is not registered, is admitted in evidence. It may be stated that 
as a general rule a second appeal lies on a question of law, hut not a 
‘question of fact. 
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244-. Appeals to the Privy Council—An appeal lies to the Privy 
Council :—(a) From any decree or final order passed on appeal by a 
High Court or any other Court of final appellate jurisdiction ; (6) From 
any decree or final order passed by a High Court in the exercise of 
its original civil jurisdiction ; (c) From any decree or order, when the 
case is certified to be a fit one for appeal to the Privy Council ; provided 
that in each of the cases mentioned in class (a) and (6) the following 
two conditions are fulfilled, namely, (i) The amount or value of the 
subject-matter in the Court of first instance and of the subject-matter 
in dispute to the Privy Council is Rs. 10,000 or upwards, or the decree 
or final order involves some claim or question to or respecting property 
of the amount of value of Rs. 10,000 or upwards ; and (ii) Where the 
decree or final order appealed from affirms the decision of the Court 
immediately below the Court passing such decree or order, the appeal 
involves some substantial question of law. Not only the amount or 
value of the subject-matter of suit in the Court of first instance, but also 
the amount or value of the subject-matter in dispute on appeal to His 
Majesty in Council must be Rs. 10,000 or upwards. In calculating the 
amount of the subject-matter of the suit, interest or mesne profits after 
the institution of the suit cannot be taken into consideration, e.g., A sues 
B for Rs. 9,000 and obtains a decree for the amount together with interest 
from the date of the institution of the suit which amounts to Rs. 2,000. 
B cannot combine both and apply for leave to appeal to the Privy Council 
on the ground that the amount of the subject-matter is Rs. 11,000. Where 
it is not necessary that the amount or value of the subject-matter exceeds 
a paricular sum, the only condition that is necessary is that the case 
should be a fit one for appeal to the Privy Council. This is intended 
to meet those cases which cannot be measured in terms of money, though 
it may be of great public or private interest, e.g. those relating to religious 
rites or ceremonies, to caste and family rights, or of great commercial 
importance. Procedure in appeals to the Privy Council : A party desir¬ 
ing to appeal to the Privy Council should apply by petition to the Court 
whose decree is complained of. Every petition should stale the grounds 
of appeal, and pray for a certificate, in a case where an appeal lies as 
of right, that the case fulfils the two conditions mentioned above as 
regards the amount or value, and in a case where no appeal lies as of 
right, that the case is a fit one for appeal to the Privy Council for reasons 
stated in the petition. Upon receipt of such petition the Court shall 
direct notice to be served on the opposite party to show cause why the 
certificate should not be granted. The parties will then be heard on the 
notice. Where the certificate is refused, the petition will be dismissed. 
Where the certificate is granted, the applicant should, within six months 
from the date of the decree or order, or within six weeks of the date 
of the granting of the certificate, furnish security for the costs of the 
respondent, and deposit the amount required to defray the expense of 
preparing a correct copy of the record of the suit ^or transmitting it 
to the Privy Council. Where both the security has been furnished and 
the deposit made, the Court will declare the appeal admitted, give notice 
to the respondent and transmit to the Privy Council a correct copy 
of the record. As regards the execution of the decree appealed from, 
8 
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the Court may stay execution, taking proper security from the appellant, 
or it may allow the decree to be executed, taking proper security from 
the respondent. 

245. Revision : s. 115 .—On an application made to it, the High 
Court may call for the record of any case which has been decided 
by any Court subordinate to it, and in which no appeal lies thereto, 
if the subordinate Court appears :—{£) to have exercised jurisdiction 
not vested in it by law, or (u) to have failed to exercise jurisdiction 
vested in it by law ; or \iii) to have acted in the exercise of its jurisdic¬ 
tion illegally or with material irregularity ; and the High Court may 
make such order in the case as it thinks fit. The High Court has no 
power to interfere in revision under this section except in the three cases 
mentioned above. Further, in the exercise of its revisional jurisdiction 
the Court will not enter into the merits of the case ; it has only to see 
whether the requirements of the law have been duly and properly obeyed 
by the Court whose order is the subject of revision. The exercise of 
revisional jurisdiction under this section is discretionary and the High 
Court will not interfere if the result of an irregularity has been to 
promote justice. Thus where it was clearly proved that the defendant owed 
money to the plaintiff and decree is passed against the defendant, the 
High Court refused to interfere in revision on a point of jurisdiction 
as the High Court will not use its revisional powers so as to bring about 
injustice. The High Court cannot act under this section in any case in 
which an appeal lies to that Court. But if an application for revision 
is made in a case in which an appeal lies, the application may be con¬ 
verted into an appeal. Similarly, when an appeal is preferred in a 
case in which no appeal lies, the High Court may in a proper case treat 
the memorandum of appeal as an application for revision and deal with 
it on that footing. 

246. Review of Judgment— A. party aggrieved by a decree or order 
may apply for a review of judgment not only where no appeal is allowed 
from it, but also where an appeal is allowed from it, provided that no 
appeal has been preferred by him. The mere fact that some other party 
to the decree has preferred an appeal is no bar to an application for 
review of that judgment, unless tiae ground on such appeal is common 
to the applicant and the appellant. An application for a review of 
judgment may be made on any of the following grounds :—(f) Disco¬ 
very by the applicant of new and important matter which, after the 
exercise of due diligence, was not within his knowledge or could not 
be produced by him at the time when the decree was passed ; [ii) On 
account of some error apparent on the face of the record ; (wi) For 
any other sufScient reason. An application for review must be made 
within 20 days in the case of High Courts, 15 davs in the case of Pro¬ 
vincial Small Causes Courts and 90 days in other Courts calculated 
from the day of the decree. No appeal lies under the Code from an 
order rejecting an application for a review ; but an appeal lies from 
an order granting the application. 



THE LAW OF EVIDENCE 

[The object of the Law of Evidence is to avoid confusion in matters 
coming before the Courts. With that object it is laid doT\n (1) What 
facts may, and what may not, be proved in such cases ; (2) What sort 
of evidence must be given of a fact which may be proved ; and (3) By 
whom and in what manner the evidence must be produced by which any 
fact is to be proved.] 

247. The law of evidence is the ‘lex-fori’.—^Evidence is governed 
by the law of the Country in wrhich the proceedings take place and not 
by that of the country where the contract sued upon was made or the 
cause of action otherwise arose. Thus, whether a witness is competent 
or not, whether certain evidence proves a certain fact or not, is to be 
determined by the law of the country w'here the question arises, where 
the remedy is sought to be enforced and the Court sits to enforce it. The 
Indian Evidence Act applies to the whole of British India. The Native 
States are not within British India and hence the following lules do 
not apply to these places. 

248. The Indian Evidence Act is not applicable to proceedings befo're 
an arbitrator; and an award by an arbitrator shall not be set aside simply 
because the arbitrator admitted in evidence a document which is not 
permissible under the Act i^Haward v. Wilson. 4 Cal,). In that case 
the arbitrator used in evidence a letter by a party’s attorney and stated 
to be without prejudice. Communications such as these are clearly 
inadmissible in evidence on the ground of public policy, but the Calcutta 
High Court held that inasmuch as the arbitrator did not know that 
what he was doing was wrong, that could not be made a sufficient reason 
for refusing to confirm the award. Thus, in India an award of the aibi- 
trators cannot be set aside on the ground that they ha\e not acled in 
strict compliance with the rules of evidence. 

249. Primary Evidence and Secondary Evidence.—Primary evidence 
is that which affords under all possible circumstances the greatest 
certainty of the fact in question. For example, in the case of a written 
document, the instrument in original is always regarded as the primary 
or best possible evidence of its existence and contents. Similarly, if the 
execution of an instrument is to be proved, the primary evidence is the 
testimony of the subscribing witnesses if there be any. Unless it is 
shown that the production of the primary evidence is out of the party’s 
power, no other proof of that fact is in general admitted. All evidence 
falling short of this in its degree is termed as secondary evidence. 
Secondary evidence is that which is inferior to primary evidence, and 
which upon its face shows that better evidence exists. For example, a 
copy of a written instrument is secondary evidence, while the production 
of the instrument itself for the inspection of the Court is primary 
evidence. Certified copies of original documents, photographic copies 
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or copies made from and compared with the original may be given in 
evidence in the absence of the original only in the following cases :— 
fa) where the original is shown or appears to be in the possession or 
power of the person against whom the document is sought to be proved, 
or of any person out of the reach of, or not subject to the process of the 
Court, or of any person legally bound to produce it, and who does not 
produce the same after notice ; in such cases any secondary evidence of 
the contents is admissible. (6) when the existence, condition or contents 
of the original is proved to be admitted in writing by the person against 
whom it is sought to be proved ; in such cases, the written admission is 
admissible, (c) when the original has been lost or destroyed, or when 
the party offering evidence of its contents cannot, for any reason not 
arising from his own default or neglect, produce it in reasonable time ; 
in such cases any secondary evidence of the contents of the document 
is admissible. 

250. Rules regarding Oral Evidence.— (1) all facts except the 

contents of documents may be proved by oral evidence (s. 59). (21 Oral 

evidence must in all cases be direct ; that is to say,— (f) if it refers to 
a fact which could be seen, it must be the evidence of a witness who 
says he saw it ; fw) if it refers to a fact which could be heard, it must 
be the evidence of a witness who says he heard it ; {Hi) if it refers to a 
fact which could be perceived by other senses or in any other manner, 
it must be the evidence of a person who says that he perceived it in that 
sense or in that manner ; or (iu) if it refers to an opinion or to the 
grounds on which that opinion is held, it must be the evidence of the 
person who holds that opinion on those grounds : Provided that the 
opinions of experts expressed in any treatise commonly offered for sale, 
and the grounds on -which such opinions are held, may be proved by the 
production of such treatises, if the author is dead, or cannot be found, 
or has b^ome incapable of giving evidence, or cannot be called as a 
witness without an amount of delay or expense which the Court regards 
as unreasonable (s. 60). 

251. Exclusion of hearsay evidence.—The term “ hearsay ” is used 
both with reference to that which is written (documentary evidence) 
and ivith reference to that which is spoken (oral evidence). In its legal 
sense it denotes that kind of evidence which does not derive its value 
solely from the credit to be given to the witness himself, but it rests also 
in part, on the competency of some other person. Thus, if A says that 
he saw B assaulting C, it is direct evidence ; but if A says that he had 
heard D saying that he (£.e. D) saw B assaulting C, this is hearsay evi¬ 
dence. Subject to certain exceptions (which are stated below) the law 
rejects all hearsay reports of transactions, whether verbal or written given 
by persons who are not produced as witnesses. 

252. Exceptions to rule -which excludes “ hearsay —Sections 32 and 
33 of the Evidence Act contain important exceptions to the rule which 
exclude hearsay. (See the Act). 

253. Legal Presumptions.—The term presumption means a rule of 
law that Courts and Judges shall draw a particular infermce from a 
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particular fact, or from particular evidence, unless and until the truth 
of such inference is disproved. Presumptions are either presumptions 
of law or presumptions of fact. Presumptions of fact or natural pre¬ 
sumptions are inferences which are naturally and logically drawn from 
experience and observation of the course of nature, the constitution of 
human mind, the order of things in the world, etc. Presumptions of 
law are inferences and propositions established by law or statute ; they 
are either (ij absolute, akin to “Conclusive proof” of this Act or 
(ii) rebuttable, that is to say. this Court shall draw a particular inference 
unless such inference is disproved by the other party. 

Conclusive proof. —When one fact is declared by this Act to be 
conclusive proof of another, the Court shall, on proof of the one fact, 
regard the other as proved, and shall not allow evidence to be given for 
the purpose of disproving it. Thus conclusive presumptions are infer¬ 
ences which the law makes so preremptorily that it will not allow them to 
be overturned by any contrary proof however strong. This is the 
strongest of all presumptions. Ss. 41, 112 and 113 of the Evidence 
Act and s. 82 of Indian Penal Code are illustrations of 
irrebuttable presumptions, s. 41 lays down that final judgments in pro¬ 
bate, matrimonial, admirality or insolvency jurisdiction are conclusive 
in certain respects; s. 112 lays down that if a person is horn during a 
valid marriage between his mother and any man, or within 280 days 
after its dissolution, the mother remaining unmarried, then unless non- 
access is proved, it shall be a conclusive proof of his legitimacy. 

253A. Evidence on what facts is admissible in a suit or proceeding 
before the Court.—Ss. 6-16 of the Evidence Act contains what facts are 
admitted in evidence. Although these sections are worded very widely, 
many facts which would otherwise be relevant are not relevant (i.e., ad¬ 
missible) in evidence. For details see any book on the Law of Evidence, 

254. To what extent an admission by a party to a suit admissible in 
evidence.— (1) An admission is admissible and may be proved as against 
the person who makes it or his representative in interest. It cannot be 
proved by or on behalf of the person who makes it or his representative 
in interest^ except^ when it is of such a nature that, if the person making 
it were dead, it would be relevant as between third person under s. 32 ; 
or when it consists of a statement of the existence of any state of mind 
or body made at or about the time when such state of mind or body existed 
and accompanied by conduct rendering its falsehood improbable; (2) Oral 
admissions cts to the contents of a document are not admissible unless 
(i) the party proposing to prove them shows that he is entitled to give 
secondary evidence of the contents of such documents, or (it) the genuiness 
of the document produced is in question fs. 221. (3) An admission is 

not admissible in a civil case, if it is made (z') upon an express condition 
that evidence of it is not to be given, (fi) under circumstances from which 
the Court can infer that the parties had agreed that evidence of it should 
not be given (s. 23). Such admissions are called statements made 
without prejudice.” 
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255. To what extent a confession is admissible in evidence.— 

(1) A confession is not admissible in evidence if it is obtained by, 
(t) inducement, Hi) threat, or (w) promise. Such inducement, 
threat or promise must have reference to the charge ; it must 
proceed from a person of authority, and must be sufficient to give the 
accused grounds for supposing that by making it he would gain 
an advantage or avoid an evil of a temporal nature in reference to the 
proceedings against him (s. 241. But a confession made after the re¬ 
moval of the impression caused by such inducement, threat or promise is 
admissible (s. 28). f2) A confession made by an accused to a police officer 

is not admissible in evidence (s. 25). (3) A confession made by a 

person in police-custody is not admissible, unless it is made in the 
presence of a Magistrate (s. 26). But when any fact is discovered in 
consequence of information received from such person, so much of the 
information as relates to the facts discovered is admissible (s. 27). (4) A 
confession is admissible although it is made (i) under a promise of 
secrecy ; or (if) in consequence of a deception practised upon 
the accused ; or \Ui) when the accused was drunk ; or, (lu) in answer 
to questions which he need not have answered, or (u) because the accused 
was not warned that he was not bound to make it (s. 29). (5) When 

more persons than one are jointly tried for an offence, and one of them 
makes a confession against himself and some other of such persons, the 
confession may be taken into consideration against such other person 
as well as against the person making it (s. 30). 

256. Judgments of Courts of Justice when admissible in evidence.— 
ii) Judgments are said to be of two kinds,— in rent and in personam. 
The former term is commonly understood to apply to all judgments 
affecting the legal status of some person or thing ; such as, judgments 
of a matrimonial Court granting a divorce, of a probate Court granting 
a probate or an adjudication in insolvency. Such judgments are always 
admissible (s. 41). Judgments in personam are judgments not so 
affecting the status and bind only parties and privies to such parties. 
A judgment in personam binds only the parties but the existence of such 
a judgment is only a proof of its existence, date and of its legal con- 
quences against the whole world, though not of the truth of the fact on 
which it rested. Thus, if a person is being tried for a crime, and puts 
in evidence his former conviction of acquittal for the same offence, the 
existence of the former judgment is conclusive and protects him from 
being tried once again. Hi) Judgments relating to matters of a public 
nature are admissible in evidence although such judgments are not 
conclusive evidence of that which they state. {Hi) Judgments, orders 
or decrees, other than these are not admissible in evidence unless the 
existence of such judgment, order or decree is a fact in issue, or is 
relevant under some other provision of this Act (s. 43). 

Illustrations 

(.a) A and B separately sue G for a libel which reflects upon each 
of them. C in each case says that the matter alleged to be libellous is 
true, and the circumstance are such, that it is probably true in each case 
or in neither. 
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A obtains a decree against C for damages on the ground that C 
failed to make out his justification. The fact is not admissible as between 

B and C. 

(6) A prosecutes B for adultery with C, A’s wife. 

B denies that C is A’s wife, but the Court convicts B of adultery. 

Afterwards, C is prosecuted for bigamy in marrying B during A’s 
lifetime. C says that she never was A’s wife. 

The judgment against B is not admissible as against C. 

(c) A prosecutes B for stealing a cow from him. B is convicted. 

A afterwards sues C for the cow, which B had sold to him before his 
conviction. As between A and C, the judgment against B is not ad¬ 
missible. 

(dj A has obtained a decree for the possession of land against B. 
C, B’s son, murders A in consequence. 

The existence of the judgment is admissible, as showing motive for 
a crime. 

(ej A is charged with theft and with having been previously con- 
\icted of theft. The previous conviction is admissible as a fact in issue. 

(/) A is tried for the murder of B. The fact that B prosecuted A 
for libel and that A was convicted and sentenced is relevant as showing 
the motive for the fact in issue. 

257. Opinions of Third Persons when admissible in evidence.— 
^1) Opinions of experts. —^Whcn the court has to form an opinion upon 
a point of foreign law, or as to identity as to handwriting or finger im¬ 
pressions, the opinions upon that point of persons specially skilled in 
such foreign law, or handwriting experts or finger-print experts are 
admissible. Also opinions which are inconsistent with the opinion of 
experts are admissible. (2) When the Court has to form an opinion 
as to the person by whom any document was written or signed, the opinion 
of any person acquainted with the handwriting of the person by whom 
it is supposed to have been written is admissible. 

258. Character of parties when admissible in evidence.— fl) In civil 
cases, the fact that the character of any person is such as to render pro¬ 
bable or improbable any conduct imputed to him is not admissible, except 
in so far as such character appears from facts otherwise relevant, (s. 52). 
That is to say, the Court may form its own conclusions as to the 
character of the parties or of witnesses from their conduct, as exhibited 
by the relevant facts proved in the case and it is perfectly legitimate for 
the Court to draw, from the opinion which it has so formed of the charac¬ 
ter of a party or witness, the inference that he might probably enough have 
been guilty of the conduct imputed to him, or that he is not worthy of 
creit ; and no farther. But the fact that the character of any person is 
such as to affect the amount of damages which he ought to receive, is admis¬ 
sible (s. 55). Thus, in an action for defamation, evidence impeaching the 
plaintiff’s general character is relevant under this section. (2) In criminal 
proceedings the fact that the person accused is of good character is always 
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admissible (s. 531. But the fact that the acused person has a bad 
character is not admissible unless evidence has been given that he has 
a good character, or when the bad character of such person is itself a 
fact in issue. 

259. Rules as to notice to produce documents.—^When a document is 
in possession of the adverse party or of some one bound to give up 
possession thereof to him, and such party refuses to produce it, secondary 
evidence of such documents shall not be given unless the party proposing 
to give such evidence has previously given to the party in whose posses¬ 
sion or power that document is, or to his attorney or pleader, such notice 
to produce it as is prescribed by law ; Provided that such notice shall not 
he required in any of the following cases :—(1) when the document to 
be proved is itself a notice ; (2 I when from the nature of the case, the 
ad\ erse party must know that he will be required to produce it ; (3) when 
it appears or is pro\ed that the adverse party has obtained possession 
of the original by fraud or force ; (4) when the adverse party or his 
agent has the original in Court ; (51 when the adveise party or his 
agent has admitted the loss of the document. 

260. ' Of proof rgarding the genuineness of the document.— (1) Signa^ 

ture and handwriting. —If a document is alleged to have been written 
by any person, the signature or handwriting of so much of the document 
as is alleged to be in that person’s handwriting must be proved to be in 
his handwriting fs. 67). Handwriting can he pioved in the following 
ways : —(i) by the evidence of the writer himself ; (if) by the opinions 
of experts who can compare handwritings (s. 46) : or by the evidence of 
persons who are acquainted with the handwriting of the person by whom 
the writing in question is supposed to have been written and signed 
(s. 49 j : or (ivi by the Court comparing the writing or signature in 
question with any others proved to the satisfaction of the Court to be 
genuine (s. 73) ; or iv) the Court may direct any person present to 
WTite any words or figures to enable it to compare them with any words 
or figures alleged to have been written by him. (2) Documents requiring 
attestation : documents required by law to be attested are used in evidence 
as follows : fa) One attesting witness at least must be called for proving 
its execution, if such witness is alive, or subject to the process of the 
Court and capable of giving evidence fs. 68). But if the document is 
registered, and is not a will, it is not necessary to call an attesting witness, 
unless its execution is denied by the person who has executed it. (6) If 
such witness cannot be found, or if the document is executed in the 
United Kingdom, it must be proved that (£) the attestation of one attest¬ 
ing witness at least is in his handwriting, and that (if) the signature of 
the persons executing the document is in the handwriting of that person 
fs. 69). (c) The admission of a party to an attested document of its 

execution by himself is sufficient proof of its execution as against him 
(s. 70). (d) An attested document, not required by law to be attested 

may be proved as if it was unattested (s. 72.) 

261. Exclusion of oral evidence by documentary evidence.—^When the 
tenm of a contract, grant, or other disposition of property, have been 
reduced to die form of a document, or any matter which is required by 
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law to be in the form of a document (1) no evidence shall be given 
of the terms of such contract, grant, or disposition of such property or 
of such matter except by the production of the document itself, or secon¬ 
dary evidence of its contents in cases in which secondary evi¬ 
dence would be permissible under the Act (s. 91). (2) no evidence 
of any oral agreement or statement shall be admitted as between 
the parties to any such instrument or their representatives in interest for 
the purpose of contradicting, varying, adding to or substracting from its 
terms. To rule (2) there are six exceptions. Oral evidence for the 
the purpose of varying or contradicting from the terms of a document is 
admissible only in the following cases : (i) Any fact which would 

invalidate any document, or which would entitle any person to any decree 
or order relating therto, may be proved ; e. g., fraud, intimidation, 
illegality, failure of consideration, mistake in fact or in law. (li) Any 
separate oral agreement as to any matter on which the document is 
silent, and which is not inconsistent with its terms, may be proved, 
(iw) Any separate oral agreement constituting a condition precedent to 
the attaching of any obligation under the document may be proved, 
(iu) Any subsequent oral agreement to rescind or modify any such 
contract, grant or disposition of property may be proved except where 
such contract or grant is required to be in writing or is registered. (v I Any 
usage or custom by which incidents not expressly mentioned in any 
contract are usually annexed to such contracts, may be proved, if they 
are not inconsistent with its terms, (vf) Any fact which shows in what 
manner the language of the document is related to existing facts may 
be proved fs. 92). When any witness is about to give evidence as to a 
contract, grant or other disposition of property, he may be asked whether 
it was not in writing, and if he says that it was, the adverse party may 
object to such evidence being given until it is produced, or facts have 
been proved which entitled the parly who called the witness to give 
secondary evidence of it (s. 141). Again, when a party refuses to 
produce a document which he has had notice to produce, he cannot 
afterwards use the document in evidence without the consent of the other 
party or the order of the Court fs. 164). Illustration : A sues B on an 
agreement and gives B notice to produce it. At the trial A calls for 
the document and B refuses to produce it. A gives secondary evidence of 
its contents. B produces the document itself to contradict the secondary 
evidence given by A, or in order to show that the agreement is not stamped. 
He cannot do so. 

262. Rules regarding the construction of documents.—(1) When the 
language used in a document is, on its face ambiguous or defective, 
evidence may not be given of facts which would show its meaning or 
supply its defects fs. 93). Illustrations. —(f) A agrees in writing to sell 
a horse for Rs. 1,000 or Rs. 1,500. Evidence cannot be given to show 
which price was to be given ; ffi) A deed contains blanks. Evidence 
cannot be given of facts which would show how they were meant to be 
filled. f2) When the language used in a document is plain itself, 
and when it applies accurately to existing facts, evidence may not be 
given to show that it was not meant to apply to such facts fs. 94). 
Illustration .—A sells to B, by deed, “ my estate at Rampur containing 
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100 bighas*\ A has an estate at Rampur containing 100 bighas. Evidence 
may not be given of the fact that the estate meant to be sold was one 
situated at a different place and of a different size. 

263. Rules regarding Burden of Proof.—Whoever desires the Court 
to give judgment as to any legal right or liability dependent on the 
existence of facts which he asserts, must prove that those facts exist. When 
a person is bound to prove the existence of any fact, it is said that the 
burden of proof lies on that person. The following rules have been 
made in the Evidence Act regarding burden of pj oof : (1) The burden 
of proof lies on that person who would fail if no evidence were given on 
either side (s. 102). 

Illustration : A sues B for money due on a bond. The execution of the 
bond is admitted, but B says that it was obtained by fraud, which A denies. 
If no evidence is given on either side, A would succeed as the bond 
is not disputed and the fraud is not proved. Therefore the burden of 
proof is on B. 

(21 The burden of proof as to any fact lies on that person who wishes 
the Court to believe in its existence, unless it is provided by any law that 
the proof of that fact shall lie on any particular person (s. 103). Illus¬ 
tration. —^A prosecutes B for theft, and wishes the Court to believe that 
B admitted the theft to C ; A must prove the admission. 

B wishes the Court to believe that, at the time in question he was 
elsewhere. He must prove it. 

(3) The burden of proving any fact necessary to be proved in order 
to enable any person to give evidence of any other fact is on the person 
who wishes to give such evidence fs. 104). Ulus. —A wishes to prove a 
dying declaration by B ; A must prove B’s death, (if) A wishes to 
pro\e, by secondary evidence the contents of a lost document : A must 
prove that the document has been lost. 

^4) When a person is accused of any offence, the burden of proving 
the existence of circumstances bringing the case within any of the General 
Exceptions in the Indian Penal Code is upon him, and the Court shall 
presume the absence of such circumstances fs. 105). Illustrations. — 
f i t A, accused of murder, alleges that, by reason of unsoimdness of mind, 
he did not know the nature of thef act ; the burden of proof is on A. 
( ii ) A, accused of murder alleges that, by grave and sudden provocation 
he was deprived of the power of self-control ; the burden of proof is 
on A. 

(d) When any' fact is especially within the knowledge of any person, 
the burden of proving that fact is upon him (Ss. 106). Illustration .—^A 
is charged with travelling without a ticket ; the burden of proving that 
he had a ticket is upon him. 

(6) When the question is whether a man is alive dead, and it is 
showm that he was alive within thirty years^ the burden of proving that 
he is dead is on the person who a ffirms it (s. 107). 

(7) When the question is whether a person is alive or dead, and 
it has been proved that he has not been heard of for seven years^ by those 
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who would have naturally heard of him if he had been alive, is shifted 
to the person who afl&rms it (s. 108). 

(8) When the question is whether persons are partners, land-lord 
and tenant, or principal and agent, and it has been shown that they 
have been acting as such, the burden of proving that they have ceased to 
have such a relationship, is on the person who affirms it (s. 109). 

(9) When the question is whether any person is owner of any thing 
of which he is shown to be in possession, the burden of proving that he 
is not the owner is on the person who affirms that he is not the owner 
(s-110). 

(10) Where there is a question as to the good faith of a transaction 
between the parties, one of whom stands to the other in a position of 
active confidence, the burden of proving the good faith of the transaction 
is on the party in active confidence (s. 111). Illustrations .— ia) The 
good faith of a sale by a client to an attorney is in question in a suit 
brought by the client. The burden of proving good faith of the transac¬ 
tion is on the attorney, (ii) The good faith of a sale by a son just come 
of age to a father is in question in a suit brought by the son. The burden 
of proving the good faith of the transaction is on the father. 

264. The law of estoppel.—^When one person has, by his declaration, 
act or omission, intentionally caused or permitted another person to 
believe a thing to be true and to act upon such belief, neither he nor his 
representative shall be allowed, in any suit or proceeding between himself 
and such person or his representatives, to deny the truth of that thing 
(s. 115). Illustration. —A intentionally and falsely leads B to believe 
that certain land belongs to A, and thereby induces B to buy and pay 
for it. The land afterwards becomes the property of A, and A seeks to 
set aside the sale on the ground that, at the time of the sale, he had no 
title. He must not be allowed to prove his want of title. Estoppel is 
a rule of evidence which precludes a person from denying the truth 
of some statement previously made by himself. Estoppel does 
not require fraudulent intention. —It is not essential that the person making 
the representation which induces another to act must be influenced by a 
fraudulent intention. The principle on which the law of estoppel rests 
is that, it would be most inequitable and unjust to him that another has 
induced him to act as otherwise he would not have done, by a represen¬ 
tation made, and there may be circumsteinces under which, a representation 
is made without fraud and negligence which may constitute an estoppel. 
No estoppel against a statute. —The principle of estoppel cannot be 
invoked to defeat the plain provisions of a statute, because the duty of a 
Court is to give effect to a statute in spite of the conduct of the parties. 
The plaintiff and the defendant exchanged adjacent plots of land each 
worth more than a hundred rupees by means of an unregistered deed, 
both believing that they had effected a valid transfer. Possession 
was taken by each party and the defendant began to erect a very costly 
b uil di ng in the land he had acquired in exchange. After the completion 
of the building the plaintiff sued the defendant for recovery of his plot 
after removal of the defendant’s building on it. The defendant pleaded 
that the plaintiff was estopped by his conduct from recovering the plot. 
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It was held that the plaintiflF was not estopped and that he was entitled 
to recover his plot owing to the absence of a registered deed of exchange 
as required by ss- 54 and 118 of the Transfer of Property Act {Ramanathan 
V. Ranganathan 40 Mad.) Estoppel by silence .—^Wherever there is a 
duty o%ving by one person towards another to speak or act, which he 
has failed to perform, and the other party has been led by such silence 
to alter his position, such silence would operate as estoppel against the 
former. But where there is no duty to speak no estoppel can arise. 
Thus, where one of the three brothers sold ancestral property and the 
other brothers, with the knowledge of the sale kept quiet while the purchaser 
was spending moneys in building on the land, held that the plaintiff’s 
long silence coupled with the fact that they knew all along of the building 
operations and abstained from asserting their own rights, showed that 
they acquiesced in the sale and they were consequently estopped from 
asserting their own rights in a suit. 

The Evidence Act especially provides for the following estoppels .— 
Ss. 116. 117 : fl) A tenant of immovable property or any person claim¬ 
ing through such tenant, cannot, during the continuance of the tenanc), 
deny that the land-lord had, at the beginning of the tenancy, a title to 
such property (s. 116). (2) A person who came upon the immovable 

property of another by the licence of the person in possession thereof, 
cannot deny that the person in possession had a title at the time when 
such license was given [ibid). (3) An acceptor of a bill of exchange 
cannot deny that the drawer had authority to draw or endorse it (s. 117). 
But the acceptor of a bill of exchange may deny that the bill was reallv 
drawn by the person by whom it purports to have been drawn. (4) A bailee 
or licensee cannot deny that his bailor had, when the bailment or license 
commenced, authority to make such bailment or grant such license 
(s. 117). But if a bailee delivers the goods bailed to a person other than 
the bailor, he may prove that such person had a right to them as against 
the bailor if he is sued by the bailor. 

265. Persons^ who, under the Act are competent witnesses .— (1) All 
persons shall be competent to testify unless the Court considers that they 
are prevented from understanding the questions put to them, or from giving 
rational answers to those questions, by tender years, extreme old age, 
disea^se, whether of body or of mind, or any other cause of the same kind. 
A lunatic is not incompetent to testify, unless he is prevented by his 
lunacy from understanding the answers put to him and giving rational 
answers to them (s. 118). (2) A witness who is unable to speak may 

give his evidence in any other manner in w’hich he can make it intelligible 
as by writing or by signs ; but such writing must be written and the 
signs made in open Court. Evidence so given shall he deemed to he 
oral evidence. 13) In all civil proceedings, the husband or wife of any 
party to the suit, shall be competent witnesses. In criminal proceedings 
against any person, the husband or wife of such person, respectively, shall 
be a competent witness (s. 120). . (4) In civil suits, a wife is competent 
to give evidence for or against her husband, or for any person tried jointly 
with her husband. In criminal proceedings against any person [i.e., where 
the person is in the position of an accused), the husband or wife of such 
person, respectively, shall be a competent witness. 
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266. Of Privileged comimmications.—Certain witnesses caimot be 

compelled to disclose certain facts. The law excludes this on the ground 
of public policy (ss. 121-126):—(1) Judge and Magistrate. —Judge 
or Magistrate cannot, except on the special order of some Court to which 
he is subordinate, be compelled to answer any question (f) as to his own 
conduct, or (ii) as to anything which came to his knowledge as such 
Judge or Magistrate. He may be examined as to matters which occurred 
in his presence while he was so acting (s. 121). (2) Communications 

during marriage. —A person cannot be compelled to disclose any com¬ 
munication made to him or her during marriage by any person to whom 
he or she has been married. He will not be permitted to disclose any 
such communication unless the person who made it or his representative 
consents and also except, {i) in suits between married persons inter se, 
or (ii) in suits in which one married person is prosecuted for a crime 
against the other (s. 122). (3) Affairs of State.—No person can give evi¬ 
dence from unpublished ofiicial records relating to any affairs 
of State, except with the permission of the head of the de¬ 
partment concerned (s. 123). (4) Official Communications. No 

public officer can be compelled to disclose communications made in 
official confidence, if public interest would suffer by the 
disclosure (s. 124). (5) Information as to crime. —A Magistrate, police- 

officer on revenue official cannot be compelled to say from where he got 
any information as to the commission of an offence (s. 125). (6) Pro¬ 

fessional communications. —A barrister, attorney or pleader cannot^ be 
compelled to disclose, without the client’s consent, (i) any communica¬ 
tions made to him in the course of and for the purpose of the employment; 
(if) the contents and condition of any document with which he became 
acquainted with in the course of and for the purpose of his employment ; 
or {iil ) any advice given by him to his client. Provided, such piotection 
from disclosure does not extend to, (a) any communication made in 
furtherance of any illegal purpose ; or (ii) any fact observed by a 
barrister, attorney or pleader, in the course of his employment, showing 
that a crime or fraud has been committed, since the commencement 
of his employment (s. 126). The principle of non-disclosure of pro¬ 
fessional communications extends to the clerks and servants of such 
barristers etc., (s. 127). (7) A person who is not a party to the suit 

cannot be compelled to produce, his title deeds or any document (in 
virtue of which he holds any property as mortgagee or pledgee) which 
might tend to criminate him unless he had agreed in writing to produce 
them (s. 130) ; or documents in his possession which any other person 
would be entitled to refuse to produce if they were in his possession 
{s. 131). 

267. Order regarding the production of witnesses.—s. 135 of the 
Evidence Act lays down that the Civil and the Criminal Procedure Code 
should be the guide as regards the order of production of witnesses. In 
the absence of any such provision in those Codes, it shouldi be left to the 
discretion of the Court. As a general rule, the party on whom the burden 
of proof rests should begin. Sections 101-104 of the Act deal with the 
burden of proof. S. 102 of the Act provides that the burden of proof 
lies on that party who would fail if no evidence is at all given on either 
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side. So, ordinarily the plaintiff has the right to begin. But where the 
defendant denies his liability on a point of law such as limitation or on 
any other preliminary point, then he has the first right to begin. The 
party on whom the burden of proof lies calls his witness and examines 
him in support of it. This is called examination-in-chief (s. 137). The 
opposite party then examines the witness ; this is called cross-examination. 
At the close of the examination, the witness is re-examined by the party 
who called him for the purpose of giving explanation that may be 
requisite as to any answers made by him in cross-examination. The 
examination and cross-examination must relate to relevant facts, but the 
cross-examination need not be confined to the facts to which the witness 
testified in his examina'tion in chief. The re-examination shall be 
directed to the explanation of matters referred to in cross-examination ; 
and, if a new matter is by permission of the Court introduced in re-ex¬ 
amination, the adverse party may further cross-examine upon that matter. 

268. Rules regarding Cross-examination.—When a witness has been 
examined in chief, the other party has a right to cross-examine him. In 
cross-examination too, the facts inquired into must be relevant. Whilst 
a "Kitness is being cross-examined, (f) he may be asked as to previous 
statements made by him in writing or reduced into writing, and relevant 
to the matters in question, without such writing being shown to him or 
being proved ; but if it is intended to contract him by the writing, his 
attention must (before the writing can be proved) be called to those parts 
of it which are to be used for the purpose of contradicting him (s. 145). 
A witness may be cross-examined not only as to the relevant facts, but 
also as to all facts which reasonably, tend to affect the credibility of his 
testimony, that is to say (f) to test his veracity, [ii] to discover who he 
is, and what is his position in life, or to shake his credit by injuring 
his character, although the answer to such questions might tend to crimi¬ 
nate him, or expose him to a penalty or forfeiture (s. 156). Impeaching 
the credit of a witness. — (s. 155). The credit of a wtiness may be im¬ 
peached in the following ways by the adverse party, or. with the consent 
of the Court, by the party who calls him :—(1) by the evidence of persons 
who testify that they, from their knowledge of the witness, believe him 
to be unworthy of credit ; (2) by proof that the witness has been bribed, 
or has accepted the offer of a bribe, or has received any other corrupt 
inducement to give his evidence ; (3) by proof of former statements 
inconsistent with any part of his evidence which is liable to be contradicted; 
t4j when a man is prosecuted for rape or an attempt to ravish, it may 
be shown that the prosecutrix was of generally immoral character. He 
shall not be excused from answ^ering such questions simply because they 
tend to criminate him, but replies to questions which he is compelled to 
answer shall not subject him to an arrest, or imprisonment (s. 132) ; 
nor be proved against him in a criminal trial except a prosecution for 
giving false evidence {ibid), hi either shall evidence be given to contradict 
him except in the following two cases ; but if he answers falsely, he may 
afterivards be charged for giving false evidence (s. 153). Exceptions .— 
(zj If a witness is asked whether he has previously been convicted of 
any crime and denies it, evidence may be given of his previous conviction; 
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(ii) If a witness is asked any question tending to impeach his impartiality 
and answers it by denying the facts suggested, he may be contradicted. 

Illustrations. 

{a) A claim against an underwriter is resisted on the ground of 
fraud. The claimant is asked whether, in a former transaction, he had 
not niade a fraudulent claim. He denies it. Evidence is offered to show 
that he did make such a claim. The evidence is inadmissible. 

(6) A witness is asked whether he was not dismissed from a situation 
for dishonesty. He denies it. Evidence is offered to show that he was 
dismissed for dishonesty. The evidence is not admissible. 

(c) A affirms that on a certain day he saw B at Lahore. A is asked 
whether he himself was not on that day at Calcutta. He denies it.^ Evi¬ 
dence is offered to show that A was on that day at Calcutta, The evidence- 
is admissible, not as contradicting A on a fact which affects his credit, 
but as contradicting the alleged fact that B was seen on the day in ques¬ 
tion in Lahore. 

In each of these above cases the witness might, if his denial was 
false, be charged with giving false evidence. 

(d) A is asked whether his family has not had a blood feud with 
the family of B against whom he gives evidence. He denies it. He inay 
be contradicted on the ground that the question tends to impeach ms 
impartiality. 

But, if any question is asked which is not relevant to the suit or 
proceeding, except in so far as it affects the credit of the witness by 
injuring his character, the Court shall decide whether or not the witness 
shall be compelled to answer it, and may, if it thinks first warn the witness 
that he is not obliged to answer it. The Court shall forbid any question 
which appears to it to be intended to insult or annoy, or which though 
proper in itself, appears to the Court needlessly offensive in form. In 
such cases the witness can ask for the Court’s protection. 

269. Of Leading Questions.—Any question suggesting the answer 
which the person putting it wishes or expects to receive is called a leading 
question, (s. 141). Leading questions may be asked in cross-examination 
(s. 143). Leading questions must not, if objected to by the adverse party, 
be asked in an examination in chief or in a re-examination except with 
the permission of the Court. A Court shall permit leading questions as 
to matters which are introductory or undisputed, or which have, in its 
opinion, been already sufficiently proved, (s. 142). Such questions may 
be asked to one’s own witness when he turns hostile, with the permission 
of the Court, (s, 154). 

270. Hostile witness.—Ordinarily a person calling a witness can 
put hiTn certain kinds of questions only, and has to make him give out his 
spontaneous narrative. He cannot put him leading questions, nor can 
he exercise the other privileges of cross-examination ; but, under certain 
circumstances, i.e., when a witness becomes hostile or is suspected to have 
been won over by the opposite party, the person calling him is permitted by 
the Court in its discretion to put questions which might be put to him in 



128 


The Law of Limitation 


cross-examination by the adverse party, (s. 154). He may be asked 
leading questions or questions as to his previous statements in writing. 

271. Refreshing the memory of a witness.—To secure the full benefit 
of the witness’ memory as to the whole of the facts concerning a particular 
point, the law provides that the witness should be allowed to assist his 
memory by looking at documents containing an account of those facts. 
This is known as refreshing the memory of witness and it is provided 
for in ss. 159-161 of the Evidence Act. Any writing referred to under 
the provisions of these sections must be produced and shown to the adverse 
part}* if he requires it ; such party may, if he pleases cross-examine the 
witness thereupon (s. 161J. 

272. Effect of the improper admission or rejection of evidence.— 
shall not be ground of itself for a new trial or reversal of any decision 
in any case, if it shall appear to the Court before which it is raised that, 
independently of the evidence objected to and admitted, there was suffi¬ 
cient evidence to justify the decision, or that, if the rejected evidence had 
been received, it ought not to have varied the decision (s. 167). Thus 
where an appeal is grounded on the improper exclusion or admission 
of evidence, the appellant must be prepared to show, not only that there 
has been an improper admission or rejection of evidence, but a miscarriage 
of justice has thereby been caused. 


THE LAW OF LIMITATION 

“ The law of limitation is that part of the law which prescribes a limit 
of time after which a suit or other proceeding cannot be maintained in 
any Court of Justice.” 

273. The plea of limitation need not be specifically pleaded by the 
defendant—s. 3 of the Act is imperative, and says, subject to the provisions 
contained in Ss. 4-25, every suit instituted, after the period of limitation, 
shall be dismissed, although limitation has not been set up as a defence. 
On the other hand, the plaintiff must, when his claim is prima facie barred, 
show in his plaint the grounds upon which he claims exemption under 
any of the relevant sections of the Limitation Act. Otherwise the plaint 
‘'shall ” be rejected. The plea of linutation may be raised at any time, 
in an appeal, a second appeal, and it has even been allowed to be taken 
up in the Privy Council although it had been abandoned in the Courts 
below. But where it has been raised at a late stage of the proceedings 
the Court will not allow it if it involves a further inquiry into questions 
of fact and taking further evidence for its decision. 

274. Rules for determining which of several periods of Limitation 
is applicable.—The following rules will be found useful as regards the 
application of the periods of limitation which are to be found in the 
different Articles in the Schedule attached to the Limitation Act :— 
(1) Where a case falls under two (or more) Articles in the schedule. 
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one more general^ and the other more specific, then the specific Article 
must he applied : (2) Where two or more articles are equally applicable 
to a case, and neither can be said to be more specific than the other, 
the Article which provides for the larger period of time must be applied. 
For example, in a case where a person has by mistake paid his landlord 
a sum of money in excess of the sum demandable for cess, the plaintiff 
has two alternate remedies : fl) for “money had and received” under 
Article 62, within three years from the date the excess amount was paid ; 
or (2) for the recovery of the balance on the ground of mistake under 
Article 96 within a period of three years from the daie the mistake becomes 
known to the plaintiff. Since Art. 96 provides for the longer period, it 
wll be the one applicable to the case. (3) It is the frame of the suit 
by the plaintiff which determines which of the two or more articles 
possibly applicable should be applied to the case. In other words, a 
suit may be so framed that it falls under one article, although in substance 
it may fail under a different article ; and in that event, it is the former 
Article that will apply to the given case ; (4) To determine which 

Article is applicable in a suit in which several reliefs are claimed, con¬ 
sideration must be given to the principal relief sought. If this is not time- 
barred, the suit should be allowed, though the subsidiary or secondary 
reliefs are time barred and cannot be granted. 

275. Provisions of the Indian Limitation Act which have the effect 
of extending the period of limitation prescribed therefor.— (a) In computing 
the period of limitation for any suit, appeal or application, the day 
from which such period is to be reckoned fs to be excluded (s. 12). 
(6) for leave to appeal and an application for a review of judgment, 
the day on which the judgment complained of was pronounced and the 
time requisite for obtaining a copy of the judgment shall be excluded 
<s. 12). (c) Where the period of limitation prescribed for any suit, 
appeal or application expires on a day when the Court is closed, the 
suit, appeal or application may be made or preferred on the day when 
the Court re-opens (s. 4). (d) Any appeal or application for a review 

of judgment may be admitted after the period of limitation prescribed 
thereof, when the appellant satisfies the Court that he had sufficient cause 
for not preferring the appeal or make the application within such period. 
Explanation. —The fact that the appellant was misled by an order of the 
court or was given wrong advice by an advocate, is a sufficient cause within 
the meaning of this section for extending the period of limitation (s. 5). 
(e) Where a person having a right to institute a suit or make an applica¬ 
tion has been kept from the knowledge of such right by means of fraud, 
the period shall commence from the time when the fraud became first 
known to the person injuriously affected thereby fs. 18). (/) In computing 
the period of limitation prescribed for any suit, the time during which the 
defendant has been out of British India shall be excluded fs. 13), and also 
the time during which the plaintiff has been prosecuting with due dili¬ 
gence in good faith in a Court without jurisdiction on the same subject- 
matter (s. 14). (g) If any suit or execution of a decree has been stayed 

by injunction or order, the time of the continuance of the injunction or 
order, the day on which it was made and the days on which withdrawn shall 
be excluded (s. 15). {h) Where the law requires a notice of a suit to 

9 
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be given before the institution of the suit, the period of such notice shall 
be deducted in computing the period of limitation for such suit Is. IS 

). (,i) Where a right to institute a suit accrues for the first time 

after the death of a person, who, if living would have heen entitled^ to 
sue in respect of it, then the period of limitation is suspended till the 
timp. when a legal representative capable of instituting the suit is appointed 
(s. 17). [Three things may be noted with regard to the application of 
s. 17 : (o) the section deals with the effect of death before the accrual 
of a right to institute a suit or make an application, but if a person dies 
after the accrual and before the institution of a suit, time commences to run 
at once, and the running of time is not suspended during the appointment 
of a legal representative ", fb) the section deals with the effect of 
death before a right to institute a suit or make an application accrues 
and does not apply where a right to prefer an appeal accrues ; (e) the 
section does not apply to pre-emption suits and suits for possession of 
immovable property and for an hereditary office.] 

276. Extension of the period of limitation when the person is under a 
legal disability at the time when the right to sue accrues.— (a) Where a 
person entitled to institute a suit or make an application for the execution 
of a decree is. at the moment when limitation should ordinarily be 
reckoned, a minor or insane or an idiot, he may institute a suit or make 
the application within the same period after the disability has ceased 
(s. 6). (6) If such a person is affected by concurrent or successive 

disabilities, limitation commences when all such disabilities have ceased, 
(c) If the disability continues upto the death of such a person, limitation 
commences against his legal representative from the moment of his death 
(imless his legal representative is also under the same disability—^in 
which case all the above rules will apply in his case too) (s. 6).(d) Where 
one of several persons jointly entitled to institute a suit or make an 
application for the execution of a decree is under any such disability, 
and a discharge can be given without the concurience of such person, 
time will run against them all ; but, where no such discharge can be 
given, time will not run against them until one of them becomes capable 
of giving such discharge without the concurrence of the others, or until 
the disability has ceased (s. 7). 

The above privileges are given to a person onder legal disability 
or to his legal representatives. Four things must, be noticed in this 
connection li) The above privileges apply only to suits and applications 
for the execution of a decree, but not to any’ other applications, nor to 
appeals, (m) These privileges can be taken advantage of only where a 
person is under disability when the right to sue accrues, but if a disability 
supervenes subsequent to the accrual, the benefit of these sections cannot 
be availed of (s. 9). (Hi) These provisions apply only where the plaintiff 
(or the person entitled to sue) is under a disability and under no circum¬ 
stances where the defendant is tmder such a disability ; and (ii;) The per¬ 
son under a legal disability must sue, (a) in respect of any suit for which 
the period prescribed by Ae Act is two years or less : within the period 
so prescribed after the cessation of the disability ; and, (6) in respect 
of any suit or application for the execution of a decree, for which the 
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period prescribed by the Act is three years or more : either within 
the period so prescribed to be reckoned from the cessation of the disability 
or within three years from the cessation of the disability whichever is 
the longer period (s. 8). Illustration : (1) where the period of limitation 
is two years or less : A assaults B on the 1st January 1943 which causes 
temporary insanity to B. Ordinarily a suit for compensation for assault 
must be instituted within one year from, the dav the injury is committed 
(art. 22) i.e., before the 1st January 1944, B is however, insane and 
regains sanity after three years, on the 1st January 1946. Limitation 
commences to run against him from the 1st Jan. 1946, and he must file 
the suit any time within one year from this period of time. Illustration : 
(2J [case where the period is three years or more] : A right to sue for 
a legacy accrues to A, who is then a minor, in 1930. If A had not been 
a minor, the suit would be barred after 12 years i.e., in 1943, But, 
(i\ If A attains majority in 1945, limitation will commence to run from 
1945, although in ordinary' cases time would have run out b\ then ; and 
A is entitled to get at least three years after the cessation of his minority 
and may sue before the endi of 1948. (fi) A attains majorit’^ in 1941 ; 
ordinarily only one year within which to file the suit would have been left; 
but according to this rule, he would get three years after the cessation of 
the minority ; and he may therefore sue any time before the end of 1944, 
(»i) Suppose A attains majority in 1936. In ordinary cases, A would 
still have had six years before he could sue. A must therefore sue within 
the ordinary period, i.e. before the suit becomes barred after 1942. 

277. Extension of the period of limitation on account of an acknow¬ 
ledgment in writing or on account of a part payment-—(i) Where the period 
of limitation for a suit or application in respect of some property or right 
has commenced to run, hut not has fully run out, if the party against whom 
such right or property is claimed makes an acknowledgment of liability 
in writing signed by him, then a fresh period of limitation commences 
from the date on which the acknowledgment was signed. The period 
which had run out till then is treated as cancelled out (s. 19). {ii) Where 
time for a suit or an application in respect of a debt has commenced to 
run, but has not completely run out, if interest on the debt, or part 
of the principal of the debt, has been paid by the debtor or by his agent 
duly authorised to make such payment, and the fact of the wiiting appears 
in the handwriting or is signed by the person making the payment, then 
a fresh period of limitation commences from the date of the payment 
(s. 20). 

The following points may be noted with reference to the effect of 
an acknowledgment or payment in extending the period of limitation : 
{i) The acknowledgment and payment must have been made 
before the period of limitation has actually run out. An ac¬ 
knowledgment or payment made afterwards will not extend 
the period of limitation ; {ii) The acknowledgment must be in writing 
or the payment must be evidenced in writing. The writing must have 
been signed by the party against whom the right can be claimed either 
personally or through an agent duly authorised to do so ; {Hi) In the 
case of an acknowledgment it is not necessary that it should have been 
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made to the creditor or the person entitled to the property ; it may be 
made to any person, e\ en to one who has no connection with the creditor : 
{iv) Lastly, the acknowledgment must be an acknowledgment of liahilit') ; 
that is, it must tantamount to an admission of a subsisiting liability. It 
is not necessary that the acknowledgment must also contain or import a 
promise to pa). Even a refusal to pay coupled with an acknowledgment 
of liability will be sufficient to extend the period of limitation ; but a 
statement hy the debtor that there is no liability does not amount to an 
acknowledgment. 

278. Suits against trustees and their representatives.—Notwithstanding 
anything contained in this Act, no suit against a person in whom propert) 
has become vested in trust for any specific purpose, or against his legal 
representathes or assigns (not being assigns foi valuable consideration), 
for the purpose of following in his or their hands such property, oi the 
proceeds thereof, or for an account of such propert) shall be barred b^ 
any length of time is. 10). For the purposes of this section any propert) 
comprised in a Hindu, Mahommedan or Buddhist religious or chaiitable 
endowment shall be deemed to be property vested in trust lor a specific 
purpose. 

279. Acquisition of possession by prescription.— f a ) Where the access 
and the use of light or air to and for any building have been peaceably 
enjoyed as an easement, and as of right, without interruption, and for 
twenty years ; or (b!) where any way or watercourse, or the use oi any 
water or any other easement (whether affirmative or negative) has been 
peaceably and openly enjoyed by any person claimifig title thereto as an 
easement and as of right, without interruption and for twenty years : The 
right to such access and use of light or air, watercourse or other ease¬ 
ment shall be absolute and indefeasible (s. 26). Each of the said period 
of twenty years shall be taken to be a period ending within two years 
next before the institution of the suit w'herein the claim to which such 
period! relates is contested (s. 26). Five things must be noticed in con¬ 
nection with the acquisition of easements by prescription ; (t) The enjoy¬ 
ment must be for a continuous period of twenty years ; {ii) the enjoy¬ 
ment must have continued down to wnthin two years of the date of a suit 
in which the right is contested. That is to say, where a person is in the 
continuous enjoyment of an easement for more than 20 years, and an 
obstruction is thereafter made, he must bring a suit to establish his right, 
within a period of limitation of two years from the date of such obstruc¬ 
tion ; otherwise his right will be defeated ; (Hi) the third point regarding 
the duration of time is that where the property over which the right is 
claimed belongs to the Crown, the period shall be sixty instead of twenty 
(s. 26 (2l ) ; yiv\ If, during the period of twenty years, the easement 
or right was held over by a limited owner having only a life-interest 
or an interest exceeding three years in it e.g., a Hindu widow, and owing 
to tihe inaction or want of diligence on the part of such limited owner, 
other persons have come to enjoy rights in or upon the property, the 
continuance of such limited interest shall be excluded in die period of 
twenty years prescribed by s. 26, provided that the reversioner resists the 
claim to the easement within three years of his getting into the reversion 
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(s. 27) ; and (v) at the determination of the period hereby limited to 
anv person for instituting a suit for possession of any property, his right 
to such propert}' shall be extinguished (s. 28). 

280. Schedule attached to the Limitation Act.—Below we give some 
of the important Articles in the Schedule attached to the Limitation Act 
which prescribe the particular period of limitation and also the time from 
which such period begins to run. 

FIRST DIVISION : SUITS 


Art. 

Description of Suit. 

Period of 
limitation. 

Time from which 
period begins to run. 

3 

To recover possession 
of immoveable property 
under s. p of the Specific 
Relief Act; 

Six months 

W h e 11 dispossession 
occuis. 

S 

For summary suits un¬ 
der 0.37 of the Civil Pro¬ 
cedure Code ; 

One year 

When the debt be¬ 
comes payable. 

7 

For the wages of a 
household servant, artis- 
san or labourer; 

>1 

When the wages ac¬ 
crue due. 

8 

For the price of food 
or drink sold by the 
keeper of an hotel, tavern 
or lodging house; 

9f 

When the food or drink 
is delivered. 

9 

For the price of lodg¬ 
ing; 

79 

When the price be¬ 
comes payable. 

lO 

To enforce a right of 
pre-emption. 

99 

When the purchaser 
has taken possession of 
the property sold, or 
when physical possession 
is impossible, when the 
Sale is registered. 

12(a) 

To set aside a sale in 
execution of a decree of 
a Civil Court ; 

Ji 

When the Sale is con¬ 
firmed. 

19 

For compensation for 
false imprisonment; 

99 

When the imprison¬ 
ment ends. 
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Period of Time from which 

Art. Description of Suit limitation. period begins to run. 


22 For compensation for One year When the injury is 


any other injury to the 
person ; 

24 For compensation for 
libel; 

25 For compensation for 
slander; 


committed. 


When the libel is 
published. 

When the -w ords are 
spoken, or, if the words 
are not actionable with¬ 
out proof of actual da¬ 
mage^ when the damages 
haz'e resulted. 


39 For compensation for Three years The date of the tres- 
trespass upon immovable pass, 

property; 


40 For compensation for 

infringement of a copy¬ 
right or any other exclu¬ 
sive privilege; 

48 For the the recovery 

specific movable property 
lost or acquired by theft 
or dishonest misappropria- 
tirai or conversion; 

52 For the price of the 

goods sold where no fixed 
period of credit is agreed 
upon; 

33 For the price of goods 

sold and delivered to be 
paid for after the expiry 
of a fixed period of 
credit; 

57 For money payable for 
money lent. 

58 Like suit when the 
lender is given a cheque 
for the money; 


The date of infringe¬ 
ment. 


When the person hav¬ 
ing the right to the 
possession of the proper¬ 
ty first learns in whose 
Possession if is 

The date of the deli¬ 
very of the goods. 


When the period of 
credit expires. 


If When the loan is made, 

»» When the cheque is 

paid. 
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Period of Time from which 

Art- Description of suit. limitation. period begins to run. 


59 For money lent under Three years 
an agreement that it shall 
be payable on demand; 


When the loan is 
made. 


6o For money deposited 
under an agreement that 
it shall be payable on 
demand ; 


When the demand is 
made. 


73 On a bill of exchange 

payable on demand; 

75 On a promissory note 

payable by instalments 
which provides that, if 
default be made in one or 
more instalments, the 
whole shall become due. 


The date of the note. 

When the default is 
made, unless where the 
creditor waives the benefit 
of the provision, and then 
when a fresh default is 
made in respect of which 
there is no such waiver. 


8s For the balance of a 
mutual, open and current 
account, where there have 
been reciprocal demands 
between the parties; 

86 On a policy of insur¬ 
ance, when the sum 
insured is payable after 
proof of the death has 
been given to the Ins. 
Company. 

89 By a principal against 

his agent for moveable 
property received by the 
latter and not accounted 
for ; 

go Other suits by principal 

against agents for neglect 
or misconduct. 

92 To declare the forgery 

of an instrument issued 
or registered; 


The close of the year 
in which the last item 
admitted or proved is 
entered in the account 
book. 

The date of the death 
of the deceased. 


When the account is 
demanded and refused, 
or where no demand is 
made, when the agency 
terminates. 

When neglect or mis¬ 
conduct becomes known 
to the plaintiff. 

When the issue or 
registration becomes 
known to the plaintiff. 
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Period of 

Art. Description of Suit limitation* 


Time from which 
period begins to run 


94 For property which the Three years When the plaintiff has 
plaintiff has conveyed been restored to his 

while insane. Sanity, and has know- 


95 To set aside a decree 

obtained by fraud, or for 
other relief on the ground 
of fraud; 

96 For relief on the 

ground of mistake- 

113 For specific perfor¬ 

mance of a contract. 


114 For the recission of a 
contract; 


116 For compenssfion, for Six 
breach of a contract in 
writing and registered'. 


117 Upon a foreign judg¬ 
ment as defined in the 

. Civil Procedure Code; 

118 To obtain a declaration 
that an adoption is ihvalid 
or never in fact took 
place. 


ledge of the conveyance. 

M When the fraud be¬ 

comes known to the party 
wronged. 

» When mistake becomes 

known to the plaintiff. 

It The date fixed for the 

performance or, if no date 
is fixed, when the plain- 
tifif has notice that per¬ 
formance is refused. 

ft When the facts enti¬ 

tling the plaintiff to have 
the contract rescinded 
first became known to 
him. 

years When the period of 

limitation would begin to 
run against a suit brought 
on a similar contract 
which is not in writing. 

^ The date of the judg¬ 

ment. 


When the alleged 
adoption becomes known 
to the plaintiff. 


119 To obtain a declaration 

that an adoption is valid; 


120 Suits for which no 
period of limitation is 
provided elsewhere in the 
schedule. 


When the rights of the 
adopted son^ as such, are 
interfered with. 

IVhen the right to sue 
accrues. 
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Art. Description of Suit 


Period of 
limitation. 


Time from which 
Period begins to run. 


123 For a legacy or for a Twelve years 
share to the property of a 

testate or intestate. 

124 For the possession of „ 

an hereditary office. 


126 By a Hindu governed „ 

by the law of Mitakshara 
to set aside his father’s 
alienation of ancestral 
property; 

129 By a person excluded „ 

from j oint-family pro¬ 
perty ; 

142 For possession of im- „ 

movable property when 
the plaintiff has been 
dispossessed; 

145 Against a depositary or Thirty years 
pawnee to recover mov¬ 
able propertjr deposited or 
pawned; 

147 Against a mortgagee to Sixty years 
redeem or to recover 
possession of immovable 
property mortgaged; 

149 Any suit by or on be- „ 

half of the Secretary of 
State except a suit before 
the Federal Court in the 
exercise of its original 
jurisdiction. 


When the legacy be¬ 
comes payable or deliver¬ 
able. 

When the defendant 
takes possession of the 
office adversely to the 
plaintiff. 

When the alienee takes 
possession of property. 


When the exclusion 
becomes known to the 
plaintiff. 

The date of the dis¬ 
possession. 


The date of the deposit 
er paion. 


When the right to 
redeem or to recover 
possession accrues. 


When the period of 
limitation would begin 
to run under this act 
against a like suit by a 
private person. 
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SECOND DIVISION : APPEALS 


Art. 

Description of appeal 

Period of 
limitation. 

Time from which 
period begins to run. 

ISO 

From a sentence of 
death passed by a Sessions 
Court; 

7 days 

The date of the sen¬ 
tence. 

151 

From a decree or order 
of the High Court in the 
exercise of its original 
jurisdiction; 

20 days 

The date of the decree 
or order. 

152 

Under the Civil Proce¬ 
dure Code to the Court of 
a District Judge; 

30 days 

The date of the decree 
or order appealed from. 

IS 3 

Under the same Code 
to a High Coourt from 
an order of a Subordinate 
Court refusing leave to 
appeaV to His Majesty in 
Council; 

30 days 

The date of the order. 

156 

Under the same Code 
to a High Court, except 
in cases provided for in 
Art. 151 or Art. 153; 

90 days 

The date of the decree 
or order appealed from. 

157 

Under the Criminal 
Procedure Code from an 
order of acquittal; 

Six months 

The date of the order 
appealed from. 


THIRD DIVISION 

: APPLICATIONS 

Art. 

Description of 
application. 

Period of 
limitation. 

Time from which 
period begins to run. 

IS8 

Under the Arbitration 
Act to set aside an 
award; 

30 days 

The date of the service 
of the notice of the filing 
of the award. 

IS 9 

For leave to appear and 
defend in a summary suit 
under 0.37 of the Civil 
Procedure Code. 

10 days 

When the summons is 
served. 
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Art. 

Description of 
application. 

Period of 
limitation. 

Time from which 
period begins to run. 

162 

For a review of judg¬ 
ment by the High Court. 

20 days 

The date of the decree 
or order. 

163 

By a plaintiff for an 
order to set aside a dis- 

30 days 

The date of dismissal. 


missal for any default; 

The date of the decree, 
&r where the summons 
was not duly served, 
when the applicant has 
knowledge of the decree. 

days The date of the death 

of the deceased plaintiff 
or defendant. 

The date of the decree 
appealed from. 


164 By a defendant to set 
aside a decree passed 
cx parte 


1^5 Under the Civil Proce- 90 
dure Code to have the 
legal representative of a 
deceased plaintiff or de- 
dcndant made a party; 

179 For leave to appeal to 
His Majesty in Council. 


180 By a purchaser of im- Three years, 
movable property at a 

sale in execution of a 
decree for delivery of 
possession; 

181 Applications for which „ 

no period of limitation is 
provided for elsewhere. 

183 For execution of a de- „ 

cree of any Civil Court or where a 
not provided for by Art. certified copy 
183 or by s. 8 of tlie Civil of the decree 
Procedure Code; is registered, 

six years. 

183 To enforce the judg- 12 years 
ment, decree or order of 
a Chartered High Court 
in the exercise of its 
ordinary original Civil 
jurisdiction or an order of 
His Majesty in Council. 


When the sale becomes 
absolute. 


JVhen the right to sue 
accrues. 

The date of the decree 
or order. 


When a present right 
to enforce the judgment, 
decree or order accrues; 
provided that such decree 
or order may be kept 
alive indcfiuitely i.e. for 
any number of years by 
successive applications 
made within 12 years of 
the last application. 


THE TRANSFER OF PROPERTY 

281 . What IS “ property — The word “ property ” in iu 

most comprehensive sense includes all those things whether animl 

lifp belong to a person. In this sense a person’® 

, liberty, reputation and estate constitute his property. But such a 

present legal and generic sense it includes only those things which are 
p opnetar) (i.e., those which can he valued in money) and real (a® 
opposed to personal rights). In this sense a patent, a copyright fs pro! 

pert> ; but not so a debt or the benefit of a contract. ^ 

282 . Immovable property.—The Indian Registration Act defines ini 
movable property as including “ lands, buildings, hereditary allowancS! 

S^land° fisheries or any other benefit to arise out 

or iMd. the ^ngs anached to the earth or permanently fastened tn 
anything atta^ed to the earth but not standing timber, growing crops 
nor gr^y However, in the case of trees, for deciding whrther Xv 
conw into the category of immovable or movable property the tes^ 
ts, for what purpose they are to be used. If they a?e to be iLed for 

fweT/’ be treated as mov” 

S^vl'odr’T^*-. o^'ornple, for Sieir fruits, or for 

Sr? ^ “• '* b'^S “so'f for a “ benefit arising out of land ” 

guasHof .;LLTo;«5“ui“t 

a 1= ~ S 

porported to be so transferred ; (iil if it amounts 
alio 0 property (e.g., an easement, reversionary rights hereditary 

allowance or benefits to arise out of land) it can S be transferred 
by a regi^stcred instrument whatever be the value ; {Hi) if it amounts 

SeSbe ra oiZ p^opSlr'* P--- 

of ootice with respect to transfers 

acmalty taows that fact Constructive notice is the equity which treats 
a man who ought to have known a fact as if he actually d^Sow 7 

SmlnqiiSrSv h^ Srr®® *■“■“=-(!) Wilful abstention 
rii A ^ Gross negligence; (3) Re^^istration • 

imputed LScf^^T*^’ 7 ^ sometimes called 

imputed notice. Examples of constructive notice.—(1) If « nurchaser 

omits to inspect title deeds or to inspect the Record of Re«tistration (if 

reqmred by law to be registered) of fte seller, he Ly be £Twi4 
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notice of all facts which he would have discovered upon a proper investiga¬ 
tion of title. (2) If an instrument is registered in the manner prescribed by 
the Registration Act, a party cannot be heard to say that he searched the 
registei without finding a particular fact, for he must take the consequences 
of his want of diligence. (3) An intending purchaser of a piece of land 
will be said to have constructive notice of a third part) ’s claim to that 
land when that party is in possession of it instead of his ^ endor. Thus 
suppose A contracts to sell land to B for Rs. 5,000. B takes possession 
of the land. Afterwards A sells it to C for Rs. 6,000. C makes no 
inquir) of B relating to his interest in the land. B's possession is suffi¬ 
cient to affect C with notice of his interest, and he may enforce specific 
performance of the contract against C. The equitable doctrine of notice 
is very important because (1) if a transfer of propeity is made of which 
a person has a right to receive maintenance, the transferee takes it subject 
to that right if he had notice of it, but not otherwise : (.2) if A comeys 
property to C, which he had, by a previous agreement agreed to sell it 
to B. then B can enforce the contract against C, if C had notice of it, 
but not otherwise. If C had notice of the prior contract, he purchases 
it with the knowledge that it had been sold to another person. 

284. What kind of property may not be transferred.—The following 
kinds of property may not be transferred: [a) The chance of an heir 
apparent succeeding to an estate, the chance of a relation obtaining a 
legacy on the death of a kinsman, or other mere possibility of a like 
nature, cannot be transferred ; (b) An easement cannot be transferred 
apart from the dominant heritage. Thus the owner of a house having 
a right of way over another’s, without parting with his own property 
cannot transfer his right of way. (c) An interest in property restricted 
in its enjoyment to the owner personally cannot be transferred by him. 
The property referred to in this clause includes hereditary offices or 
religious offices. Thus the office of a mohunt of a math or of shebait of 
a temple or mutawalli of a wakf cannot be transferred. Similarly, a 
personal right, i.e, a right to which only a particular individual is entitled, 
cannot be transferred. A is given under the will of B, her husband, the 
personal right of residence at a particular house. A cannot sell the 
right of residence in order to reside at another place, (c?) A 
right to future maintenance, in rvhatsoever manner arising, secured or 
determined cannot be transferrei^. (e) A mere right to sue cannot be 
transferred. A mere right to sue must be distinguished from an action¬ 
able claim. An actionable claim is property and the assignee has a 
right to sue to enforce the claim. Thus if A assigns his debt to B, then 
B may sue to recover it as a debt due to himself. But on the other hand 
if A assigns not the debt itself, but only the right to sue B for the debt, 
such transfer will be invalid under this clause. Illustrations : (fj B 
publishes a libel of A. A assigns his right to sue B for damages to C. 
The assignment is invalid as an assignment of a mere right to sue, and 
C has no right to recover damages from B ; (li) A contracts to buy goods 
B. On the date A fails to take delivery anc(| B sells the goods in the 
open market at a loss. B sells the right to recover these losses to C. 
The assignment is invalid as an assignment of a mere right to sue and 
C cannot recover the damages from A. (/) A public office cannot by 
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transferred, nor can the salary of a public officer, whether before or after 
it has become payable, (g) Stipends allowed to military, air force and 
civil pensioners of government cannot be transferred. 

285. Persons competent to transfer,—It is not every person who is 
competent to transfer property. To effect a valid transfer, (1) the trans¬ 
feror must have attained the age of majority to which he is subject, and 
(2) he must have title to the property which is the subject-matter of 
transfer, or if it is not his own, he must have authority to transfer it. 
Although a minor cannot transfer property, and if he transfers it the 
transaction is absolutely void, a minor is qualified to be a transferee. 
But he cannot be sued to perform his part of the obligation. 

286. Oral and written transfers.— A transfer of property may be 

made without writing in every case in which a writing is not expressly 
required by law. However, in the folloiving cases writing and regis¬ 
tration are expressly required by law ; (o) Sale of immovable property 
of the value Rs, 100 and upwards, or of a reversion or any other intangible 
thing ; (6) All simple mortgages and other mortgages securing Rs. 100 
or upwards I except equitable mortgages). (c J Leases from year to y ear 

or for more than one year or reserving a )early rent ; id) Gifts of 
immovable property. Similarly, writing (though not registration), is 
necessary for the transfer of an actionable claim. Mortgages and gifts 
require to be attested in addition. 

287. The two kinds of * conditions ’ with respect to a transfer.—^Where 
on a transfer of property an interest is created in favour of a person 
but it is made subject to certain conditions the transfer is said to be a 
conditional transfer. Such conditions may take one or other of the two 
forms, namely, if) a condition precedent, or (fz) a condition subsequent. 
Property is said to be transferred with a condition precedent when the 
condition must be fulfilled before the transferee can claim the interest 
in the property purported to be transferred to him, e. g., property is 
transferred to A on condition she marries B ; A can claim the property 
only by marrying B. In the case of a condition subsequent property has al¬ 
ready been transferred to the transferee but there is a clause in the transfer 
that it is liable to be defeated if any specified condition mentioned therein 
is broken or not fulfilled ; e.g., property is transferred to A, but if she 
shall not desert her husband within three years, the property is to go to 
C. The distinction between the two is important because ii) if the 
condition amounts to a conditioi| precedent and is one which is declared 
by law to be void, the transfer itself is invalid and does not operate as 
any transfer at all ; but if the property has already vested and the con¬ 
dition is subsequent, if the condition subsequent is one which the law 
regards as void, it does not affect the transfer and the transferee need 
not fulfil the condition. 

288. Condition restraining alienation.—Where property is transferred 
subject to a condition or limitation absolutely restra ining the transferee 
or any person claiming under him from parting with or disposing of his 
interest in the property, the condition or linaitation is bad for repugnancy, 
and the transferee takes the estate as if there were no conditions attached 
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to it (s. 10). Illustration. —A. B. C and D effected a partition of the 
family property, and agreed that if one of them should have no issue, 
he would have no power to sell his share but should leave it for the 
other sharers. A sold his share and died without issue. B, C and D 
sued to recover the share. The Court held that the condition was repug¬ 
nant to the use of the legal incidents of property and that thej could 
not sue for it. 

289. An absolute restraint against alienation is void but not so a 
partial restraint. —Though a person cannot absolutely restrain his trans¬ 
feree from alienating his interest, still he can impose partial restraints 
on his power of free disposition, provided he does not thereby materially 
interfere with his freedom of enjoying the property according to his will. 
Thus it has been held that if A makes a gift of his property to B, with a 
condition that A should be at liberty to revoke the gift if B transferred the 
property without A’s consent, the condition does not contravene the 
provisions of s. 10 and is valid. Similarly, a condition that if the vendee 
sells, he shall give the vendor the option of buying back is not an absolute 
restraint ; but if the condition was that the vendee should sell the pro¬ 
perty at a 'fixed price much below the real price, such a condition has 
been held to constitute an absolute restraint on alienation. 

290. Restriction repugnant to interest created,—^Where on a transfer 
of property an interest therein is created absolutely in favour of any 
person, but the terms of the transfer direct that such interest shall be 
employed or enjoyed in a particular manner, he shall be entitled to 
receive and dispose of the interest as if there w’'ere no such condition 
Is. 11). This rule refers to a restriction on the enjoymeiift of property, 
while the previous one refers to a restriction on the tiansfer of property. 
Both sections rest on the same principle that a condition repugnant to 
the interest created is void. Note, however, in both the cases, the con¬ 
dition is invalid, hut the transfer is good, and the transferee is entitled 
to the interest transferred as if no condition had been attached. Illusij a~ 
tions. —(£) A makes an absolute gift of a house to B with a direction 
that B shall reside in it only. The gift is absolute and the direction is 
void. B may live in the house or not as he pleases. ( ii) A by sale 
conveys an absolute interest in a farm to B. The sale deed contains^ a 
direction that B shall not cut down the trees. The direction is invalid. 
The section does not apply unless the transfer creates an absolute interest 
in the transferee. It does not apply when the transfer is conditional, for 
instance, to a lease which is a transfer of a limited interest and the^lessee 
is bound by the conditions and covenants express or implied in the 
lease restricting his mode of enjoyment. Illustrations, ii) A makes 
a gift of a house to B on condition that the gift will be forfeited if B 
does not reside in it. The condition is valid, for the gift is not an 
absolute gift but one subject to a condition of defeasance ; (ii) A assigns 
a life interest in a farm to B for her maintenance. The deed contains 
a direction that B shall not cut down the trees. The direction is valid. 

191. Condition making interest determinable on insolvency or attenapted 
alienadon is void.—Where property is transferred subject to a condition 
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or limitation making any interest therein, to cease on his becoming in. 
solvent or endeavouring to dispose of the same, such condition or limi. 
tation is void (s. 12). Nothing in this section applies to a condition in 
a lease for the benefit of the lessor or those claiming under him. The 
.object of this section is to protect the creditors of the transferee who would 
otherwise be prevented from having recourse to the property of their 
debtors transferred to them with such conditions attached. 

292. A transfer which is dependent on an illegal or void condition 
cannot take effect.—(11 if an interest is created on a transfer of Property 
and is made dependent on a condition, (the transfer) fails if the ful¬ 
filment of the condition is ia) impossible, or (6) is forbidden by law 
or (c) is of such a nature that, if permitted, it would defeat the provisions 
of any law. or (d) is fraudulent or (e) involves or implies injury to the 
person or propert}* of another, or (/) the Court regards it as immoral 
or opposed to public policy <s. 25). Illustrations :—(a) A lets to B a 
farm on condition that he shall walk a hundred miles in an hour. The 
lease is void ; (b I A gives Rs. 500 to B on condition that he shall marrj 
A’s daughter C. At the date of the transfer C was dead. The transfer 
is void ; (c I A transfers Rs. 500 to B on condition that he shall murder 
C. The transfer is void ; (d f A transfers Rs. 500 to his niece if she will 
desert her husband. The transfer is void. 

(2) Where on a transfer of property an interest is created in favour 
of a person, u'ith a condition superadded that it is liable to be divested 
on the non-fulfilment of a condition, and such condition is void, the 
first transfer is not affected by it (s. 30) ; and the transferee is entitled 
to the interest as if there where no conditions attached (s. 32). 

293. Transfer for benefit of unborn person.—^Where on a transfer of 
property, an interest therein is created for the benefit of a person not 
in existence at the date of the transfer, subject to a prior interest created 
by the transfer, the interest created for the benefit of such {unborn) 
person is void, unless it extends to the whole of the remaining interest 
of the transferor in the property (s. IS). Illustration. — A. transfers pro¬ 
perty of which he is the owner to B in trust for A and his intended wife 
successively for their lives, and, after the death of the survivor, for the 
eldest son of the intended marriage, for life, and after his death for A’s 
second son. The interest so created for the benefit of the eldest son does 
not take effect, because it is only a life interest and not the whole of 
A’s remaining interest in the property. It must be noted that the transfer 
is not void in its inception. Only what the section says is that the 
interest created in favour of a person not in existence at the time of 
transfer must comprise the whole interest of the transferor. If it does 
not, then the interest created in favour of such unborn person only is 
void. The prior interests are valid. So long as the transferees are living 
any number of successive estates may be created, e.g., A transfers pro¬ 
perty to B for life, then to C for life, then to D for life, and then to 
A’s eldest son for life. B, C and D are living at the date of the transfer 
whilst A’s son is not. The interest created in favour of B, C and D is 
valid and should take effect ; but the interest created in favour of A’s 
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eldest son is void since it does not comprise the whole of the interest 
of A in the property, i.e., it creates only a life estate in favour of a 
person who is not in existence at the date of the transfer (s. 13 K 

294. Rule against perpetuity.—^No transfer can operate to create an 
interest which is to take effect after the lifetime of one or more persons 
living at the date of such transfer, and th&, minority of some person who 
shall be in existence at the expiration of that period, and to whom, if he 
attains full age, the interest created is to belong (s. 14 L Illustratu>n .— 
transfers property to B for life and after 19 jears after his death to C. 
B*s son, who is not in existence at the date of the transfer. The transfer 
is void. 

294A. Conditions for the validity of a transfer in favow of an 
unborn person. —They are three, namely, (il Interest created in favour 
of a person not in existence at the date of the transfer must exhaust the 
ivhole interest of the transferor in the property, i.e., the estate must be 
a whole estate and not) a life estate ; (ii) The unborn person must come 
into existence on or before the determination of the last estate ; and 
(iii) in no case can the vesting be postponed beyond the minority of the 
person in whose favour it is created. The age of minority in India is 
18 years. 

295. THrection for accumulation when void.— Where the terms of a 
transfer direct that the income arising from the property shall be accu¬ 
mulated either wholly or in part during a period longer than—la) the 
life of the transferor, or (6) a period of 18 years from the date of the 
transfer, such direction shall, save as hereinafter provided, be void to 
the extent to which the period during which accumulation is directed ex¬ 
ceeds the longer of the aforesaid periods, and at the end of the last men¬ 
tioned period the property and the income thereof shall be disposed of as 
if the period during which the accumulation has been directed to be made 
has elapsed. Exceptions. —This section shall not affect any direction for 
accumulation for the purpose of—(f) the payment of debts of the trans¬ 
feror or any other person taking any interest under the transfer or, 
(li) the provisions of portion for children or remoter issue of the trans¬ 
feror or of any other person taking any interest in the transfer, or (we) the 
preservation or maintenance of the property transferred ; and such direc¬ 
tion may be made accordingly fs. 17). Note that the direction for accu¬ 
mulation is not void, but the property will be distributed beyond the 
period of the rule of perpetuity (e’.c., 18 years), as if there were no such 
direction. 

296. Transfer by person having limited authority over property.— 
Where any person authorised only under certain circumstances to dispose 
of immovable property, transfers such property^ for consideration, alleging 
the existence of certain circumstances, they (i.e., such circumstances) shall, 
as between the transferee on the one part and the transferor and other 
persons (if any) affected by the transfer on the other, be deemed to have 
existed, if the transferee, after using reasonable care to ascertain the 
existence of such circumstances, has acted in good faith (s. 38). Jllus- 
iralion. —A Hindu widow, whose husband has left collateral heirs, alleg¬ 
ing that the property held by her as such is insufficient for her nataia- 
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tenance, agrees to sell a field, part of such property, to B. B satisfies 
himself that the income of the property is insufficient for A’s maintenance, 
and that the sale of the field is necessary and, acting in good faith, buys 
the field from A. As between B on the one part and the collateral heirs 
on the other, necessity for the sale shall be deemed to have existed. If 
the transferee does not act in good faith, the transfer is voidable at the 
instance of persons who are affected by it. 

297. Transfer where third person is entitled to maintenance.— 
Where a third person has a right to receive maintenance or a provision 
for advancement or marriage from the profits of immovable property, 
and such property is transferred, the right may be enforced against the 
transferee. I if he purchases the property with notice of such a provision, 
or (iij if he is a gratuitous transferee ; but not against transferee for 
consideration and without notice of the right, not against such property 
in his hands (s. 39.1 This section affords protection to persons who 
purchase immovable property for consideration and without notice of 
the existence of any charge upon the same. Such notice may be actual 
notice or constructive. But if the transfer is gratuitous, e.g., a gift, any 
charge of maintenance or other claim against it will he enforced against 
the transferee whether he had or no notice of any such claim. 

298. How far restrictions on the enjoyment of property may be enforced 
on the transfer of inunovable property.—Where for the more beneficial 
enjoyment of his own property, a third person has a right to restrain its 
enjoyment in a particular manner, or where a third person is entitled to 
the benefit of an obligation arising out of contract, the right or obliga¬ 
tion may be enforced against a transferee with notice thereof or against 
a gratuitous transferee of the property affected thereby, but not against 
0 transferee for consideration and without notice of the right or obligation, 
rior against such property in his hands (s. 401. Illustration. —A contracts 
to sell Sultanpur to B. While the contract is still in force, he sells 
Sultanpur to C, w’ho has notice of the contract. B may enforce the 
contract against C to the same extent as against A. 

299. Transfer by an ostensible owner.—^Where, with the consent, 
express or implied, of the persons interested in immovable property, a 
person is the ostensible owner of such property and transfers the same 
for consideration, the transfer shall not be voidable on the ground that 
the transferor was not authorised to make it : provided the transferee, 
after taking reasonable care to ascertain that the transferor had power to 
make the transfer, had acted in good faith <s. 41.) [This section imposes 
upon the purchasers of immovable property the duty of exercising 
reasonable care and diligence.] 

300. Transfer by unauthorised person who subsequently acquires interest 
in die property transferred (s. 43) : Where a person, fraudulently or 
erroneously represents that he is authorised to transfer certain immovable 
property, and professes to transfer such property for consideration, such 
trausfer shall, at the option of the transferee, operate on any interest 
fvhich the transferor may acquire in such property, at any time during 
t^iiich the contract of transfer subsists. Illustration. —^A, a Hindu who 
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has separated from his father B, sells C. three fields. X. Y and Z repre¬ 
senting that A is authorised to transfer the same. Of these fields Z does 
not belong to A, it having been retained by B on partition : hut on B’s 
d}ing, A. as heir, obtains, Z. C not having rescinded the contract of 
sale, may require A to deliver Z to him. If a person sells property which 
does not belong to him, and afterwards acquires such title as enables him 
either wholly or partiall}i to perform his contract, he is bound to do so r 
and the subsequently acquired interest must be handed over to the 
transferee. 

301. Transferee’s rights under a policy of insurance.—Where immov¬ 
able property is transferred for consideration, and such property is at 
the date of the transfer insured against loss or fire, the transferee, in 
case of such loss or damage, may claim any money which the transferor 
actually receives under the policy, or so much thereof as may be necessary, 
in reinstating the property (s. 49). If property is, at the date of the 
transfer, insured against loss or damage by fire, the section enacts that 
the transferee may require the transferor to apply the insurance money, 
in case of damage by fire, to the restoration of the properly. 

302. Rent bona fide paid to holder under defective title,—No peison 
shall be chargeable with any rents or profits of any immovable property, 
which he has in good faith paid or delivered to any person of whom he 
in good faith held such propei'ty, notwithstanding it may afterwards appear 
that the person to whom such pay'^ment or delivery was made had no right 
to receive such rents or profits (s. 50). Illustration. —A lets a field to 
B at a rent of Rs. 50, and then transfers the field to C. B, having no 
notice of the transfer, in good faith pays the rent to A. B is not charge¬ 
able with the rent so paid. The payment is not protected unless it is 
made in good faith. 

303. Improvements made by bona fide holders under defective titles.— 
When the transferee of immovable property makes any improvements on 
the property, believing in good faith that he is absolutely entitled thereto, 
and he is subsequently evicted therefrom by a person havung a superior 
title, the transferee has a right to require the person causing the eviction 
either to have the value of the improvements estimated and paid or secured 
to the transferee, or to sell his interest in the property to the transferee 
at the then market value thereof irrespective of the value of such improve¬ 
ments. The amount to be paid or secured in respect of such improvements 
shall be the estimated value of the property at the time of eviction. When 
under the circumstances as aforesaid, the transferee has planted or sown 
on the property crops which are growing when he is evicted therefrom, 
he is entitled to such crops and to the free ingress or egress to gather and 
carry them (s. 51). The scope of this section is limited and applies to 
a transferee who in good faith believes himself to be absolutely entitled 
thereto. A lessee or a mortgagee is not absolutely entitled, cannot believe 
himself to be absolutely entitled, and cannot claim the benefit of this 
section. This section cannot apply unless the transferee makes the im¬ 
provements in good faith. Accordingly it has been held that if a person 
consciously avoids making an inquiry, though he may have a belief in 
the matter, it would not be a belief in good faith, for, omission to in- 
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vestigate title is want of good faith. Thus a purchaser from a Hindu 
widow who omits to make inquiries as to the circumstances justifying the 
sale, cannot be said to believe in good faith that he has acquired an 
absolute title. The defendant purchased property from a Hindu widow 
without making inquiries as to whether the sale was justified by legal 
necessity. He made improvements, but as he could not have believed 
in good faith that he had an absolute title, he was not entitled to com¬ 
pensation when evicted by the reversioner. 

304, Transfer of property pending suit relating thereto.—During the 
pendency, in any Court of competent authority, of an) suit or proceeding 
which is not collusive and in which any right to immovable property is 
directly and specifically in question, the property cannot be transferred 
or otherwise dealt with by any party to the suit or proceeding so as to affect 
the rights of any other party thereto under any decree or order 
which may be made therein, except under the authority of the Court and 
on such terms as it may impose. Explanation .—For the purposes of 
this section, the pendency of any suit or proceeding shall be deemed to 
commence from the date of the presentation of the plaint or the institu¬ 
tion of the proceeding in a Court of competent jurisdiction, and to con¬ 
tinue until the suit or proceeding has been disposed of by a final decree 
or order and complete satisfaction or discharge of such decree or order 
has become unobtainable by reason of the expiration of any period of 
limitation prescribed for the execution thereof by any law for the time 
being in force. (s. 521. This section enacts the doctrine of lis pendens 
which means that during a litigation, nothing new shall be introduced. 
The real aim of this doctrine is to prevent the multiplicity’^ of suits. For, 
if property, w’hich is the subject-matter of a suit, were allowed to be 
transferred during the pendency of any dispute relating thereto, the suc¬ 
cessful party will have to bring a new proceeding against the transferee, 
who in the meantime might have again transferred his interest thereby^ 
subjecting the successful claimant to interminable litigation. To avoid 
such endless litigation, s. 52 in effect says, “ you sh^l not transfer or 
otherwise deal with the property when any right to it is directly and 
specifically in question in a Court competent to adjudicate upon it.” If 
you do, the transfer is subject to the rights of the successful claimant, 
and it does not matter whether the purchaser or alienee had or had no 
notice of the pending proceeding. The doctrine applies only with respect 
to immovable property which is the subject matter of the suit. Where 
moveable property is in dispute the appropriate remedy is to apply for 
an injunction to the Court. Again, property in dispute must be directly 
and specifically in question, i.e. there must be specific mention of the 
property in the plaint and there must be a distinct prayer about it. 
If the suit does not relate to the property in question the doctrine does 
not apply. In order to make the doctrine of lis pendens applicable, the 
property’' must be sufficiently described in the pleading. Misdescription 
of property involved in the litigation is sufficient to render the doctrine 
inapplicable. Position of a transferee pendente lite. —When a person 
purchases property in a suit from the defendant pendente lite, and the 
suit results in a decree in favour of the plaintiff, the purchaser must be 
treated as the representative in interest of the defendant and as such 
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he is bound by result of the decree, and the decree can be executed against 
him although he was not a party to it. 

305. Of Fraudulent transfers: s. 53.— (j) E\'er\ transfer of immov¬ 
able property made with intent to defeat or delay the creditors of the 
transferor shall be voidable at the option of any creditor so defeated or 
delayed. UV) Nothing in this section shall impair the rights of a trans¬ 
feree in good faith and for consideration. \iii) Nothing in this sub¬ 
section shall affect any law for the time being in force relating to in¬ 
solvency. (iv) A suit instituted by a creditor to av’oid such transfer on 
the ground that it has been made with intent to defeat or delay the 
creditors of the transferor, shall he instituted on behalf of, or for the 
benefit of, all the creditors. This section applies to immovable property 
only*, but the principle has been applied to movable property also on 
ground of justice, equity and good conscience. A transfer of pioperty 
to defeat or delay creditors is not absolutely void in it inception, but it 
is only voidable at the instance of creditors prejudiced by it, and if 
such creditors do not intend to impeach the transaction, it stands. The 
terra creditor includes not only creditors at the time of lire transfer but 
also those who subsequently become creditors. A creditor’s suit to avoid 
the transfer must be a suit not only on behalf of himself, but of the whole 
body of creditors. In other words a suit to impeach a fraudulent transfer 
will take the form of a representative suit under 0. 1. r. 8, of the Civil 
Procedure Code and the title of the suit would be,— 

A. B, on behalf himself and all oher creditors 

of C. D. ,. ,. . . . . Plaintiff 

vs. 

C. D. .. .. .. .. Defendant 

Paragraph two provides that nothing in that sub-sectioir shall impair 
the rights of a transferee in good faith and for consideration. Thus 
although an intention to defeat or delay creditors may well exist on 
the part of the vendor, yet the sale will be valid if the transfer is for 
consideration and the transferee is not a party to the fraud. The words 
‘‘ with intent to defeat or delay ” appear to mean with the knowledge 
that he will be likely to defeat or delay thereby.” Thus a voluntary 
transfer made bona fide by a person who has ample means outside it to 
pay his present debts is not void because it is found afterwards to delay 
or defeat future creditors. A man of extravagant and dissolute habits was 
persuaded to reform and make a settlement of his property on his wife 
and children. He subsequently relapsed and incurred debts. The settle¬ 
ment was held to be not voidable by the subsequent creditors. Similarly 
a man of extravagant habits made settlement of his whole property in 
favour of his wife. At the time of the settlement A was not in debt, 
but he subsequently contracted debts ; held, the subsequent creditors 
cannot avoid the settlement as it is clear that it was made not to save the 
property from the creditors but from the settlor himself. Defeat or delay 
creditors. —The intention must be to defeat or delay creditors generally, 
and not to prefer one creditor to another. “ There is nothing to prevent 
a debtor paying one creditor in full and leaving others unpaid although 
the result may be that the rest of the assets will be insufficient to provide 
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for the pa} merit of the rest of the debts.” Provisions of Bankruptcy law 
not affected by this section. —The second paragraph lays down that 
sub-section will not affect any law for the time being in force relating 
to insolvenc}. The eflfect of this proviso is that although a preference to 
one creditor would be valid under s. 53 of this Act. it w ould, if the debtor 
were adjudged insolvent wi^in three months, be deemed fraudulent under 
Insolvenc} Acts. Similarly a voluntary transfer may be set aside under 
those Acts if the transferor is adjudged insolvent within two years, 
although it may not oflfend s. 53 of the Transfer of Property Act. 
Illustration. —A debtor owed money to a relation A, who. knowing that 
the debtor was insolvent, and that another creditor B was pressing for 
payment, required the debtor to secure his debt by a mortgage. This 
he W'as perfectly entitled to do. for a preference of one creditor is not 
voidable under s. 53 of the Transfer of Property Act even though no 
assets are left for other creditors. But if the debtor had been adjudged 
insolvent within three months of the mortgage, the mortgage vs ould have 
been void against the Official Receiver. 

306. The doctrine of Part Performance : s. 53A.—Where any person 
contracts to transfer, for consideration, any immovable property h\ 
writing signed by' him or on his behalf from which the terms necessary 
to constitute the transfer can be ascertained with reasonable certainty, 
and the transferee has, in part performance of the contract, taken posses¬ 
sion of the property' or any part thereof, or the transferee being already 
in possession, continues in possession in part perfomance of the contract 
and has done some act in furtherance of the contract, then, notwithstand¬ 
ing that the contract, though required to be registered has not been regis¬ 
tered. the transferor or any person claiming under him shall be debarred 
from impeaching the transfer. The doctrine is applied in the following 
manner. Suppose A contracts to grant a permanent lease of property 
to B, and as part of the contract puts B in possession. 'I’he contract 
is in writing but not registered as required by law. So long as B is in 
possession of the property s.53A protects him and A cannot seek to evict 
him. But if A seeks to eject B, the proper remedy for B is to a.pply for 
a stay of the ejection suit and himself file a suit to have executed in his 
favour an instrument of lease in writing (imder s. 27A of the Specific R. 
Act, which he can have it duly registered ; and B must avail himself 
of the remedy within the period of limitation (three years) after the 
notice to him of the ejection suit. The doctrine of part performance 
as enacted in this section has no relation under any circumstances to 
moveable property. It must also be noted that if the agreement is not 
in writing and signed by the transferor, the person in possession of the 
property cannot take advantage of tihis section. 

307. Sale of Immovable Property.—Sale is transfer of ownership in 
exchange for a price paid or promised or part paid and part promised. 
Such transfer, in the case of tangible immovable property of the value 
of 100 rupees and upwards, or in the case of a reversion or other in¬ 
tangible thing, can be made only by a registered deed. In the case of 
immovable property of the value of less than a hundred rupees, such 
transfer may be made either by a registered instrument or by delivery 
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the property. Delivery of tangible immovable property takes place 
when the seller places the buyer or such person as he directs, in possessi^ 
ni the property. Distinction between tangible and intangible proper y. 
The diSinction between the two is that, one who is in physical possession 
of land i.e., a present right to enjoy the possession of land, is in possesion 
of tangible property whereas if he has the mere right over land m 
the possession of another and which may be a right to future 
Dossession, is said to be in possession of intangible property Thus, 

Luity of redemption in a simple mortgage is tangible property (because 
the mortgagor in possession) and that in a usufructuary mor gage is 
intan^^ible property (because the mortgagor is not in possession). The 
distinction Ltween the two must be noticed because “ 
cf tangible immovable property whose value is below Rs. 100, the i s 
ment of sale need not be compulsorily registered and may be effected > 
mere delivery of possession of the property, whereas, in the case 
intangible property registration is compulsory whatever be i s \a e. 
Thus if the purchaser is already in possession of the land, say, 
lessee or a usufructuary mortgagee, and it is sold to him suhsequen ), 
it can only be done by a registered instrument even though the value of 

the property is below Rs. 100. 


308. Bights and liabilities of the seller and the buyer : 

(i) Before completion of Sale 


Sellers's liabilities. 

(Ij To disclose material defects ; 

(21 to produce title deeds ; 

{3) to answer question as to title; 
to execute a conveyance ; 

(5) to take care of the property ; 

<6) to pay all public charges and 
rent accrued due in respect of 
the property upto the date of 
the sale. 


Buyer's liabilities 

(1) To disclose facts materially 
increasing the value of which 
the buyer is aware and the 
seller is not ; 

(2) To pay price. 


Seller*s right 


Buyer's right 


To take the rents and profits 
of the property till the ownership 
thereof passes off to the buyer. 


A charge on the property as 
against the seller and all persons 
claiming under him for the price 
paid in advance. 


( 2 ) After completion of Sale 


Sellers's liabilities. 

(1) To give possession 
■(2) implied covenant for title 
43) to deliver up the title deeds 
on receipt of price. 


Buyer's liabilities 

(1) To bear loss to the property 

(2) to pay all public charges and 
rent accrued due. 


Seller's right 

Charge for price not paid. 


Buyer's right 
Benefit of any increment. 
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309. Of Mortgages of Immovable Property.—mortgage has been 
defined as the transfer of an interest in specific immovable property, for 
the purpose of securing the payment of money advanced or to be ad¬ 
vanced by way of loan, an existing or future debt, or the performance of 
an engagement which may give rise to a pecuniary liability. The trans¬ 
feror is called the mortgagor, the transferee, a mortgagee ; the principal 
money and interest of which payment is secured for the time being are 
called mortgage-money and the instrument (if any ) by which the transfer 
is effected is called a motrgage-deed (s. 58). 

309A. Conditions for the validity of a mortgage.—Where the principal 
money secured is one hundred rupees or upwards, a mortgage (other than 
a mortgage by deposit of title deeds, usually called an equitable mortgage | 
can be effected only by a registered instrument signed by the mortgagor 
and attested by at least tw'o witnesses. When the principal money 
secured is less than one hundred rupees, a mortgage may be effected either 
by a registered instrument signed and attested as aforesaid, or [except in 
the case of a simple mortgage) by delivery of the property. Thus a 
simple mortgage needs registration even though its value is helow Rs. 100. 

310. Different kinds of mortgages enumerated in the Act.—The Trans¬ 

fer of Property Act contemplates six different kinds of mortgages ; they 
are (o) simple mortgage ; (b) mortgage by conditional sale ; (c) usu- 
frnctuary mortgage ; (d) English mortgage ; (cl mortgage by deposit 
of title-deeds, or commonly called an equitable mortgage ; and (/) ano¬ 
malous mortgage. * 

311. Simple mortgage.—^Where, without delivering possession of the 

mortgaged property, the mortgagor binds himself personally' to pay the 
mortgage-money and agrees, expressly or impliedly, that, in the event 
of his failing to pay according to the contract, the mortgagee shall have 
a right to cause the mortgaged property sold, and the proceeds of 
the sale to he applied, so far as may be necessary, in payment of the 
mortgage money, the transaction is called a simple mortgage and the 
mortgagee a simple mortgagee. In a simple mortgage, the mortgagor 
does not part with possession of the property ; what is transferred, is 
the right to have the property sold if the debt is not paid by the stipulated 
time. There is also a personal undertaking by the mortgagor to pay 
the mortgage money. The following things must be noticed with respect 
to a simple mortgage ; (1) It must necessarily he registered whatever he 
the value of the property. The reason is that a simple mortgage amounts 
to a sale of an intangible right to inmiovable property to the mortgagee 
and a sale of intangible property requires registration even if the value 
is below Rs. 100. (2) The mortgagee gets two kinds of remedies in case 

the mortgagor does not pay the debt on the stipulated day : (i) he may 
cause the property sold, and if the sale proceeds are not sufficient to pay 
the debt, sue for the balance ; or (w) without causing the property sold 
sue the debtor on the personal imdertaking given by the debtor. 

312. Mortage by conditional sale.—^Where the mortgagor ostensibly 
sells the mortgaged property : I f) On condition that on default of payment 
of the mortgage money on a certain date the sale shall become absolute, or 
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{ii) On condition that on such payment being made the sale shall become 
\ 0 id 5 or {iii\ On condition that on payment being made the buyer shall 
transfer the property to the seller, the transaction is called a mortgage by 
conditional sale and the mortgagee a mortgagee by conditional sale. Pro¬ 
vided that no such transaction shall be deemed to he a mortgage, unless 
the condition is embodied in the mortgage document which effects or 
purports to effect the sale. The essential characteristic of this form of 
mortgage is that on default of payment the transaction is closed and the 
property becomes the absolute property of the mortgagee. A mortgage 
by conditional sale is non-possessory, i.e., delivery of possession is not 
given to the mortgagee and the property still remains with the mortgagor. 
Again, there is no personal covenant to pay the debt as in a simple 
mortgage. Therefore, from the point of view of the mortgagee, this form of 
mortgage has not the advantage of a simple mortgage noz a usufructuary 
mortgage, because in the case of a usufructuary mortgage the mortgagee 
is in possession of the property and can reimburse himself from the 
income of the property. The remedy' of the mortgagee in default of 
payment is to apply for foreclosure only ; he cannot as such sue for sale. 

313. Usufructuary mortgage.—Where the mortgagor deli% ers posses¬ 
sion or expressly or by implication binds himself to deliver possession 
of the mortgaged property to the mortgagee, and authorises him to retain 
possession until payment of the mortgage-money and to receh e the rents 

, and profits accruing from the property and to appropriate the same iiz 
lieu of interest or in lieu of the mortgage money or in lieu of both, the 
transaction is called a usufructuary mortgage and the mortgagee a 
usufructuary mortgagee. In this form of mortgage possession of the 
property is given to the mortgagee and he is permitted to pay himself out 
of die rents and profits of such property either wholly or in part. Thus 
a usufructuary mortgagee, since he has the opportunity of paying himself 
out of the income of the property, is not put to the necessity of going to the 
Court for the recovery of his debt. The mortgagee remains in possession 
of the property till the mortgage money is paid. Therefore as usufructuary 
mortgagee, he cannot sue either for sale or for foj eclosure. The mortgagee 
takes possession and looks to the rents and profits to repay himself. There¬ 
fore the mortgagor cannot be sued personally for the debt. One great 
disadvantage of this form of mortgage is that the mortgagee is under 
an obligation to exercise great care and caution in the management of 
the property and he is to account for his receipts of the usufruct of the 
property. Another disadvantage is that the produce of property varies izi 
relation to the market and when there is no demand the usufruct may 
not be sufficient to pay any part of the principal after payment of interest. 
Subject to these disadvantages, a usufructuary mortgagee is on the whole 
in a better position than the other mortgagees. He need not be anxious 
about his debt because being in possession of the property he need not 
be afraid of limitation. Moreover, if no redemption suit is brought 
within sixty years, he becomes the owner of the property. 

314. English mortgage.—^Where the mortgagor binds himself to re¬ 
pay the mortgage money on a certain date, and transfers the mortgaged 
property absolutely to the mortgagee, but subject to a proviso that he will 
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xe-transfer it to the mortgagor upon payment of the mortgage-money 
as agreed, the transaction is called an English mortgage. As in a simple 
mortgage, in an English mortgage also there is a personal covenant to paj 
on the part of the mortgagor and therefore the mortgagee in either case 
can sue for realisation of his dues either by a sale of the mortgaged 
property or by a personal action. But a simple mortgage differs from an 
English mortgage in that in the latter, property subject to the mortgage 
is transferred absolutely to the mortgagee, but in a simple mortgage onl\ 
the right of sale is transferred while the property remains with the mort¬ 
gagor. Moreover, an English mortgagee (if he happens to be a European. 
Jew^ or Parsi) has the right of sale without the intervention of the Court 
but a simple mortgagee can under no circumstances cause the property 
to be sold without the intervention of the Court. 

315. Mortgage by deposit of tide deeds.—Where a person in dn> of 
the Presidency towns and in any other town in which the Governor- 
General-in-Council may. by notification in the Gazette of India, specify 
in this behalf, delivers to a creditor or his agent documents of title to the 
immovable property, with intent to create a security thereon, the transaction 
is called a mortgage by deposit of title deeds. This is called in English 
law' an equitable mortgage. Such a mortgage can be created only in 
the towns mentioned in the Act, namely, Bombay, Madras, Calcutta. 
Karachi or any other town in which the Govemor-General-in-Council in 
that behalf direct in the Official Gazette. The requisites of an equitable 
mortgage are. 111 a debt ; (21 a deposit of title-deeds, and (3) an 
intention that the deeds shall be security for the debt. A mortgage by 
deposit of title-deeds does not require any writing and being an oral 
transaction is not affected by the law of Registration. But it is usual 
for the deposit to be accompanied by a memorandum in writing. Even 
if the memorandum is in writing it does not require registration, if the 
memorandum is merely a statement that the mortgage has been effected 
or a statement of facts from which the contract of mortgage can be 
inferred. 

316. Anomalous mortgage.—^A mortgage which is not a simple mort¬ 
gage, a mortgage by conditional sale, a usufructuary mortgage, an English 
mortgage or a mortgage by deposit of title deeds within the meaning of 
this section, is called an anomalous mortgage. Shortly stated, an anoma¬ 
lous mortgage is a mortgage other than th^ose specifically mentioned in 
the Act. Such mortgages take innumerable forms moulded either by 
custom or caprice of the creditor or a combination of the several mortgages 
mentioned in the Act. The simple mortgage usufructuary is an example 
of an anomalous mortgage. In such a mortgage the mortgagee is in pos¬ 
session of the mortgaged property and pays himself out of the rents and 
profits and there is also a personal covenant with an express or implied 
right of sale. The mortgage usufructuary by conditional sale is another 
example of an anomalous mortgage. In this form of mortgage the 
mortgagee is in possession of the mortgaged property as a usufructuary 
mortgagee for a fixed period and if the debt is not discharged at the expiry 
of that period it is a mortgage by conditional sale. He has therefore a 
right of foreclosure. 
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317. When a mortgage is said to be completed.—A mortgage is 
complete as soon as the mortgage deed is executed. The fact that consi¬ 
deration has wholly or partly remained unpaid does not affect its com¬ 
pletion, unless there is a contract to the contrary as where it is a mortgage 
to secure future advances. Therefore a subsequent purchaser of property 
cannot get rid of the mortgage saying that on the date of his transfer 
consideration for the mortgage had not been paid. A mortgaged property 
to B by a deed executed on the 3rd May. B advanced the money secured 
by the mortgage a week later on the 10th Ma}. Meantime on the 7th May, 
A sold the property to C. C contended that as the consideration had not 
been paid at the time of his sale, he was not bound by the mortgage. 
Held that the mortgage was effective from the date of execution, and that 
C*s purchase ivas subject to the mortgage (Raghunath a. Amir Baksh, 1 
Pat.). But in order that B may succeed in the suit he should have the 
mortgage registered within the period allowed by law. 

318. Right of mortgagor to redeem mortgaged property.—At any time 
after the principal money has become due, a mortgagor has a right, on 
payment or tender at a proper time and place, of the mortgage money, to 
require the mortgagee {a\ to deliver to the mortgagor the mortgage deed 
and all documents relating to the mortgaged property which are in posses¬ 
sion or power of the mortgagee, ( b ) where the mortgagee is in possession 
of the mortgaged property, to deliver possession thereof to the mortgagor, 
and (c) at the cost of the mortgagor either to re-transfer the mortgaged 
property to him or to such person as he may direct (s. 601. The mort¬ 
gagor’s right of redemption after the date fixed for payment is called in 
English law the equity of redemption. A mortgage being a security for 
the debt, the right of redemption continues although the mortgagor fails 
to pay the debt on the due date. The right of redemption is therefore a 
statutory right which cannot he fettered by any condition which impedes 
or prevents redemption. Any such condition is called in English law a 
clog on the equity of redemption and any provision inserted to hamper 
or prevent redemption is void. This is also implied in the maxim, “ once 
a mortgage, always a mortgage."’ Thus a condition in the mortgage-deed 
that if the mortgagor does not redeem the mortgage within a certain 
number of years (say five years), is a clog on the equity of redemption 
and the mortgage can be redeemable even after the period of five years. 
Similarly a condition postponing redemption in case of default by the 
mortgagor to pay the debt on a stipulated day is a clog on the equity of 
redemption and therefore invalid. Similarly a condition converting a 
mortgage into a sale is a clog on the equity redemption. Although any 
agreement which operates as a clog on the equity of redemption is void, 
the mortgagor may enter into any agreement, after the mortgage (and 
not as part of the transaction itself I, restricting his rights. Such an 
agreement is valid and enforceable. 

319. Redemption of portion of mortgaged property.—A mortgage 
security is indivisible and as such it is not open to die owner of a part 
of the mortgaged property to ask for redemption of his part only of the 
mortgaged property on payment of a proportionate part of the mortgage 
money. Thus A, B and C mortgage Whiteacre of which they are the joint 
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owners having an equal share, to D, for Rs. 12,000. A cannot claim to 
redeem his 1/3 share in Whiteacre on payment of Rs. 4,000 with interest 
on the same. But he may, if he chooses, redeem the whole mortgage 
by pacing the full amount of the mortgage money. The reason for this 
rule is that the disintegration of the mortgage security w^ould result great 
injustice to the mortgagee, for, the part which A seeks to redeem may be 
the most fertile part of Whiteacre and the rest of it not sufficient to support 
the rest of the mortgage debt ; and also because it would make the 
mortgagee institute separate suits against each of them. 

320. Mortgagor’s right to assign the mortgage-debt.—^Where a mort¬ 
gagor is entitled to redemption, then, on the fulfilment of any of the 
conditions which would entitle him to require a re-transfer, he may require 
the mortgagee, instead of re-transferring the property, to assign the 
mortgage-debt and transfer the mortgaged property to such third person 
as the mortgagor may direct ; and the mortgagee shall be bound to assign 
and transfer accordingly Is. 60A|. The provisions of this section do 
not apply in the case of a mortgagee who is or has been in possession. 
The reason is that a mortgagee who has taken possession remains account¬ 
able in respect of profits and other matters even after the transfer. 

321. Mortgagor’s right to inspection of documents.—A mortgagor as 
long as his right of redemption subsists, shall be entitled at all reasonable 
times, at his request and at his owm cost and on payment of mortgagee's 
costs, to inspect and make copies of documents of title relating to the 
mortgaged property which are in the custody or power of the mortgagee 
fs. 

322. Mortgagor’s right to redeem separately or simultaneously.—A 
mortgagor who has executed two or more mortgages in favour of the 
same mortgagee shall, in the absence of a contract to the contrary when 
the principal money of any two or more of the mortgages has become 
due, be entitled to redeem any one such mortgage separately fs. 61). 

323. Right of usufructuary mortgagor to recover possession.—In the 
case of a usufructuary mortgagee, the mortgagor has a right to recover 
possession of the property together with the mortgage-deed and all docu¬ 
ments relating to the mortgaged property which are in the possession or 
pmver of the mortgagee (s. 62). 

324. Right of the mortgagor to accession to mortgaged property.— 
Where mortgaged property in the possession of the mortgagee has, during 
the continuance of the mortgage, received any accession, the mortgagor 
shall be entitled as against the mortgagee to such accession, in the absence 
of a contract to the contrary, on redemption of the same. But where such 
accession has been acquired at the expense of the mortgagee, and is 
capable of separate possession or enjoyment without detriment to the 
principal property, the mortgagor desiring to take such accession must 
pay to the mortgagee the expense of acquiring it. If such separate posses¬ 
sion or enjoyment is not possible, the accession must be delivered with 
die property, the mortgagor being liable, in the case of an acquisition, 
for the expenses necessary to preserve the property from destruction. 
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forf 6 iture or sale, or made with his assent, to pa\ the proper cost thereof, 
^is an addition to the mortgage debt with interest at the same rate as is 
payable on the principal or where no such rate is fixed, at nine per cent 
per annum (s. 63). 

325. Mortgagor’s right to the renewal of a lease.—Where the mortgaged 
property is a lease and the mortgagee obtains a renewal of the lease, the 
mortgagor, upon redemption, shall, in the absence of a contract to the 
contrary, have the benefit of the new lease ^s. 641, 

326. Mortgagor’s power to lease.—( 1 ) Subject to the provisions of 

sub-section ( 2 ) a mortgagor while lawfully in possession of the mortgaged 
property, shall have power to make leases thereof which shall be binding 
on the mortgagee (s. 65A). ( 2 ) |a) Ever> such lease shall be such as 

would be made in the course of management of the property concerned 
and in accordance with any local law, custom or usage. ( b ) Every such 
lease shall reserve the best rent that can reasonably he obtained, and no 
premium shall be paid or promised and no rent shall be payable in 
advance, (c) No such lease shall contain a covenant for renewal, 
id) Every such lease shall take effect from a date not later than six 
months from the date on which it is made, (e) In the case of a building, 
whether leased with or without the land on which they stand, the duration 
of the lease shall in no case exceed three years and the lease shall contain 
a covenant for payment of the rent and a condition of re-entry on the 
rent not being paid within a time specified therein. (3) The provisions 
of sub-section ( 1 ) apply only if and so far as a contrary intention is not 
expressed in the mortgage-deed ; and the provisions of sub-section (2) 
may be varied or extended by the mortgage-deed. It must be noted that 
under this section the mortgagor has the power of granting lease only 
if he is in possession of the mortgaged property. The whole section is 
subject to any contract between the parties restricting the power of the 
mortgagor to lease mortgaged property. 

327. Waste by mortgagor in possession.— A mortgagor in possession 
is not liable for the natural deterioration of the mortgaged property 
although in possession of the property notwithstanding the mortgage ; 
he can enjoy the property in any way he likes, provided the security 
remains in tact ; but he cannot commit any act which is destructive of 
or permanently injurious to the property so as to render the securiU 
insufficient. If the security becomes insufficient the mortgagee may sue 
for the money without waiting for the stipulated period. A security is 
said to be insufficient within the meaning of this section unless the value 
of the mortgaged property exceeds by one-third, or if consisting of build¬ 
ings, exceeds by one-half the amount for the time being due on the 
mortgage (s. 66 ). 

328. Implied covenants by mortgagor.—In the absence of a contract 
to the contrary, the mortgagor shall be deemed to contract with the 
mortgagee :—(or) that the interest which the mortgagor professes to 
transfer to the mortgagee subsists, and that the mortgagor has power to 
transfer the same ; ( 6 ) that the mortgagor will defend, or if the mortgs^ee 
be in possession of the mortgaged property, enable him to defend the 



The Transfer of Property 


15C 

mortgagor’s title thereto : (cj that the mortgagor will, so long as the 
mortgagee is not in possession of the mortgaged property, pay all the public 
dues accruing due in respect of the property ; \d] and where the mort¬ 
gaged property is a lease, that the rent payable under the lease and the 
conditions contained therein shall be duly discharged ; (e) and where 
the mortgage is a second or a subsequent encumbrance on the property, 
the mortgagor shall pay^ the interest and will, at the proper time discharge 
the principal money due on such prior encumbrance. The benefit of the 
contracts mentioned in this section shall be annexed to the land and 
shall go w-ith the interest of the mortgagee as such, and may be enforced 
by' e\ ery person in whom that interest is for the whole or any part thereof 
from time to time \ested. 

329. Rights of the Mortgagee to foredosure.—In the absence of a 
contract to the contrary. the mortgagee has. at any time after the mortgage- 
money has become due to him, and before a deer ee has been made for the 
redemption of the mortgaged property, or the mortgage-money has been 
paid or deposited in the Court, a right to obtain from the Court a decree 
that the mortgagor should be absolutely debaned of his right to redeem 
the property. A suit to obtain from the Court a decree that the mortgagor 
shall he absolutely debarred of his right to redeem the mortgaged property 
IS called a suit for foreclosure (s. 61). 

330. Mortgagee’s right to seU.—Foreclosure is not the only^ remedy 
gi\en to the mortgagee on the mortgagor’s failure to exercise his right 
of redemption. He can as w’ell apply to the Court for a decree that the 
property be sold instead of being foreclosed. 

331. ^Prohibitions as regards Mortgagee’s rights.—These prohibitions 
may be summed up as follows : (i) A simple mortgagee cannot foreclose. 
(m) a usufructuary mortgagee as such can neither foreclose or sell. 
Being in possession of the property his right consists of holding the pro¬ 
perty and applying the income thereof for the payment of interest and 
principal secured by the mortgage. If, however, the property is not 
redeemed within the period of limitation (60 years), the property vests 
in him absolutely. \iii) A mortgagee by conditional sale cannot as such 
foreclose. ( iv ) A person interested in part only of the mortgage money can¬ 
not institute a suit relating only to a corresponding part of the mortgaged 
property, unless the other mortgagees have with the consent of the 
mortgagor, se\ ered their interests in the mortgage. 

332. No foreclosure or sale of a part only of the mortgaged proiperty.— 
The mortgage debt being single and indivisible, it follows that right of 
foreclosure and sale, like that of the redemption cannot, in general, be 
exercised fractionally. Thus when several persons have an interest in 
the mortgage, one of them cannot be permitted to foreclose or sell his 
part only of the mortgaged property. This can be done only when the 
several persons interested in the mortgage have, with the consent of the 
mortgagor, severed their interest in the mortgage. 

333. Personal remedy of the mortgagee.—^The mortgagee has a right 
to sue for the mortgage money in the following cases and in no others, 
namely, (a) Where the mortgagor binds himself to pay the same ; (viz. 
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in a simple and in an English mortgage). ( 6) Where. b\ any cause, 

other than the wrongful act of the mortgagor oi the mortgagee, the mort¬ 
gaged property is wholly or partially destioyed or the security is rendered 
insufficient, and the mortgagee has ghen the mortgagor a reasonable 
opportunity of providing further security' enough to lender the whole 
security sufficient and the mortgagor has failed to do so ; (cl WTiere the 
mortgagee is deprived of the whole or part of his security by or in con* 
sequence of the wrongful act or default of the mortgagor ; [d] Where, 
the mortgagee being entitled to possession of the mortgaged property, 
the mortgagor fails to deliver the same to him. or to secure the possession 
thereof to him without disturbance by the mortgagor or any person claim¬ 
ing under a title superior to that of the mortgagor. Where a suit is 
brought under clause (a) or (6j. the Court may, at its discretion, stay 
the suit and all proceedings therein, notwithstanding any conliacl to the 
contrary, until the mortgagee has exhausted all his available remedies 
against the mortgaged property or what remains of it, unless the mort¬ 
gagee abandons his security and, if necessary, re-transfeis the moitgaged 
property. 

334. Mortgagee’s right of sale without the intervention of the Court.— 
A mortgagee or any person acting on his behalf, shall, subject to the 
provisions of this section, have power to sell or concur in selling the 
mortgaged property, or any part thereof, in default of the payment of 
the mortgaged money, without the intervention of the Court in the follow¬ 
ing cases and in no others, namely,— (s. 69). (a) WTien the mortgage 

is an English mortgage, and neither the mortgagor Jior the mortgagee 
is a Hindu, Muhammadan or Buddhist ; (6) where a power of sale with¬ 
out the intervention of the Court is expressly conferred on the mortgaged 
property by the mortgage deed and mortgagee is the Secretary of Stale 
for India ; (c) where a power of sale without the intervention of Court 
is expressly conferred on the mortgagee by the mortgage-deed, and the 
mortgaged property or any part thereof was, at the time on the date 
of the execution of the mortgage-deed, situate within the town of Calcutta, 
Bombay, Madras, Karachi or in any other town which the Governor- 
General-in-Council may, by notification in the Gazette of India specify 
in this behalf. No such power shall he exeidsed unless and until — 
(f) notice in writing requiring the payment of the mortgage money has 
been served on mortgagor, or on one of the several mortgagors, and default 
has been made in payment of the mortgage money, or of part thereof for 
three months after such service ; or {ii) some interest under the mortgage 
amounting at least to five hundred rupees is in arrear and unpaid for 
three months after becoming due. WTien a sale has been made in the 
professed exercise of such a power, the title of the purchaser shall not he 
impeached on the ground that no case had arisen to authorise the sale, 
or that due notice had not been given or that the power was otherwise 
improperly or irregularly exercised ; but any person injured thereby shall 
have his remedy in damages against the person exercising that power. 
The money which is received by the mortgagee shall be applied (after 
the discharge of any charge or other incumbrances on the property) first 
in the payment of all costs, charges and expenses properly incurred by 
him, and secondly, in the discharge of the mortgage debt ; and the residue 
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(if an> ) shall be paid to the person entitled to the mortgaged propert). 
■or authorised to give receipts for the proceeds of the sale thereof. 

335. Mortgagee’s right to accession to the mortgaged property.—If 
after the date of mortgage, any accession is made to the mortgaged pro¬ 
perty, the mortgagee, in absence of a contract to the contrary, shall, for 
the purposes of his security, be entitled to such accession (s. 70). 
llustrations : ii) A mortgages to B a certain field bordering on a river. 
The field in increased by alluvion. For the purposes of his security B 
is entitled to the increase ; {ii) A mortgages a certain plot of building 
land to B and aftenvards erects a house on the plot. For the purposes 
of his security B is entitled to the land as well as the house. 

336. Mortgagee’s right to renewal of lease.—^When the mortgaged 
property is a lease and the mortgagor obtains a renewal of lease, the 
mortgagee, in the absence of a contract to the contrary, shall, for the 
purpose of his security be entitled to the new lease. 

337. Rights of the mortgagee in possession to spend money.— A mort¬ 
gagee may spend such money as is necessary (s. 721 : U‘) For the preser- 
^ation of the mortgaged property from destruction, forfeiture or sale ; 
(ii) For supporting the mortgagor’s title to the property ; [Hi) For 
making his own title thereto good against the mortgagor ; and, (iv) When 
the mortgaged property is a renewable lease-hold, for the renewal of the 
lease ; and may in the absence of a contract to the control y add such 
money to the principal money at the rate of interest payable on the 
principal, and where no rate of interest is fixed, at the rate of nine per 
cent per annum. Where the property is also by its nature insurable, the 
mortgagee may also, in the absence of a contract to the contrary, insure 
against loss or fire the whole or any part of the mortgaged property ; and 
the premiums shall be added to as in the previous para of this section. 

338. Rights of the mortgagee to proceeds of revenue sale or compen¬ 
sation on acquisition.—^Where the mortgaged property or any part thereof 
or any interest therein, is sold owing to failure to pay arrears of such 
property, and such failure did not arise from any default of the mortgagee, 
the mortgagee shall be entitled to claim the mortgaged money, in whole 
or in part, out of any surplus sale proceeds remaining after the payment 
of the arrears and of all charges and deductions directed by law. Similarly, 
where the mortgaged property or any part thereof or any interest therein 
is acquired under the Land Acquisition Act, the mortgagee shall be entitled 
to claim payment of the mortgaged money, in whole or in part, out of the 
amount due to the mortgagor as compraisation. Such claims shall prevail 
against all other claims except those of prior encumbrances, and may, be 
enforced notwithstanding that the principal money on the mortgage has 
not become due. 

339. Liabilities of the mortgagee in possession.—When during the 
continuance of mortgage, the mortgagee takes possession of the mortgaged 
property : (a) He must manage the property as a person of or^nary 
prudence would manage if it were his own ; (6) he must use his best 
endeavours to collect the rents and profits thereof ; (c) He must, in the 
al^nce of a contract to the contrary, out of the income of the property. 



Marshalling of Secufities 


161 


pay the Government revenue, all other charges of a public nature and all 
rents accruing due in respect thereof during such possession, and any 
arrears of rent in default of payment of which the property may be 
summarily sold ; {d) He must, in the absence of a contract to the contrary’ 
make such necessary repairs of the property ; (e) He must not commit 
any act which is destructive or permanently injurious to the property ; 
(/) Where property subject to mortgage is destroyed and such property 
had been insured against loss or damage, apply any money which he 
actually receives in re-instating the property ; (gj He must keep a clear 
account of all the rents received by him and give the mortgagor, at his 
request and cost, true copies of such accounts. If the mortgagee fails 
to perform any of the duties imposed upon him by this section, he may, 
when accounts are taken in pursuance of a decree made under this chapter, 
he debited with the loss, if any, occasioned by such failure. 

340. Marshalling of securities.—If the owner of two or more proper¬ 
ties mortgages them to one person and then mortgages one or more of the 
properties to another person, the subsequent mortgagee is, in. the absence 
of a contract to the contrary, entitled to have the mortgage-debt satisfied 
out of the properties not mortgaged to him, so far as the same will extend, 
but not so as to prejudice the rights of the prior mortgagee or of any 
person who has for consideration acquired an interest in any of the 
properties (s. 81 L 

Illustration 

A Mortgages X and Y to B .. .. B 

A again mortgages Y to .. .. C 

Under the rule, C may compel the debt due to B to be satisfied in 

the first instance out of X not mortgaged to him so far as the same will 
extend, and only in case X is not sufficient to satisfy B’s debt in its entirety, 
to allow him to resort to Y. In such cases it does not matter whether 
C had or had no notice of the previous mortgage of Y to B. 

341. Contribution,—^Where property subject to a mortgage belongs 
to two or more persons having distinct and separate rights of ownership 
therein, the different shares in or parts of such property owned by such 
persons are, in the absence of a contract to the contrary, liable to conribute 
rateably to the debt secured by the mortgage, and, for determining the 
rate at which each share or part shall contribute, the value thereof shall be 
deemed to he its value at the date of the mortgage after deduction of the 
amoimt of any other mortgage or charge to which it may have been 
subject on that date. The right of contribution rests upon the principle 
that a fund which is equally liable with another to pay a debt shall not 
escape because the creditor has been paid out of the other fund alone, but 
that both ^ould rateably contribute to the debt. 

Illustration 

Property X is mortgaged for Rs. 400 to A. 

Property X and Y are mortgaged for Rs. 800 to B. 

then if X and Y are each worth Rs. 1,000, and are sold, X to C, Y to D, 
the contribution of C and D to the mortgage of Rs- 800 is in the ratio 

It 
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of 600 to 1000. This is arrhed at after deducting the piior mortgage 
of X (for Rs. 4001 out of the value of X. Therefore C is liable to pa\ 
Rs. 300 and D is liable to pay Rs. 500 on the ratio of 6 to 10. As a 
consequence of the rule of contribution, if D had paid the t\hole of the 
mortgage of Rs. 800, he is entitled to reco\er Rs. dOO from C b} a suit 
for contribution. 

342. Deposit in Court.—At an> time after the principal mone\ paj- 
able in respect of an) mortgage has become due and before a suit for 
redemption of the mortgaged property is barred, the mortgagor or an\ 
person entitled to institute such suit, may deposit, in the Court competent 
to accept in that b.ehalf. the amount due on the mortgage. The Court 
shall thereupon cause a i\’Titteii notice of the deposit to be ser\ ed on the 
mortgagee, and the mortgagee may. on presenting a petition, stating the 
money due on the mortgage, and his willingness to accept the mone) so 
deposited in full discharge of such amount, and on his depositing in tlie 
Court the documents in his possession and power relating to the mortgaged 
property, apply for and receh'e the mone), and the mortgage so deposited 
shall he delivered to the mortgagor or an) other person duly authorised 
cn his behalf (s, 831. When the mortgagor has tendered or deposited 
in the Court under s. 83 the amount remaining due on the mortgage, 
interest on the principal money shall cease from the time notice ol the 
deposit has been served on the mortgagee. 

343. Persons who may sue for redemption.— Besides the mortgagor, 
any of the following persons may redeem, or institute a suit for redemp¬ 
tion of the mortgaged property, namely, fs. 91).— (i) Any person (other 
than the mortgagee of the interest sought to be redeemed) uho has an) 
interest in. or charge upon, the property mortgaged or in or upon the 
right to redeem the same ; (ft) Any surety for the payment of the mort¬ 
gage-debt or any part thereof : or ’fwi) An) creditor of the mortgagor 
who has in a suit for the administration of his estate obtained a decree for 
the sale of the mortgaged property. When there are several mortgages 
on the same propert). all the subsequent mortgagees being assignees of 
the equity of redemption have the right of redemption of the prior mort¬ 
gages. For example, suppose A. the mortgagor, executes successive 
mortgages as follows:— 

First Mortgage to .. . , . . B 

Second Mortgage to .. . , .. C 

Third Mortgage to .. .. , . D 

Now C is the assignee of part of the equity of redemption of A against 
B, and has therefore the right to redeem B. For the same reason D can 
redeem C and B. 

344. The doctrine of subrogation with respect to redemption.—The 
word “ subrogation ’’ means substitution, for, the person redeeming is 
substituted for the encumbrancer whom he has paid off. The previous 
paragraph states who (besides the mortgagor) may sue for the redemp¬ 
tion of the mortgaged property. In all these cases the persons named are 
entitled to be subrogated or substituted in the place of the creditor who 



Charge Defined 


163 


is paid off. That is to sa)'. these persons will have, so far as redemption, 
foreclosure or sale of the property, the same rights as the mortgagee 
w'hose mortgage the)* redeem may have against the mortgagor. 

lllusti ations. 

A Mortgages X to B for . . . . Rs. 1 . 000 . 

A subsequently Mortgages X to C . . Rs. 800. 

A again Mortgages X to D for . . Rs. 600. 

D pajs off the mortgage due to B. D is subrogated to the position 
of B. The result is that D is entitled to reco\er the sum of Rs. 1,000 
(advanced by B whom D has paid off), as a first charge on property X. 
If there be any balance left after the first chaige. it will be distributed 
among the subsequent mortgages in their resperth e priorities. 

345. Charge defined.—Where imino\dble properR of one person is 
hy act of parties or operatioji of law made securil\ for the payment of 
money to another, and the transaction does not amount to a mortgage, 
the latter person is said to have a charge on the property ; and no charge 
shall he enforced against any property in the hands of a person to whom 
such property has been transferred for cousideiation and ndthoiit notice 
of the charge (s. 100). 

346. Two kinds of charges.—Charges arc created or arise in two 

ways and both are included in the above section. They are : (1 1 Charges 
created hy' act of parties and (2) created by operation of law.^ Charges 
created hy act of parties. —For the creation of a charge bv act of parties, 
no particular form of words is necessary. It is sufficient if having regard 
to all the circumstances of the transaction, the docunirnl shows an inten¬ 
tion to make the land security for the pa\ ment of money mentioned 
therein. Instances of charge by act of parties ; u') A inherited an estate 
from his maternal grandfather and executed an agreement to pay his 
sister B a fixed annual sum out of the rents of the estate. B has a charge 
of the estate ; (ill A sued B on a promissoiw note. The compromise 
decree directed the payment of the money and further directed that B 
shall not dispose of his share in his property until satisfaction of the 
entire decretal amount. Held that A had a charge on the properly speci¬ 
fied. Charge created by operation of laiv. —A charge by operation of the 
law arises under the following sections of this Act : f 11 A third party 
having a right to receive maintenance out of the profits of immovable 
property creates a charge on the property and can be enforced against a 
transferee with notice of the said rights or against a gratuitous transferee; 
but not against a bona fide transferee for consideration and without notice 
of the charge (s. 39). ( 2 ) Where ownership of property^ has passed to 

the buyer on a sale of immovable property^ before payment of the “whole 
of the purchase money, the seller is entitled to a charge on the property 
in the hands of the buyer. (3) On a sale of immovable property the 
buyer is entitled to a charge on the property sold to him for any money 
advanced by him, in anticipation of the delivery of the property. (4) If 
the mortgagee spends any money for the preservation of the mortgaged 
property from destruction, forfeiture or sale, he has a charge on the 
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property in his possession in addition to the mortgage-debt and interest 
on the same. 

347. Attestation and Registration with respect to charge.—A charge 
need not be in "writing and therefore does not require to be registered and 
attested in the same vca.} as a mortgage. But if it is reduced to writing, 
registration is necessary if the property sought to be charged is of the 
value of Rs. 100 or upwards. 

348. Lease defined.—A lease of immovable property is a right to 
enjoy such property, made for a certain time, express or implied or in 
perpetuity, is consideration of a price paid or promised or of money, a 
share in the crops, service or any other thing of value, to be rendered 
periodically or on specified occasions to the transferor b\ the transferee, 
who accepts the transfer on such terms. The transferor is called the lessor, 
(or land-lord), transferee is called the lessee I or tenant I. the price is 
called the premium, and the money, share^ service or other thing is 
called the rent I s. 105). 

349. Duration of lease.—In the absence of a contract or local usage 
to the contrary a lease of immovable property for agricultural or manu¬ 
facturing purposes shall be deemed to be a lease from year to year, termin¬ 
able on the part of either the lessor or the lessee by six months’ notice 
expiring with the end of the year of the tenancy ; and a lease of immov¬ 
able property for any other purpose shall be deemed to be a lease from 
month to month terminable on the part of either lessor or lessee, by 
fifteen days’ notice expiring with the end of the month of the tenancy 
fs. 106). 

350. Requirements of a valid notice for the determination of a lease.— 
Every notice under this section must be in writing, signed by or on behalf of 
the person giving it and either be sent by^ post to the party who is intended 
to be bound by it or to be tendered or delivered personally to such party 
or to one of his family^ or servants at his residence, or (where such tender 
or delivery' is not possible) affixed to a conspicuous part of the property 
(s. 106). The above presumptions as to the duration of a lease arise only 
when there is no agreement between the parties or local usage to the 
contrary. But the parties may agree that a notice must be given by one 
party to the other in a particular time or of a sufficient length of time. 
So a stipulation of two months or two weeks notice is quite valid. Again, 
when there is particular law or usage in a particular locality the pre¬ 
sumption does not arise. In Bombay a month’s notice ending with the 
last day of a calendar month is the usual practice in case of monthly 
tenancies ; but in the moffussil such a tenancy can be determined by 
fifteen day's’ notice ending with the last day of the month. 

351. Lease how made .—K lease of immovable property from year 
to year or for any term exceeding one year or reserving a yearly rent, 
can be made only by a registered instrument. All other leases of immov¬ 
able property may be made either by a registered instrument or by oral 
agreement accompanied by delivery of possession. Where a lease of 
immovable property is made by a registered instrument or, where there 
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are more instruments than one. each such instrument shall he executed 
by both the lessor and the lessee (s. 1071. Note that a lease when executed, 
shall be executed both by the lessor and the lessee. Therefore both the 
lessor and the lessee must be persons competent to contract, that is. persons 
who have attained the age of majority. 

352. Rights and Liabilities of the Lessor.— (a» The lessor is hound 
to disclose to the lessee any material defect in the property, with reference 
to its intended use, of W'hich the former is. and the latter is not. aware of 
and which the latter could not with ordinary care discover ; {h) The 
lessor is bound on lessee's request to put him in possession of the pro¬ 
perty : (c) The lessor shall be deemed to contract with the lessee that, 
if the latter pays the rent reserved by the lease, and performs tlie contracts 
binding on the lease, he may hold the property during the time limited 
b> the lease without interruption. 

353. Rights of the Lessee.— lai If during the continuance of the 
lease an> accession is made to the property, such accession (subject to 
the law relating to alluvion for the time being in force) shall be comprised 
in the lease ; (b) If by fire, tempest or flood. aii\ material part of the 
property be wholly destroyed or rendered substantially unfit for the 
purpose for which it was left, the lease shall, at the option of the lessee, 
he void ; provided that, if the injury be occasioned bj the wrongful act 
or default of the lessee, he shall not be entitled to avail himself, of the 
benefit of this provision ; fc) If the lessor neglects to make, i^ithin a 
reasonable time after notice, any repairs which he is bound to make to 
the property, the lessee may make the same himself, and deduct that 
expense of such repairs with interest from the rent, or otherwise recover 
from the lessor ; id) If the lessor neglects to make an) pa)ment which 
he is bound to make, and which if not made by him is recoverable from 
the lessee, the lessee may make such payment himself and deduct it from 
rent, or otherwise recover it from the lessor ; [e) The lessee nia), even 
after the deter min atibn of the lease remove, at any time ivhile he is in 
possession of the property but not afterwards all things which he has 
attached to the earth, provided he leaves it in the state in which he 
received it ; (/) When a lease of uncertain duration determines b) any 
fault except the fault of the lessee, he or his legal representative is en¬ 
titled to all the crops planted or sown by the lessee and growing upon 
the property when the lease determines, and to free ingress or egress to 
gather and carry them ; (g) The lessee may transfer absolutely or by 
way of sub-lease the whole or any part of his interest in the property and 
any transferee of any such interest may again transfer it. The lessee 
shall not, by reason of such transfer, cease to be subject to any of the 
liabilities attaching to the lease. 

354. The Liabilities of the Lessee.—fa) The lessee is bound to 
disclose to the lessor any fact as to the nature or extent of the interest 
which the lease is about to take of which the lessee is, and the lessor is 
is not, aware and which increases the value of the property ; (£>) the lessee 
is bound to pay or tender at the proper time and place, the prenuum or 
rent to the lessor or his agent on his behalf ; fc) the lessee is bound to 
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keep, and on the termination of the lease, to restore the propertv 
in as good condition as it ^vas at the time when he was put 
in possession, subject only to the changes caused by wear and 
tear or irresistible force. <d) if the lessee becomes aware of any ijroceed- 
ings to recover the property or an\ part thereof, or any encroachment 
made upon it. he is bound to give, with reasonable diligence notice thereof 
to the lessor ; (e i the lessee may use the property and its products (if 
any ' as a person of ordinary prudence would use them if they were his 
own ; but he must not use. or permit another to use the property for a 
purpose other than that for which it was leased, or fell or sell timber, 
pull down or damage buildings belonging to the lessor, or work mines 
or quarries not open when the lease "was granted, or commit any other 
act which is destructive or permanently injurious thereto ; \t\ he must 
not. without the lessor’s consent, erect on the property any permanent 
structure, except for agricultural purposes ; (g) on the determination of 
the lease, the lessee is hound to put the lessor into possession of the 
property. 

355. Rights of the lessor’s transferee.—If the lessor transfers the 
property leased, or any part thereof, the transferee in the absence of a 
contract to the contrary, shall possess all the rights, and. if the lessee so 
ele<ts, be subject to all the liabilities of the lessor a‘3 to the property so 
long as he is the owner of it ; provided that the transferee is not entitled 
to arrears of rent due before the transfer I s. 109). 

356. The various ways in which a lease can be determined.—A lease 
of immovable property determines (s. 111).— (a) By the expiry 
of time limited thereby : ib) By express surrender ; that is to say, in 
case the lessee yields up his interest under the lease to the lessor, by 
mutual agreement between them ; fcl By implied surrender ; (d) by 
forfeiture ; that is to say. ( 11 in case the lessee breaks an express condition 
which provides that on breach thereof the lessor may re-enter, or (ii) in 
case the lessee renounces his character as such by ^setting up a title in 
a third person or by claiming the title to himself ; or (wVl the lessee is 
adjudicated insolvent and the lease provides that the lessor may re-enter 
on the happening of such event ; and in any of these cases the lessor or 
his transferee gives notice in writing to the ,lessee of his intention to 
determine the lease ; is. 311 g), ie) On the expiration of a notice to 
determine the lease, or to quit, duly given by one party to the other. On 
breach of an express condition to which a proviso for entry is annexed, 
or in any of the events stated in s. Ill (g). the lease is voidable at the 
option of the lessor. If the lessor is aware of the breach, he may adopt 
one of three courses : ii) elect to avoid the lease, or {ii) elect not to 
avoid the lease, or iiii} make no election, In case fi) he must under the 
requirements of s. Ill fg) S*'"® notice in w’^riting to the lessee of his 
intention to determine the lease. In case {ii} there is a waiver of for¬ 
feiture. This is either express or implied from one or more acts men¬ 
tioned in the section. 

357. Relief against nonforfeiture for non-payment of rent,—^Where a 
lease of immovable .property has determined by forfeiture for non¬ 
payment of rent, and the lessor sues to eject the lessee, if, at the hearing 
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of the suit, the lessee pays or tenders to the lessor, the rent in arrears 
together ivith interest and costs, or furnishes securit) for pa^ ment w'ithin 
15 da\s. the Court rna^, in lieu of making a decree for ejectment, pass 
an order relieving the lessee against the forfeiture, and thereupon the 
lessee shall hold the properh as if the forfeiture had not occurred (s. 
114.) 

358. Relief against forfeiture in other cases.—Where a lease of 
inunovable property has determined by forfeiture of an express condition 
which pro\ides that on breach thereof the lessor may re-enter, no suit for 
ejectment shall lie unless and until the lessor has served on the lessee a 
notice in writing. — (a) specifying the breach complained of ; and (b) if 
the breach is capable of remedy, requiring the lessee to remedy the 
breach ; and the lessee fails, within a reasonable time from the date of 
the service of the notice, to remedy the breach, if it is capable of remedy. 
Provided. —ISothing in this section shall apply to an express condition 
against the assigning, underletting, parting with the possession or dispos¬ 
ing of the property leased, or to an express condition relating to for¬ 
feiture in case of non-payment of rent Is. 114-A). In such cases the 
lessor may bring an ejectment suit without giving him a previous notice. 

359. Effect of surrender or forfeiture on under-leases.—l^he surrender, 
express or implied, of a lease of immovable property does not prejudice 
an under-lease of the property^ or any part thereof previously granted by 
the lessee, on terms and conditions substantially^ the same (except as 
regards the amount of rent) as those of the original lease ; but unless 
the surrender is made for the purpose of obtaining a new lease the rent 
payable by and contracts binding on, the under-lessee shall be respectively^ 
payable to and enforceable by the lessor Is. 115). The forfeiture of 
such lease annuls all such under-leases, except where such forfeiture has 
been procured by the lessor in fraud of the under-leases, or relief against 
the forfeiture is granted to him. 

360. Effect of holding over.—If the tenant remains in possession of 

or implied of th lessor, it is called holding-over ; but if the tenant is 

in the enjoyment of the property without the assent of the lessor, such 
tenant is called a tenant-at-sufference. A tenant-at-sufference is only a 
trespasser and can be ejected summarily without notice. If a 
lessee or under-lessee of a property remains in possession there¬ 
of after the determination of the lease, and tlie lessor or his 

legal representative accepts rent from the lessee or under-lessee, 
or otherwise assents to continuing possession of the lease, it 

is, in the absence of a contract to the contrary, renewed from year to year 
or from month to month, according to the purpose for which property 
is leased. That is to say, if the original lease were for agricultural or 
manufacturing purposes, it will be an annual tenancy and when for any 
other purposes it will be a monthly tenancy Is. 116). 

361. Exchanges of properly.—A transfer of property- in completion 
of an exchange can be made only in the manner provided for the transfer 
of such property by sale, i.e., by a registered instrument if the value of 
the property exchanged is immovable property of the value Rs. 100 and 



168 


The Transfer of Property 


upwards. If any party to the exchange or any person claiming through 
or under such party is by reason of any defect in the title of the other 
party, deprived of the thing or any part of the thing received in exchange, 
such other party is liable to him or any other person claiming through 
or under him for loss caused thereby, or at the option of the person so 
deprived, for the return of the thing transferred, if still in the possession 
of such other party or his legal representative or transferee from him 
without consideration. 

362. Gift de&ied.—Gift ” is the transfer of certain existing 
movable or immovable property made voluntarily and without consider¬ 
ation, by the donor, to the donee, and accepted by him or on behalf of 
the donee. Such acceptance may be made during the life-time of the 
donor, and while he is still capable of giving. If the donee dies before 
acceptance, the gift is void (s. 122). Gift how effected. —For the purpose 
of making a gift of immovable property the transfer must be effected 
{whatever he the value of the property) by a registered instrument signed 
by or on behalf of the donor, and attested at least by two witnesses. For 
the purpose of making a gift of movable propert), the transfer ma} be 
effected either by a registered instrument as aforesaid, or by delivery. 
When gift becomes complete and irrevocable. —Where the donor of 
immovable property has handed over to the donee an instrument of gift 
duly executed and attested and the gift has been accepted by the donee, 
the donor has no power to revoke the gift on the ground of the non¬ 
registration of the instrument. When the instrument of gift has been 
handed over by the donor to the donee, and accepted by him the former 
has done everything in his power to make the donation complete and to 
make it effectiv'e. Registration does not depend upon his consent. 
Neither death, nor the express revocation by the donor, is the ground for 
refusing registration, if the other conditions are complied with. Gift of 
existing and future property. —A gift comprising both existing and future 
property is void as to the latter ( s. 1241. 

363. Gift to several donees of whom one does not accept.—A gift of 
a thing to two or more donees, of whom one does not accept is v’oid to 
the interest which he would have taken had he accepted it (s. 124). Thus 
the accepting donee takes only his share and not the whole property hv 
survivorship ; neither is there any forfeiture of the whole gift because 
one donee refuses to accept. 

364. When gift may be suspended or revoked.—The donor and the 
donee may agree that on the happening of any specified event which 
does not depend on the will of the donor, a gift shall be suspended or 
revoked ; but a gift which the parties agree shall be revocable wholly or 
in part at the mere will of the donor, is void wholly or in part, as the case 
may he. Save as aforesaid, a gift cannot be revoked, (s. 126).—^Nothing 
contained in this section shall be deemed to affect the rights of transferees 
for consideration without notice. That is to say, though under certain 
circumstances the donor may revoke or suspend the gift, he cannot proceed 
against a bona ff.de transferee for consideration without notice of the 
donor’s rights. 
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365. Void gifts.— (i) A gift which the parties agree shall be re- 
locahle wholly or in part at tJie mere will of the donor is void wholly 
or in part, as the case may be. lllustTotion. —A gives a lakh of rupees 
to B. reserving to himself, with B’s assent, the right to take back at his 
pleasure Rs. 10,000 out of the lakh. The gift holds good as to 90,000 
but is void as to Rs. 10,000, which continues to belong to A. (zY) A gilt 
is also void if made under such conditions, that a transfer under similar 
conditions would have been also void. Thus a gift which is made for 
an unlawful purpose is void ; similarly a gift which affects the rule of 
perpetuity is also void ; again, a gift if made depending upon a condition 
which is prohibited by law, or upon an impossible condition is also void. 

366, Onerous gifts .—A gift burdened with an obligation is called 
an onerous gift. (i) Where a gift is in the form of a single transfer 
to the same person, of several things of w’^hich one is and others arc not 
burdened with an obligation, the donee cannot accept onl) that portion 
\vhich is not burdened with on obligation and reject the other portion. 
Illustration.—A has shares in X, a prosperous joint stock compan\, and 
also shares in Y, a joint stock compan> in difficulties. Heavy calls are 
expected in respect of the company Y. A gives all his shares in joint stock 
companies. B refuses to accept the shares in Y. He cannot take the shares 
in X. 

(lY) Howev^er, where a gift is in the form of two or more separate 
and independent gifts to the same person of several things, the donee is 
at liberty to accept one of them and refuse the others, though the former 
may be beneficial and the others onerous (s. 127).— Illustration .—A 
having a lease for a term of years of a house at a rent which he and his 
representatives are bound to pay during the term, and which is more than 
for which the house can be let for, giv^es to B the lease, and also, as a 
separate and independent transaction^ a sum of mone). B refuses to 
accept the lease. He does not, by his refusal, forfeit the mone^. A donee 
not competent to contract and accepting the property burdened b> any 
obligation is not bound by his acceptance. But if, after becoming com¬ 
petent to contract and being aware of the obligation, he retains the 
property giv^en, he becomes so bound. 

The Law Relating to Registration 

of Documents 

371. Documents of which registration is compulsory.— fs. 17).— 

(o) Instruments of gifts of immovable property. —S. 123 of the 
Transfer of Property Act provides that for the purposes of marking a 
gift of immovable property, the “ transfer ” must be effected by a ’^regis¬ 
tered instrument. The word “ registered ” in that section does not mean 
that the instrument should he registered in the lifetime of the donor. If 
the donor dies before registration, the documents may be presented after 
his death, and, if registered, it will have the same effect as if registered 
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during his lifetime. On registration, a deed of gift operates from the date 
of execution. ^Tiere an instrument of gift of immovable property has 
been executed and only what remains to complete the gift is registration, 
the donor cannot subsequently change his mind and refuse to ha\e the 
instrument registered. In such cases the donor will be compelled, even 
against Ills ^vish. to ha^e the instrument registered. b) _or on behalf of 
the donee. (hi Other non-testamentary instruments which purport or 
operate to create, declare or extinguish whether in the preset}t or in the 
future, any right, title or interest of the value of one hundred rupees and 
upwards to and in immovable property. When it is necessary to deter¬ 
mine whether an instrument, other than a deed of gift, purports or 
operates to create an interest of the value of Rs. 100 or upwards in 
immovable property', the test of value is the consideration stated in the 
instrument. Thus in the case of a sale the price stated in the deed and 
not the actual value must be regarded as the V’^alue for registration. 
Similarly in the case of mortgage it is the principal munev secured by 
the mortgage that determines the value for registration. Re-conveyance 
of land by a mortgagee. —A reconveyance of land by a mortgagee to the 
mortgagor requires registration if the consideration is Rs. 100 or upwards. 
Instrument of partitioji. —Instruments of partition ol immovable property 
of the value of Rs. 100 or upwards require registration as it “ declares ” 
an interest in immovable property'. Releases and receipts .—A release 
when in writing in order to be operative at law, must be registered, when 
the amount of the claim to or interest in immovable property which is 
extinguished by the lease is of the value of Rs. 100 or upwards. Rent- 
note. — A. rent note providing that the tenants may hold the lands so long 
as they continue to pay the rent or perform the service, is a lease of 
immovable property which must he registered under s. 17 of the Registra¬ 
tion Act. (c) Non-testamentary instruments which acknowledge the receipt 
or paypient of any consideration on account of the creation declaration 
or extinction of any such right, title or interest ; This clause requires an 
acknowledgment in the form of a receipt to be registered but not an 
acknowledgment of the fact that a transaction has taken place. I d > Leases 
of immovable property from year to year or for any term exceeding one 
3 ear. or reserving a yearly rent, A lease is said to be “ from year to year ” 
when the lessee holds the lease for a term which may be determined at 
the end of the first year or any subsequent year of the tenancy, either by 
tne land-lord or the tenant, by a regular notice to quit. If no such notice 
l*e giv'en, the tenancy* will continue from y*ear to year for any number of 
years until surrendered or extinguished by the law of limitation or the 
lessors title in the property ceases, (e) ISon-testamentary instruments 
transferring or assigning any decree or order of a Court or award when 
.Such decree or order or award purports or operates to create, declare or 
cjotinguish tchether in the present or in the future any right, title or 
interest of the value of one hundred or upwards. 

372. In the following kinds of documents registration is not necessary. 
They* are:—(f) a composition deed, or \ii) any?' instrument relating to 
shares in a joint-stock company or any debenture issued by such 

company or i iv ) any endorsement upon a transfer of any debenture issued 
by any such company ; or lv> any document not itself creating, declar- 
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ing or extinguishing any right, title or interest in or the value of one 
hundred rupees oi upwards to or in immov able propert}, but merely 
creating ci light to obtain another document which v\ill. \vhen executed 
create or extinguish an^ such right. The principle enunciated by this 
clause raa\ be explained by an example : A executes a writing whereby 
he agrees to t^il land to B for Rs. 50.000. B pays Rs. 10,000 as earnest 
mone>. A acknowledges receipt of Rs. 30.000 in the vviiting itself, and 
agrees to execute a deed of sale of the land to B on payment of the 
balance. The writing is not registered. Is it admissible in evidence, 
not being registered ? The answer is ” Yes ’* because the agreement 
itself does not create an\ present demise of the land but only entitles B 
to obtain another document on payment of the balance and hence does not 
require to be registered, (zul Any decree or order of a Court except a 
decree or order expressed to be made on a compromise and comprising 
immovable property other than that which is the subject-matter of the 
suit or proceeding. Thus a consent decree does not require registration 
if it does not comprise immovable property other than that which is 
the subject-matter of the suit. But a consent decree in a money suit which 
gives a charge on immovable property which is not the subject-matter of 
the suit requires registration. I iv I Any endorsement on a mortgage-deed 
acknowledging the payment of the whole or any part of the mortgage- 
money, and any’ other receipt for payment of money due under a mortgage 
uheii the receipt does not purport to extinguish the moitgage. lllustia- 
tions. —( a ( A receipt endorsed on a mortgage-bond by the mortgagee in 
these terms : "‘Paid on the 21st December, Rs. 1.000, as part of the 
mortgage-debt ”. The receipt does not require registration. f6) A receipt 
passed by a mortgagee to the mortgagor in these terms : “ I have this 
day received pay^ment from you of Rs. 350 for principal and interest on 
the mortgage-debt. I have excused payment of balance of interest. 
Nothing remains due under the mortgage”. The receipt does not require 
registration because it does not on the face of it purport to extinguish 
the mortgage and it is a mere recital of a completed transaction, (c) A 
receipt passed by a mortgagee to the mortgagor in these terms : “ J. have 
received Rs. 500 in full satisfaction of the mortgage-debt, and I will 
return the title-deeds to you.” The receipt requires registration as it 
purports to extinguish the mortgage. 

373. Authorities to adopt a son and not conferred by a will, shall also 
be registered.—The object of this enactment is to provide a safeguard 
against fraud. An authority to adopt must be distinguished from a “deed 
of adoption.” The latter is a fact of adoption itself and does not require 
registration. 

374. Documents of which Registration is Optional.—Any of the fol¬ 
lowing documents may be registered under this Act, namely :—(a) ins- 
trumenis {other than instruments of gift and wills) which purport or 
operate to create, declare or extinguish whether in the present or in the 
future, any right, title or interest whether vested or contingent of a value 
of less than one hundred rupees, to or in immovable property ; {b) instru¬ 
ments acknowledging the receipt or payment of any’ consideration on 
account of the creation, declaration or extinction of any right, title or 
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interest ; (cl leases of immovable property for an} term not exceeding 
one year, and leases exempted under s. 17 : \d) instruments other than 
wills I which purport or operate, to create, declare or extinguish any right, 
title or interest to or in movable property ; ( e) wills ; and (/) all other 
documents not required by s. 17 to be registered. 

375. Of Presenting Documents for Registration.—A registering Officer 
has no jurisdiction to register a document unless it is presented for 
registration by any one of the persons described in s. 32, The terms of 
s. 32 are imperati\e and admit of no exceptions. If a document is 
presented for registration by a person who is not entitled to do under s. 32. 
the registration is invalid. S. 32 reads as follow’s : E\er} document to 
be registered under the Act, whether such registration is compulsoiy or 
optional, shall be presented at the proper registration office :—(a) Bv 
some person executing or claiming under the same, or, in the case of a 
copy of a decree or order, claiming under the decree or order ; or i h) h\ 
the representative or assign of such person ; or (c) b\ the 
agent of such person, representative or assign, dul} authorised b) a power 
of attorney having been executed and authenticated. If the document i« 
executed bv two or more persons it is not necessary that all of them should 
be present. The presentation by any one of them is a sufficient compliance 
of the law. A document may also be presented b} a person who executes 
it or b} the person in whose-favour it is executed. \^Tiere a partv 
executing a deed dies after its execution the person who holds a power 
of attorney from him has no authorit} to present the document for re¬ 
gistration after the death of the executant and if the registering officer 
registers the document its registration is invalid. And it is immaterial 
whether the registering officer has knowledge of the fact of the death of 
the executant or not. The reason is that the provisions of this section are 
imperative and admit of no exceptions. In such cases the proper person 
to present it for registration is the legal representative of the deceased. 

3/6. Period of time within which documents shall be registered.— 
^S^ith respect to the presentation of documents for registration, the Act 
says that no document (other than a wdll I shall be accepted for registra¬ 
tion unless it is presented for that purpose to the officer within jow months 
from the date of its execution. And in the case of a decree or order, 
four months from the day on which it becomes final. But if, owing to 
urgent necessity or imavoidable dela) or ow’ing to departure beyond 
British India any document is not presented for registration till after the 
expiration of that period, the Registrar, in case uhere the delay in present¬ 
ation does not exceed four months. ma\ direct that on payment of 
a fine not exceeding ten times tire amount of the proper registration fee, 
accept such document for registration. 

377. Of the Effect of Registration and Non-Registration.— (1) A 
registered document shall operate from the day of its execution, and not 
from the day of its registration, <S. 47). Illustration. —^A executes a 
deed of sale of his property to B on the 1st June, 1943. Subsequently A 
executes another deed of sale of the same property to C on the 1st July, 
1943. The deed to C is registered on the 1st August whereas the deed 
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to B is not registered until 15th August the same }eai. This does not 
^ive C priority over B under the section. The reason is, because the sale 
deed is registered within the time allowable for the registration of docu¬ 
ments under the Act, it takes priority as it had been the first in point of 
time to be executed. (2) All non-testamentar\ documents dul\ registered 
under this Act, and relating to any property, whether movable or immo\- 
able. shall take effect against any oral agreement or declai ation relating to 
such property, unless where the agreement or declaration has been 
accompanied or followed by delivery of possession and the same consti¬ 
tutes a valid transfer under any law’ for the time being in force (s. 48). 
Provided that a mortgage by deposit of title-deeds as defined in s. 58 of 
the Transfer of Property Act, shall take effect against any mortgage-deed 
subsequently executed and registered which relates to the same propert). 
The effect of the proviso may be explained by an illustration : A deposits 
the title-deeds of his property with B to secure pa}ment of a loan made 
by B. A then executes a legal mortgage of the same property- to C. The 
mortgage deed to C is duh registered. C is not entitled to priority over 
B. The question whether C had notice of the earlier equitable mortgage, 
or not, is immaterial. 13) Effect of non-registration of documents re- 
^ quired to be registeied. —No document required by s. 17 or’by an\ 
provision of the Transfer of Property Act, if not registered shall :— 
(ol affect any immovable properly comprised therein, or {b) confer any 
pow’er to adopt, or (c) be received as evidence of any transaction affecting 
such property or conferring such power, unless it has been so registered 
Is. 49). Provided that an unregistered document; affecting immovable 
property and required by this Act or by the Transfer of Property Act, 
to be registered may he received as evidence of a contract in a suit for 
Specific performance under s. 27 A of the Specific Relief Act, or evidence 
of part-performance of a contract for the purpose of s, 53 A of the 
Transfer of Property Act, or as evidence of any collateral transaction not 
required to be effected by registered instrument. 14) Every document 
of the kind mentioned in s. 17 and also those documents of which regis¬ 
tration is optional under s. 18 shall, if duly registered, take effect as 
regards the property comprised therein against any unregistered docu¬ 
ment relating to the same property, and not being a decree or order, 
whether such unregistered document be of the same nature as the regis¬ 
tered document or not (s. 50). Illustration. — A. executes a mortgage 
deed of his property to B to secure an advance of Rs. SO. The deed is 
optionally registrable and is not registered. Subsequently, A executes a 
deed of sale of the same property to C for Rs. 200. The deed is com¬ 
pulsorily registrable and'is registered under the Act. C’s deed is entitled 
to priority over B’s deed under the section. It must be noted that this 
section does not invalidate unregistered documents which are optionally 
registrable under the Act. All that is provided by the present section is 
that a registered document shall take effect against an unregistered docu¬ 
ment relating to the same property. That is te say, where there is a 
competition or question of priority between two documents relating to 
the same property, one registered and the other not, the registered 
document shall have priority over the unregistered one, although regis¬ 
tration as regards that document was not compulsory but only optional 
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under the Act. The section does not theiefore invalidate documents of 
^hich registration is optional and therefore not registered. Thus a 
mortgage of which registration is optional, but not registered, is not in 
itself invalid and hence if the mortgaged property is sold hy a 
subsequent mortgageee under the registered mortgage-deed the mortgagee 
under the prior unregistered deed is entitled to the surplus (if any ) left 
after saiisfaction of the registered mortgagee. The effect of non-registra¬ 
tion of the prior mortgage is that the unregistered mortgage will lank 
as a second mortgage and the subsequent mortgage will rank as the first 
mortgage. 

The Law Relating to the Making 
of Wills and Succession 

378. Extent and appleability of the Indian Succession Act.—The 
Indian Succession Act applies to:— 

(1> Europeans by birth and descent, possessing the British Indian 
domiciles (21 Persons *of mixed European and Native blood (Anglo- 
Indians), East-Indians, Jev^s and Armenians; (3) Indian Christians* 
except as provided by the Act. (4) Parsis ; regarding testamentary 
succession all the sections in the Act apply to Parsis ; but regarding intes¬ 
tate succession they will henceforth be governed by the amended Indian 
Succession I Amendment) Act, 1939. (5) Hindus : In the case of 

Hindus a distinction is made between (,1) Hindus by birth and who died 
as Hindus without having been married according to the Special Marriage 
Act of 1872 or as amended in 1923 ; (2) Those who had undergone 
through a marriage under the said Acts, and (.3) converts to the Hindu 
religion from any other religi6n. 

(1) In the case of Hindus by birth and \\ho had not undergone 
through marriage according to the Special Marriage Act, the provisions 
of this Act do not apply to intestate succession. They are governed by 
the Hindu law of succession. As regards testamentary succession, the 
Act applies except in so far as particular sections in the Act have not 
been made applicable to them by the Act itself. With respect to Hindus 
in (2) and (3), succession to the property of such persons and to the 
property of the issue of such marriage shall be regulated by this Act. 

379. Hindu Converts to Christianity.—Whei’e a Hindu becomes a 
Christian and dies a Christian, he is governed, in matters of succession 
by the Indian Succession Act and he cannot elect to continue to be gov¬ 
erned by rules of Hindu law. Conversion does not ajEFect the rights of 
the convert to a share in the joint family property. But conversion 
ejffects an immediate severance of the joint family status and a convert 
cannot claim the benefit of survivorship after the conversion, although 
there may not have been a partition between him and his Hindu brother. 
Hindu relations of the convert are not prohibited from inheriting to the 
estate of such a convert if he di^ without leaving any heir. Thus a 
Hindu father of a Christian convert is entitled to succeed to the son on 
the son’s dying intestate without leaving any heirs. Conversely, the 
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convert would also be entitled to suceed if'bis Hindu brother dies intestate 
ivithout lea\ing any heir. But this rule applies to the convert himself 
but not to his descendants. 

380. The provisions of this Act do not apply to Muhammadans.— 
A Muhammadan cannot, by will, dispose of more than a third of his estate 
after pay nient of his debts and deathbed (barges. The heirs get a vested 
interest in the property of the deceased from the moment of his death, 
and the executor (if any ) is an activ’-e trustee only as regards the bequeath- 
able third, and a bare trustee regarding the rest oi the property. 
In the administering of the estate with respect to the bequeath- 
able third, the provisions of this Act will apply in so far as they are 
not in conflict with Muhammadan law'. A Muhammadan will need not 
be in writing ; if it is in w^riting, it does not require attestation ; similarlv, 
a will may even be revoked oraly. The reason is that a Muliammadan 
will need not be in writing at all. Again, probate or letters of Adminis¬ 
tration are not necessary to establish any right to propel tv of the deceased 
except in case of debts due to the deceased. 

381. The question of domicile, its importance and how it may be 
acquired or changed.—The word domicile is not defined in this Act. In 
ordinary meaning it means the country in which a person either has oi 
must be deemed to have his permanent home. As soon as any child 
is born is acquires the domicile of its fatlier if it is legitimate or that of 
the mother if illegitimate : or if he is a posthumous child of the country 
in which the father domiciled at the time of the father’s death. This is 
called the domicile of origin. A person can change his domicile of origin 
by taking up a fixed habitation in a country which is not that of his 
domicile origin. Mere residence in a new place how'ever long is not 
enough ; it must have been made purposely with the intention to abandon 
his domicile of origin. Thus a person is not deemed to have acquired 
the British Indian domicile by reason of his residing there in His Majesty’’s 
Civil, military' or airforce service or in the exercise of any profession or 
calling. In die absence of any elear indication that a person intended to 
change his domicile by residing in any foreign country, his domicile of 
origin will apply. Any persojv may acquire a domicile in British India 
by making and depositing in some office in British India, appointed in 
this behalf by the Provincial Government, a declaration in writing under 
his hand of his desire to acquire such domicile ; provided that he has 
jbeen a resident of British India for one year immediately preceding the 
time of his making such declaration. By Marriage a woman acquires 
the domicile of her husband, if she had not the same before her marriage, 
and it continues to be the same during the subsistence of the marriage. 
The domicile of the wife no longer follows that of her husband (i) where 
the husband and wife are separated by the sentence of a competent Court, 
or (ii) if the husband is undergoing a sentence of transportation. A 
widow retains the domicile of her husband after her death unless she 
has changed it after his death. On the death of a person intestate the 
question, what was the domicile of the deceased is verv important, for 
s. 5 of the Act says, succession to the immovable property in British India 
shall be regulated by the law of British India, whatever such person may 
have had his domicile at the time of his death, whereas succession to the 
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Tnoiahle property of a deceased person is regulated by the lav, of the 
country in which such person had his domicile at the time of his death. 

382. Formalities for the making of a valid will.—will may be in 
an) form, but to be effective it must be executed in the form as lequired 
by this Act. That is to say, (z) the person making it should have signed 
or affixed his mark to the will or it should be signed by some 
person in his piesence and by his directions. The signature must 
be so placed that it should appear that it was intended thereby 
to give effect to the writing as a will. The best place for the signature or 
mark is at the foot of the writing ; {ii) It should be attested by two or 
more persons. If a will is not executed in the manner set forth above, it 
shall be deemed to be invalid and no effect shall he given to it. 

383. The essentials of a valid attestation.—All transactions requirmg 
attestation must conform to the following procedure. The rules given 
below are imperative and admit of no exceptions. Hence a document 
requiring attestation, if it is not attested as required by law, is invalid 
and does not operate to create or extinguish an) interest intended to be 
created or extinguished by the document. The following is the procedure; 
(IJ There shall be two or more attesting witnesses. These two or more 
persons must possess the combination of an intention with the fact of 
attesting the document. That is to say, each one of them must have signed 
as attesting witnesses. They need not be informed of the contents but 
the) must be told of the nature of the document. 

t2) {a) If the document is yet to he signed : (i) each attesting 
witness must have seen the executant sign or affix his mark (in case the 
executant is illiterate or is not physically strong enough to put his 
signature) or {ii) each witness must have seen some other person sign 
(and not affix his mark) in the presence of and by the direction of the 
executant. In this case there must be at least four persons present at 
the same time. They are : the executant, the person who is called upon 
to sign for the executant and the two attesting witnesses. 

(6) If the document is already signed or the mark of the executant 
has already been placed or that the document already bears the signature 
of any person signing on his behalf, the attesting witness must have 
received from the executant a personal acknowledgment of his signature 
or mark or of the signature of such other person signing for him. In 
such cases it is not necessary that both the attesting witnesses must have 
been present at the same time ; it is sufficient that each of them (although 
present at different times), signs after having received a personal acknow¬ 
ledgment from the executant. 

Form of Attestation. —^No particular form of attestation is necessary. 
The following is the usual form in a will : 

* Signed by the said A. B. the testator abovenamed as 
and for his last will and testament in the presence of us * 
present at the same time who have at his request in his / ^ d 

presence have hereunto subscribed our names as witnesses, s 
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384. Revocable nature of wills.—will may be re\oked or altered 
by its maker at any time during his lifetime. Even where a will is made 
irrevocable by express words, it can be re\oked at any time. But in order 
that such revocation or alteration may have effect, the requirements 
requisite for the making of a valid will must be present and the same 
formalities should be gone through. 

385. Capacity of persons for the mak ing of a valid will.—It is not 
every person who can make a valid will. The person must have attained 
the age of majority, that is, he must have completed the age of eighteen 
years, and must have been of sound mind at the time of making his will. 
If, however, he is a person for whom a guardian has been appointed by the 
Court, he must have completed 21 years. The following are also com¬ 
petent to make a valid will to the extent mentioned below : (1) A Hindu 
can by vrill dispose of his separate or self-acquired property to any one 
whom he likes, subject however, to his widow’s claim for maintenance. 
But, a Hindu belonging to a Mitakshara joint family cannot dispose of 
by will the joint family property or ancestral property. (2) A married 
tvoman may dispose of by will any property which she could alienate 
by her own act during her life. Thus she can di&pose of by will only 
her separate property. (3J Persons itho are deaf, dumb or blind can 
make a valid will provided they are able to know what they do by it. 

A person who is ordinarily insane can make a will during an interval 
in which he is of sound mind. The burden of proving that the testator 
was insane at the time of making the will is upon the person who alleges 
that he was not of sound mind at the time when he made the will. 

386. Incapacity for the making of a valid will. — (i) No person 
can make a v^alid will while he is in such a state of mind, w'hether arising 
from intoxication or from illness or from any other cause, that he does 
not know what he is doing. Therefore, a will made by a person when 
he is so excessively drunk that he is utterly deprived of the use of 
reason and understanding, is void ; but a person w'ho is habitually’^ 
addicted to drinking but is not insane or deranged, may make a valid 
will when he is not drunk. Similarly, illness which impairs the mind oi 
a person is such a manner as to deprive him of the power of understand ¬ 
ing the nature of his act, cannot make a valid will ; but mere debility 
unaccompanied by any mental incapacity will not deprive a person from 
making a wdll. Thus A, being very feeble and debilitated, but capable 
of exercising judgment as to the proper mode of disposing of his property 
can make a valid will, (ii) A will or any part of a will, the making of 
which has been caused by coercion or by such importunity as takes away 
the free agency of the testator, is void. Illustrations. — {i) A, falsely and 
knowingly representing to the testator that the testator’s only child is 
dead, induces the testator to make a will in his (A’s) favour. The will is 
void ; {ii) A threatens to shoot B, or burn his house or cause him to be 
arrested on a criminal charge, unless he makes a bequest in favour of 
C. The bequest is void, the making of it having been caused by coercion; 
(fw) A, being a prisoner by lawful authority, makes his will. The will 
is not invalid only by reason of the imprisonment, provided it was not 
caused by coercion or undue influence ; (fi;) A, with a view to obtaining 

13 



178 


The Law re. the Making of Wills 


a legac> from B. pajs him attention and flatters him and thereby produces 
in him a capricious partiality to A. B. in consequence of such attention 
and flatter}, makes his will b}’ which he leaves a legac} to A. The bequest 
is not rendered invalid by the attention and flatter} of A. (t;) A will 
made by a person who has not attained the age of majority is void. 

387. The various ways in which a will or codicil is revoked .— 
A will or codicil, or any part thereof shall be re\ oked ( i) by marriage 
of the testator, or tii) by the execution of another will or codicil, or 
(Hi) by some writing declaring an intention to revoke the same and 
executed in the manner in which a will is required to be executed, or (iv i 
by the burning, tearing or otherwise destroying the same by the testator or 
by some person in his presence and by his direction with the intention 
of revoking the same. (Codicil means an instrument made in relation 
to a will and explaining, altering or adding to its desposition). Revo¬ 
cation is in all cases a question of intention. Thus, if a testator erases 
his signature in order to write it in a better way, in the absence of the 
attesting witnesses, the erasure will not revoke the will because there is 
no intention to revoke it. Nevertheless the la-w requires that the revoca¬ 
tion should be effected in a particular manner and if the requirements 
laid down by the law are not obsen'^ed to the very letter, a will is not 
revoked although the intention to revoke it exists. Thus if a testator says 
in the presence of two witnesses, “ I revoke my will ” the will is not 
revoked because it cannot be revoked orally. Therefore the mere fact 
of making a subsequent will does not operate as a revocation of a prior 
one, unless the latter expressly or by necessary implication revokes the 
former. A person may die leaving more than one will and effect will be 
given to them all unless the subsequent will or codicil is inconsistent 
with the one of an earlier date in which case the latter instrument will 
revoke the former as to those parts only which are inconsistent. If a 
testator intends to revoke his will by some writing, such writing must 
be executed in the same manner as the execution of a will ; that is to sa}. 
such writing must bear his signature, and must be attested by two persons. 
This is called cancellation of the will. Merely drawing tw'o lines across 
the w’ill and writing below ‘"'’this will is cancelled” will not re\oke the 
will : the cancellation must be signed by the testator and attested by 
witnesses. If a testator w’ants to destroy his will, the burning or tearing of a 
will or otherwise destroying the will must be done by the testator or b} 
some person in his presence and by his direction with the intention of 
revoking the same. Thus if A, residing at Poona writes to B, his solicitor 
in Bombay, to destroy the will, the will is not revoked even if the solicitor 
dtetroys it, and probate will be granted of the draft copy. Because the 
destruction of the will- in order to operate as a revocation, must be 
done in the presence of the testator. 

The fact that marriage of the maker revokes any will made by him 
before marriage should be borne in mind. This rule does not, however, 
apply to Hindus, Sikhs and Jainas but to Parsis, Indian Christians and 
the rest. The rule applies not only to the first marriage but also to every 
subsequent marriage. Therefore it is advisable for persons whose 
marriage revokes the former will, to make a fresh will immediately on 
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marriage. If this is not done, the previous will would be \oid and no 
effect will be ghen to it. 

388. Effect of obliteration, interlineation or alteration in a ivill .— 
If a wil contains any interlineations, alterations or obliterations made 
after the will is executed, the same shalhnot have an) effect e.xcept so far 
as the words or meaning of the will shall have been thereby rendered 
illegible. The alterations, etc. shall be given effect Lo onlv if (z) the 
signature of the testator and of the attesting witnesses is made in the 
margin or in some part of the wdll opposite to or near such alterations ; 
or, I ii ) if a memorandum is signed b\ the testator and the attesting 
witnesses at the end or at some other part of the v\ill referring lo such 
alterations. 

389. Doctrine of dependent relative revocation. — When a 
testator destroys his will or codicil with the intention of setting 
up a previous will or codicil executed b) him. the intention to revoke the 
destroyed wdll is a conditional one. the condition being the validity of 
the document intended to be set up. If, therefore, the will intended to be 
revived has not been validly executed, {viz., for want of attestation or 
otherwise), the subsequent will is not revoked. Illustiation. —A makes 
a will in 1940 which is unattested ; in 1941 he makes another will which 
is attested and therefore valid ; in 1942 he destroys his will of 1941, his 
object being to set up the wdll of 1940 ; as the will of 1940 is not valid 
and therefore could not be set up, the will of 1941 is not revoked. 

390. Incorporation of papers by reference.—If a testator, in a will 
or codicil duly attested, refers to any other document then actually 
written as expressing any part of his intentions, such document shall he 
deemed to form part of the will or codicil in wliich it is referred to. 
Before a document can be incorporated the following conditions must be 
complied with : U‘l the document must be of a testamentary nature ; 
(zVl the document must have been in existence at the date of the will or 
codicil. A paper not in existence at the date of the execution of the 
will cannot be incorporated in it ; I Hi I the third condition for 
the incorporation of any such document is that the document 
must be clearly identified with the description of it given in the will ; A 
makes a will which is invalid. Afterwards A executes a codicil (which 
was signed and attested and therefore regular in all respects) beginning 
with the words, This is a codicil to my last will and testament.'’ It is 
proved that A had left no other will. It was held that the will was 
incorporated! in the codicil. 

391. How a will, once revoked, may be revived.—A will which is 
once revoked may be revived as follows.— (1) by re-execution, i.e., by 
its being signed again by the testator and attested by two witnesses show¬ 
ing an intention to revive the same ; or (2) by a codicil duly executed 
show'ing an intention to revive the will by express words referring to the 
will. Where however, a will which has been partly revoked, and after¬ 
wards wholly revoked, is revived, such revival shall not extend to the 
part that had been revoked first, unless an intention to the contrary is 
shown by the will or codicil (s. 73). 
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392. Execution of Privileged Wills.—^Any soldier or airman employ¬ 
ed in an expedition or engaged in actual warfare or any mariner being 
at sea. ma), if he has completed the age of eighteen years, dispose of 
his property by a will made in the following manner. Such wills are called 
privileged wills : such w-ills may be in w’riting or may be made by word 
of mouth. The execution of such”’wills shall be governed by the following 
rules.— fa) Such a will may be wholly written by the testator, in which 
case it need not be signed or attested ; (61 It may be written wholly or 
in part by another person, and signed by the testator ; in such cases it 
need not be attested ; (c) Tha soldier, airman or mariner may make a 
will by word of mouth declaring his intention before two witnesses present 
at the same time. A will made by word of mouth shall he null and void 
at the expiration of one month after the testator, being alive, has ceased 
to be entitled to make a privileged will (s. 66 .1 

393. Effect of gift to an attesting wdmess.—A will shall not be deemed 
to be insufficiently attested by reason of any benefit thereby given by wa\ 
of gift to such person, or to his wife or her husband ; but the bequest 
shall be void so far as concerns the person so attesting, or the udfe or 
husband of such person or any person claiming under either of them. 
But. however, a legatee under a will does not lose his legacy by attesting 
a codicil which confirms the will. But this above rule does not apply 
to Hindus, Sikhs. Buddhists and Jainas. Therefore the following illus¬ 
trations do not apply to wdlls made by such persons. Illustrations. — 
HI A by his will gives a legacy to B who is one of the attesting witnesses; 
the will is valid but B is not entitled to the legacy ; (w) A by his will 
bequeaths a legacy to D who is the wife of B, one of the attesting wit¬ 
nesses. D does not get the legacy ; (Hi I A legacy is given to X, son of 
B, who is one of the attesting witnesses. X is entitled to the legacy ; 
(ivl A executes a will which is attested by B. C and D. A legacy is 
given to B. B cannot claim the legacy although without him there were 
the required number of attesting witnesses ; (v) A will is attested by a 
solicitor. The will allows the solicitor to accept professional charges 
which he may?’ do in respect of the estate of the testator. The solicitor 
loses his professional charges. 

394. Points to be remembered at the time of Tnaking a will.—fal It 
is essential to the validity of a will or bequest that the object given by' 
it is ascertainable ; if, therefore, the testator, by mistake wrongly describes 
the nature or quality of the gift, or omits to describe it altogether, the 
will or bequest is void for uncertainty. Thus, where the testator says 
“ I bequeath goods, or some goods, money', wheat or the like without 
saying how much, the will or bequest as the case may be void for 
uncertainty. Similarly uncertainty in regard to the object of the gift 
is also void for xmcertainty. The object or purpose of the gift should be 
certain, (s. 89). The Courts have held that gifts for the following pur¬ 
poses are void for uncertainty. —(1) bequest to dharma is too vague and 
uncertain to be given effect to ; (2) A will providing'for the establish¬ 
ment of a pious institution of a permanent character for the commemo¬ 
ration of the testator’s name is void, (3) bequest for purpose of popular 
usefulness or purposes of charity is void for uncertainty ; (4) A will 
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bequeathing all the residue of the property for the political uplift of 
India is void for uncertainty. 

(hi Bequest in the alternative. —In such cases the legatee 
first named shall be entitled to the legacy if he is alive 
at the time when it takes effect ; but if he is then dead, the person or 
class of persons named in the alternalivc shall take the legacy. Illus¬ 
trations. — (j) A bequest is made to A or B. A sur\ives the testator ; 
B takes nothing ; (ri) A bequest is made to A or B. A dies after the 
will but before the testator. The legacy goes to B ; I iii I property is 
bequeathed to A or his heirs. A sur\i\es the testator. A takes the 
property absolutely'. 

(c) If a legacy is given to two persons jointly, and one 
of them dies before the testator, the other legatee takes the whole. 
Illustration. —The legacy is simply to A and B ; if both A and B were 
alive at the time of the testator’s death, they w’ould haxiB divided the 
estate in equal shares. But if .A. were dead at the time of the testator’s 
death, B takes the whole. , * ' 

tdf) Where property is bequeathed to a person and words are added 
which describe a class of persons but do not denote them as direct objects 
of an independent gift, such person is entitled to the whole interest of 
the testator therein, unless a contrary intention appears by the will. 
Illustrations. —^A bequest is made to A and his children. A takes an 
absolute interest in the property because the word children ” is not a 
word of limitation, and does not denote them as direct objects of a 
distinct and independent gift. Similarly^ if a bequest is made to “ A 
and his heirs ” the legatee intended is A and not his heirs. So, too, a 
gift to A for his life and then to his executors and administrators gives 
A an absolute interest. On the other hand if there is a bequest to “ A 
and his brothers ”, A and his brothers are jointly entitled to the estate, 
because the word “ brothers ” denotes them as direct objects of a distinct 
and independent gift. Similarly, if a gift is made to A for his life and 
after his death to his issue, A does not take an absolute estate, but on his 
death the property' belongs in equal shares to all persons who then answer 
the description of issue of A. 

(e) Where a bequest is to be made to a person not in existence at 
the time of the testator’s death, subject to a prior bequest contained in 
the will, the later bequest shall be void, unless it comprises the whole 
of the remaining interest of the testator in the thing bequeathed (s. 1131. 
Illustration. —Property is bequeathed to A for his life, and after his 
death to his eldest son for life, and after the death of the latter, to his 
eldest son. At the time of the death of the testator, A has no son. Here, 
the bequest to A’s eldest son is a bequest to a person not in existence at 
the testator’s death. It is not a bequest of the whole interest that remains 
with the testator. The bequest to A is good, but that to A’s eldest son is 
void. Therefore, after the death of A the bequest shall not go to A’s eldest 
son, but will form part of the testator’s estate and shall be disposed of as 
if he had died intestate. 
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(/> Rule against perpetuities. —^No bequest is valid whereby the vest¬ 
ing the thing bequeathed may he delayed beyond the life-time of one or 
more persons living at the testator's death and the minority of some person 
who shall be in existence at the expiration of that period, and to whom, 
if he attains full age. the thing bequeathed is to belong (s. 114). lUuS’ 
trations. — U*) Propert} is to be bequeathed to A for life and after his 
death to B for his life : and after B’s death to such of the sons of B as 
shall first attain the age of 25. A and B survi\e the testator. Here the 
son of B who shall first attain the age of 25 may be a son born after 
the death of the testator : such son may not attain 25 until more than 
18 years from the death of the longer liver of A and the B : and the 
vesting of the fund may be thus delayed bey ond the lifetime of A and B 
and the period of minority of the sons of B. The bequest after B s death 
is void. < a I A bequeaths property to B for life, then to C for life, and 
then on trust to such son of C as shall attain the age of 18. B and 
C are living at the time of the testator’s death. The bequest is valid and B. 
C and C’s son will enjoy the property in turn. But if the last limitation 
had been to C for life, and then on trust to such of the son of C as shall 
attain the age of 19 or more, the bequest after C^s death w’ould be void 
under s. 114 ; moreo\er, if it does not give C’s son an absolute interest 
in the property, it will be void under s. 113. 

(g I ^Tiere a person having a nephew or niece or any other relation, 
bequeaths any property to religious or charitable uses, such disposition 
shall be void unless it fulfils the following conditions, namely, the testator 
has, by a will executed not less than twelve months before his death and 
deposited w'ith the Registrar within six months from its execution, 
(s. 1181. This section forms an exception to the general rule that a 
testator may, by will, bequeath property belonging to him in any manner 
he likes. If he possesses a nephew, niece or any nearer relations, viz., 
lineal descendants, parents or brothers and sisters, he cannot bequeath 
any property to charity, unless the will has been executed at least one 
year before the testator’s death, and it had been deposited with the Regis¬ 
trar, within six months after execution. If the bequest contravenes the 
above rules, it is void and forms part of the testators’s estate and shall 
be disposed of as if he had died intestate in respect of it. The object 
of the section is to prohibit any capricious exercise of the right of a 
testator to will away his property to religious or charitable uses by 
persons having near relations except under the above conditions. This Sec¬ 
tion. however, does not apply to Hindus, Sikhs, Jainas and they can make 
a valid bequest to charity in contravention of s. 118, But a Hindu cannot 
by will bequeath property in such a manner as to defeat the rights of 
his widow to maintenance ; subject to this restriction a Hindu can make 
a valid bequest to charity although it may be void in the case of testators 
belonging to other communities because it infringes the provisions of this 
section, 

(/i) Effect of direction for accumulation, —^Where the terms of a 
will direct that the income arising from any property shall he accumulat¬ 
ed either wholly or in part during any period longer than a period of 
eighteen years from the death of the testator, such direction shall not he 
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absolutely void, but is void to the extent of the period exceeding eighteen, 
years. For example, if the direction is to accumulate for 25 years, it will 
he void to the extent of seven years. At the end of the statutory period 
of eighteen \ears. both the property and the income will" bcome payable 
as if there were no such directions. To this rule of the statutory period 
of eighteen years,, the following form the exceptions .— \i) the payment 
of the debts of the testator or any other person taking any interest in the 
will : or I ii ) the provision of portions for children or remoter issue of 
the testator or of any other person taking any interest in the will ; or 

the preservation or maintenance of an\ property bequeathed (s. 117). 
The object of this rule is that property cannot be tied up indefinitelv in 
such a manner as it would not be of some benefit to the living. 

Bequests preceded by the following kinds of conditions are void .— 
(1) x4 bequest upon an impossible condition is ^oid. (s. 126). Illus¬ 
tration. —An estate is bequeathed to A on condition that he shall walk 
100 miles in an hour ; the bequest is void. ( ii ) A bequeaths 500 rupees 
to B on condition that he shall marry A’s daughter. A s daughter was 
dead at the date of the will. The bequest is \oid. (s. 127). )2) A 

bequest upon a condition which would be contrary to law or to morality, 
is void, lllustiations. —(ij A bequeaths 500 rupees to B on condition 
that he shall murder C. The bequest is \ oid ; (ii) A bequeaths 500 
rupees to his niece if she will desert her husband. The bequest is void. 

\j) Bequests ivith Directions as to Application or Enjoyment. 
^XTiere a fund is bequeathed absolutely to or for the benefit of any person, 
but the will contains a direction that it shall be enjoyed in a particular 
manner, the legatee shall be entitled to receive the fund as if the will had 
contained no such direction, (s. 138). Illustration. —A sum of money 
is bequeathed towards purchasing a country residence for A, or to 
purchase an annuity for A. or to place A in any business. A chooses to 
receive the legacy in money. He is entitled to do so. 

395. Regarding the Registration and the Depositing of Wills in the 
Registrar's Office.—Keeping one’s will in the house is risky as it is likely 
to fall in the hands of persons who are adversely affected by it and who 
would, therefore, destroy it immediately on or before the death of the 
testator. Even keeping it in the custody of a person in w'hom the testator 
reposes confidence may be risky as the person in whom such confidence 
is reposed may prove false. Therefore it is advisable, as soon as a will 
is made, to have it registered (at any time) in the Registrar’s Office in 
the same manner as the registration of any other document. But a testator 
ma> not like that the contents of his will should be made known to 
others. For this purpose the following provisions are made in Ch. IX 
of the Registration Act:—^Any testator may, either personally or through 
a duly authorised agent, deposit wdth any Registrar his will in a sealed 
cover superscribed wdth the name of the testator and that of his agent 
(if any) and with a statement of the nature of the document. On receiv¬ 
ing such cover, the Registrar, if satisfied that the person presenting the 
same is the testator or his agent, shall make a note in his book and also 
on the cover the day and time of such piesenlation ^nd receipt and retain 
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the sealed cover in his fire-proof box. If the testator who has deposited 
such cover wishes to withdraw it, he may apply, either personalK or by 
duly authorised agent, to the Registrar who holds it in deposit, and such 
Registrar, if satisfied that the applicant is actually the testator or his 
agent, shall deliver the co^er accordingly. If, on the death of a testator 
who has deposited his will in a sealed cover in the abo^e manner, appli¬ 
cation is made to the Registrar w^ho holds it in deposit to open the same, 
and, if the Registrar is satisfied that the testator is dead, he shall, in 
the applicant’s presence open the cover and at the applicant’s expense 
supply him with a certified copy of the will. The original will shall 
then be re-deposited in the same box. For the purpose of making this 
application, the applicant need not be a claimant or exegutor under the 
will and may be anyone who is prepared to pay the requisite copying 
or other expenses. 

396. Of gifts in contemplation of death.— [donatio mortis causa), 
A gift is said to be made in contemplation of death where a person, who 
is ill and expects to die shortly of his illness delivers to another the 
possession of anj movable property to keep as a gift in case the donor 
shall die of that illness. The property must be such which he could 
dispose of by will. Such a gift may be taken back by the giver ; and 
shall not take effect if he recovers from the illness during which it was 
made (s. 191). In order to constitute a valid donatio mortis causa under 
this Act, the following requisites must be complied with.— )1) The pro¬ 
perty must be movable property and such as the donor could dispose of 
by will ; (21 the gift must be by a person in contemplation oi death, 
A gift made in contemplation of suicide is not a valid donatio mortis 
causa, (3) It must be conditioned to take effect only on the death of tire 
donor. The death of the donor must ensue. It does not take effect if the 
donor recovers from the illness, nor if he survives the donee. It is not 
necessary that the death should ensue from the same disorder as contem¬ 
plated by the donor ; e.g., the donor might have expected to die of an 
appendicitis operation and the operation might have been successful but 
the patient might have died of after effects by heart failure ; (4) There 
must be delivery of the subject of donation. A donatio mortis causa may 
be made orally or in ^vriting ivith or mthout registration. But delivery 
is absolutely essential. 

397. When a person is deemed to die intestate.—A person is deemed 
to die intestate in respect of all his property (1) When he has left no will; 
or [2) When he has left a will but the will is not legally capable of 
taking effect e.g., for want of attestation or trhen he has bequeathed pro¬ 
perty for in illegal purpose or the person to whom he has bequeathed 
property is not existing at the time of his death. A person may also die 
partly testate and partly intestate. This occurs (f) When part of the 
property bequeathed does not take effect on account of any of the reasons 
stated ;^ove, or (ii) WTien there is a residue left after paying all the 
I(^acies. 

398. Rules of intestate succession in cases where the intestate is.— 
(i) European domiciled in British India ; (w) Anglo-Indian (Hi) East 
Indian Chrbtian ; [iy) Armenian, Jew, Indian Christian, or (v) Hindu 
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married according to the Special Marriage Act, 1872 or 1923 and/or the 
descendant of such marriage. The following rules do not apply to Parsis 
because the\ have separate rules of intestate succession which have been 
stated in the next paragraph, 

[NOTE.—For the purpose of succession there is no distinction 
(a) between persons who are related to the deceased through his father 
^and those w^ho are related to him through his mother ; thus persons re¬ 
lated to the deceased both through the father’s side and mother’s side 
in equal degree are entitled to an equal share of the estate ; lb) between 
those wrho are related to the deceased b)' the full blood and those w’ho 
are related through by half blood ; thus if a woman dies leaving children 
through her first husband and also through the second, her property will 
be divided among them in equal proportions ; or I c) between those who 
were actually born in the lifetime of the deceased and those who at the 
time of his death were onh conceived in the womb but who ha\e been 
subsequently born alive (s. 27). But this rule does not apph to Hindus, 
Muhammadans, Parsis, Sikhs or Jains. Note also that a husband sur\i\- 
ing his wrife has the same rights in respect of her property if she dies in¬ 
testate, as a widow has in respect of her husband’s property if he dies 
intestate. ] 

(1) Where the intestate has left a ividotc and any lineal descendants. 
—one third of the property shall belong to the wfidow’ and the remaining 
tivo thirds per stirpes shall go to his lineal descendants Is. 33). 

12) Where the deceased has left a widow without lineal descendants 
but has left persons who are of kindred to him. — lo) If the net value of 
the property (after deducting debts) does not exceed Rs. 5.000. the whole 
goes to the widow ; (bj If the net value of the property (after deducting 
the debts and funeral expenses of the deceased) exceeds Rs. 5,000, the 
widow shall be entitled to Rs. 5,000-1-1/2 of the remaining property, 
and she will have a charge on the whole of such property with interest 
thereon from the date of the death of the intestate at 4 per cent, per an¬ 
num until payment (s. 33A). The rest of the property^ will belong to 
those who are of nearest kindred to him. This rule does not apply to, 

I (f) any Indian Christian, (ii) any child or grandchild of any male 
person w’^ho is or was at the time of his death an Indian Christian ; 
(m) any person professing the Hindu, Buddhist, Sikh or Jaina religion 
the succession to whose property' is under section 24 of the Special Mar¬ 
riage Act of 1872 regulated by the provisions of this Act ; and also 

II Unless the deceased dies intestate in respect of all his pioperty. Thus 
if any person dies partly' testate and partly intestate, the provisions of 
s. 33A shall not apply. 

With respect to persons excepted under s. 33A, i.e., Indian Christians 
and Hindus who are governed by this Act, 1/2 of the property of the 
' intestate shall go to the w’idow and the remaining half to those who are of 
kindred to him whatever be the value of the property'. 

(3) If the deceased has left a widow but no children and none who 
are of kindred to him, the whole of the property shall belong to the 
widow. . 
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(4) Where the intestate has left lineal descendants .—If the deceased 
has left also the widow, deduct 1/3 first and assign the same to her. The 
remaining 2/3 of the property, or where the intestate has left no widow, 
the whole of the property, shall be distributed, (i I where there are sons and 
daughters onh, and no lineal descendant of any deceased son or daughter, 
they take equally whether male or female, in) Where the intestate has 
left sons and daughters and! also the lineal descendants of deceased sons 
and daughters, the properly will be distributed per stirpes equally between 
the sons who are living and the descendants of those who are dead. 
Illustration .—A had three children, John, Mary and Henry ; John died 
leaving four children, and Mary died leaving one. and Henry alone sur¬ 
vived the father. On the death of A intestate, 1/3 is allotted to Henry, 
1^3 to John’s four children and the remaining 1^3 to Mary's child. 

[NOTE.—In the distribution of the property of an intestate first see 
whether the deceased has left his wife or her husband. In all cases the 
share of the husband or wife must be deducted first. Then see whether 
he has left any lineal descendants. If the deceased has left lineal descen¬ 
dants, the share of the widow or the wudow'er will be 1/3. Deduct it 
first, and then distribute the rest among the lineal descendants according 
to the rules given above. If the deceased has left no lineal descendants, 
but the widow or widower, the share of the husband or wife will be, (0 in 
the case of Europeans, Anglo-Indians, Jews and Armenians, the whole, if 
the property is less than Rs. 5,000, or, if the property exceeds that amount, 
Rs. 5,000-j-l/2 of the remaining propert) ; the remaining shall go to 
the Kindred, (w) In the case of Indian Christians and Hindus married 
under the Special Marriage Act, the widow or widower will get 1/2, and 
the rest will go to the kindred, whatever be the value of the property. Note 
also the lineal descendants of the intestate exclude all the other relations 
except the widow. Thus if a person dies leaving a grand-child and a 
father, the grandson will inherit the whole of the property to the exclu¬ 
sion of the father.] 

^5) Distribution where the intestate has left no widow and no lineal 
descendants. —{1) If the intestate’s father is living, he shall succeed to 
the property. If the intestate has left no widow and no lineal discendants, 
the father, if living, excludes the rest of the relations from inheriting. 
12) If the intestate’s father is dead, but the intestate's mother is living 
and there once also brothers and sisters of the intestate living, and there 
is no child 'living of any deceased brother or sister, the mother and each 
living brother or sister shall succeed to the property in equal shares. 
Illustration .—^A dies intestate, survived by his mother and two brothers 
of the full blood. John and Henry, and a sister Mary, who is the daughter 
, of his mother, but not of his father. The mother takes 1 ^^4, each brother 
takes 1/4, the sister of the half Blood takes 1/4. If the intestate's 

father is dead, but the intestate’s mother is living, and if any brother or 
sister and the child or children of brother or sister and the 
children of any deceased brother or sister, shall be entitled to the pro¬ 
perty in equal shares, such children (if more than one» taking in equal 
shares only the shares which their respective parents would have taken 
if living at the time of the intestate’s death. Illustration. —A, the in- 
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testate, leaves his mother, his brothers John and Henry, and also one 
child of a deceased sister, Mary, and two children of George, a deceased 
brother of half blood who was the son of his father but not of his mother. 
The mother takes 1/5, John and Henry each take ly 5. the child of Mar\ 
takes 1^5, and the children of George dhide 1/5 equally between 
them. f4) If the intestate’s father is dead but the mother is living and the 
brothers and sisters are all dead, but all or an)- of them have left children 
v\ho surv’ived the intestate, the mother and the child or children of each 
deceased brother or sister shall be entitled to the estate in equal shares, 
such children (if more than one), taking in equal shares the share which 
their respective parents would have taken if living at the intestate’s deatli. 
Illustration. —A, the intestate, leaves no brother or sister, but leaves his 
mother and one child of a deceased sister Mar), and two children of a 
deceased brother, George. The mother takes 1/3, the child of Mary takes 
1'3. and the children of George divide the remaining 1/ 3 equally between 
them. (5) If the intestate’s father is dead, but the intestate's mother is 
living, and there is neither brother or sister nor children of any brother 
or sister of the intestate, the property shall belong to the mother. )6) 
ISTiere the intestate has left neither lineal descendant, nor father, nor 
mother, the property shall be divided equall) betvseen the brothers ansi 
sisters and the child or children of such of them as maj have died before 
him, such children (if more than one! taking in equal shares only the 
share which their respective parents wrould have taken if living at the 
intestate’s death. Illustration .—A, the intestate, leaves no children, no 
father and no mother, but leaves his brother John, a sister Mary, and 
two children of a deceased brother George. John takes 1/3, Mary takes 
1/3, and the remaining 1/3 shall be equall) distributed among the 
children of George. 

The representcUion is to he carried upto the hi others and sisters and 
not beyond. If there are neither lineal descendants, nor parent nor brother 
nor sister, the estate goes to the next of kin who are in the nearest degree 
of kindred. 

(7) "Where the intestate has left neither lineal descendant, nor 
parent, nor brother, nor sister, his property shall be divided equall) 
per capita among those of his relatives who are in the nearest degree of 
kindred to him, the nearer excluding the more remote. Illustrations.—K 
the intestate, has left a grandfather and a grandmother and no other 
relatives standing in a nearer degree of kindred to him. They being 
in the second degree, will be entitled to the property in equal shares, ex¬ 
clusive of any uncle or aunt of the intestate, uncles and aunts being 
only in the third degree ; (if) A, the intestate, has a great-grandfather, 
and uncle and a nephew, but no relative standing in a nearer degree of 
kindred to him. All these being in the third degree will take equal 
shares; \iii) Ten children of one brother of the intestate and four 
children of a sister of the intestate constitute the class of relatives of the 
nearest degree of kindred to him. They will each take 1/14 of the 
property. 

In the absence of any of the relations mentioned above the property 
of the intestate escheats to the Crown. 
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399. Farsi Intestate Succession.— [The Parsi Intestate Sucession has 
gone through some radical changes by the India Act XVII of 1939. 
Therefore the following rules apply only with respect to the property of 
a Parsi intestate whose death took place after April 14. 1939.] 

ID No distinction is made between those who were actuall) born 
in the lifetime of a person deceased and those who were only conceived 
in the womb and who were born alive subsequently ; (2) Where the widow 
of any deceased relative of an intestate has married again in the life¬ 
time of the intestate, she shall not be entitled to receive any share of the 
intestate, and shall be deemed not to be existing at the intestate's death. 
Illustration .— A, a Parsi intestate dies leaving a son B. and X, the widow 
of another predeceased son C. If X w'as not remarried at the time of 
A's death she will be entitled to a share ; but if she remarried, she loses 
all claim in her father-in-law’s property, because she has already gone 
to another familj. (3) In the case of Parsi male intestates, lineal des¬ 

cendants do not exclude the paients (if any), but inherit with them. 
Thus if a Parsi male intestate dies leaving a widow', sons, daughters, 
father and mother, all will inherit in the following proportions ; widow 
2 ; son 2 ; daughter 1 ; father 1 ( i.e., 1 2 of son) ; mother 1 2 I i.e., 
1 '2 of daughter). (4) If a deceased male Parsi dies intestate leav ing a 
widow, son and daughters, but no parent, widow 2 ; son 2 ; daughter 1 
11/2 of son). (5) If a deceased male intestate dies leaving only children 
and no widow and no parents, each son wall get the double of a daughter : 
i.e., son 2 ; daughter 1. (6) In the case of Parsi female intestates, lineal 
descendants exclude the parents. Thus if a female Parsi intestate dies 
leaving a husband, sons, daughters and also parents, the former exclude 
the latter. The husband, son, daughter all share equally ; husband 1 ; 
son 1 ; daughter 1. (71 If a female Parsi intestate dies leaving no 

husband but only sons and daughters, they share equally : son 1 ; 
daughter 1. (8) In all cases where a Parsi intestate dies lea\ing sons 

and daughters and also ii\ widow and children of an> predeceased son. 
and/or, (lY) children of any predeceased daughter, in if) the widow and 
children of the deceased son take shares in the same ratio as if the 
predeceased son had died immediately after the parent’s death. Pro¬ 
vided that wrhere such deceased son has left only his widow* or a widowed 
daughter-in-law, but no lineal descendants, the share which he or his 
son would have obtained if alive, shall revert back and form part of the 
residue of the intestate. ( ii ) If such deceased child was a daughter, her 
share shall be divided equally among her children. (9) "Where a Parsi 
intestate dies without leaving any lineal descendants but dies leaving a 
wddow or a widowrer or a widow of a lineal descendant, the property shall 
be divided in accordance with the following rules, namely, {a) If the 
intestate leaves a widow or widower but no widow of a lineal descendant, 
the widow or widower shall take 1/2 of the said property ; (b) If the 
intestate leaves a widow or widower and also a widow f or widows if more 
than one) of any lineal descendants, his widow or her widower shall 
receive 1/3 of the said property and the widow/s of the lineal descen¬ 
dants shall receive 1/3 and divide equally if necessary, (c) If the 
intestate dies leaving no widow or widower hut a widow of a lineal 
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■descendant, she will receive 1/3 of the said property (or 2/3 if there are 
more than one such widow to be divided equally), and 

(d) the remainder shall be distributed among the next of kin of the 
intestate in the order Specified in Part I of Schedule II and the property 
shall be so distributed that each male shall take double the share of each 
female standing in the same degree of propinquity. The next of kin 
standing first in Part I of the Schedule shall be preferred to those standing 
second, the second, to the third and so on. Part I of the Schedule reads 
as follows :—fl) Father and mother ; (2) Brothers and sisters {other 
than uterine brother or sister I ; (3 ) Paternal grandfather and paternal 
grandmother ; (4) Children of paternal grandfather if any (e.g., paternal 
uncle, coUsin-germain etc.) ; (5) Paternal grandfatl^r’s father and 

mother : (6) Children and lineal descendants of I 5 I . In the above order, 
the first excludes the second, the second the third and so on. Note that 
the uterine group does not inherit. (10) ^^Tien a Parsi intestate dies 
leaving neither lineal descendants nor a widow nor a widower nor a 
widow of any lineal descendant, the next of kin in the order set forth in 
Part II of Schedule II shall be entitled to succeed to the whole property. 
[Amongst the next of kin in Part II, Schedule II. the order of first six of 
them is the same as in Part I given above ; the next in order comes 
the uterine group, maternal grandfather and grandmother and remoter 
relations.] 

400. Representative in title to the property of a deceased person.— 
A person may die leaving (11 a will, having appointed an executor to 
administer assets after his death. Such appointment may be either 
express, as where a testator appoints A, to be his executor ; or it may 
be by necessary implication as when a testator appoints A his executor if B 
does not. Where an executor is appointed either expressly or by neces¬ 
sary implication ‘ probate ’ must be granted only to that person and to 
none else. {2) The testator may have died leaving a will but naming 
no executor at all, or leaving an executor who either refuses to act or 
is incapable of performing the duties of an executor. In such cases 
* letters of administration with the will annexed ’ will be granted to any 
person entitled to administer the estate of the deceased as in case of an 
intestacy. But the person to whom letters of administration with the 
will annexed is usually the universal or the residuary legatee. (3) The 
deceased may have left no wnll at all ; in such cases he is said to have 
died intestate. If a person dies intestate, letters of administration will 
be granted, (t) In the case of Hindus, Muhammadans or Buddhists, to 
any person entitled to the whole or to any' part of such deceased’s estate ; 
and (ii) in the case of persons belonging to any other community, to 
the deceased’s relations in the following order of priority ; (a) to the 
deceased’s wife or husband as the case may be ; but in the case of a 
wife the Court may exclude her for any sufficient reason or may associate 
any person or persons who would be entitled to the administration if 
there were no wddow ; ib) in the absence of the husband or the wife, 
or where the Court deems it fit to exclude the wife, letters of administra¬ 
tion will be granted to any person beneficially entitled to the estate, 
provided where the mother is also one of the persons beneficially entitled, 
she shall be solely entitled to administration. 
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granted to any person who is a minor or is of unsound mind, nor to any 
association of individuals unless it is a conjipany which satisfies the 
conditions prescribed by the rules to be made by the Pro\ iiicial Govern¬ 
ment. Similarly probate cannot be granted to a person of unsound mind. 
When a person having the superior right to pro\e a will or take adminis¬ 
tration delaj s or declines to do so, the Court on an application h\ a 
person having an inferior right, calls upon the person ha\ing the superior 
right to take the required grant, and on his refusal to do so decrees it to 
the other. This is called citation. Citation is a summons calling upon 
a party to do something or to see something. When a person w^ho has 
been appointed an executor delays or refuses to obtain probate, and an 
application has been made for a grant of letters of administration by any 
other person who has an interest in the propert\ of the deceased, letters 
of administration shall not be granted to any person until a citation has 
been issued, calling upon the executor to accept or renounce his 
executorship. 

402. Probate in common form and probate in solemn form.— 
The grant of probate may be contentious or non-contentious. "‘Conten¬ 
tious” means the appearance of any one in person, or bv his recognised 
agent, or by a pleader duly appointed to act on his behalf, to oppose the 
grant of a probate or letters of administration. A probate is said to be 
non-contentious when in ordinary and undisputed cases a petition for 
probate is made accompanied by the testimony of one of the attesting 
witnesses (if living I, and probate is granted by a summary procedure. 
But if any party intends to oppose the issue of a probate he must file 
what is called a caveat. A caveat is a caution or warning entered into 
the Probate Court, giving notice to the Registrar not to issue any grant 
or take any steps with reference to the estate of the deceased i^uthout notice 
being first given to the party or to the solicitor of the party who has 
lodged the caveat. It is in this form : “ Let nothing be done in the matter 
of the estate of A.B., late of . . . deceased, who died on such and such 
a date, wfithout notice to C.D., of ... ” Caveat is usually entered after 
the petition is presented and that fact is made known to the public through 
the newspapers before the grant is issued. After the caveat is filed the 
proceedings become contentious and take as nearly as may be, the form 
of a regular suit, in which the petitioner for probate or letters of adminis¬ 
tration (as the case may be), shall be the plaintiff and the caveator, the 
defendant. 

403. Application for probate or for letters of administration with the 
will annexed shall be made by a petition distinctly written in English or 
in the language in ordinary use in proceedings, before the Court in which 
the application is made enclosing the will and stating, ( i ) the time of the 
testator’s death, ( ii ) that the writing annexed to is the last will and 
testament, (Ui ) that it wras duly executed, I iv ) the amount of assets that 
are likely to come into the testator’s hand, and ( v ) when the application 
is for probate that the petitioner is the executor named in the will (s. 276). 
The petition shall in all cases be signed by the petitioner and shall he 
verified in the same manner as in ordinary suits. It shall also be verified 
by at least one of the attesting witnesses (when procurable). If the 
will or copy of the draft is in any language other than in English or 
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Court language, a translation of it in English shall be annexed to the 
petition. Such applications shall be made, in all cases, to the district 
Judge of the district in which either the deceased died or where the pro¬ 
perty is situate. The High Court may also appoint such Judicial OfiEcers 
within any district as it thinks fit to act for the District Judge. In Presi¬ 
dency Towns, such applications must be made to the High Court. 

404. Revocation of grant of probate and letters of administration.— 
The grant of probate or letters of administration may bel revoked only 
for a just cause. Just cause shall be deemed to exist where —(a) the 
proceedings to obtain the grant were defecti\ e in substance ; or ( 61 the 
grant was made fraudulently by making a false suggestion, or by conceal¬ 
ing from the Court something material to the case ; (c) the grant was 
obtained by means of an untrue allegation of a fact essential in point of 
law to justify' the grant, though such allegation was made in ignorance 
or inadvertently' oi : | d) the grant has become useless and inoperative 
through circumstances or ; (el the person to whom the grant was made 
has wilfully and w'ithout reasonable cause omitted to exhibit an inventory 
or account as required by this Act or has exhibited an inventory or 
account which is untrue in a material respect (s. 263). Illustrations .— 
U) The Court by which tlie grant was made had no jurisdiction ; (fi) 
The grant was made w ithout citing the parties ; ( Hi I The will of w'hich 
the probate was obtained was forged or revoked ; (iv) A obtained letters 
of administration of the estate of B. as his widow but it has’since trans¬ 
pired that she w’as never married to him. In all these cases there is a 
just cause for revoking a grant already made. When a grant of probate 
or letters of administration is revoked, all payments bona fide made to 
any executor or administrator under such grant before the revocation 
thereof, shall, notwithstanding such revocation, be a legal discharge to 
the person making the same and the executor or administrator who has 
acted under any such revoked grant may retain and reimurse himself of 
any payments made by him which the person to whom probate or letters 
of administration may afterw'ards be granted might have lawfully made. 

405 Who can apply for revocation of probate or grant of letters of 
adminlstralion and to which Court—^All persons who are entitled to contest 
the wdll may also apply for a revocation of the grant. Persons seeking 
to revoke the grant of probate or letters of administration must prove that 
they have a sufficient interest to entitle them to a locus standi in the 
Court. The interest may be slight or even a bare possibility ; but there 
must be some interest which the applicant must prima facie establish 
before he can seek to revoke a grant already made. A person who is 
next of kin of the deceeised has sufficient interest in the estate of the 
deceased in order to contest the will or apply for revocation of a grant 
already made. A mortgagee or creditor of the testator’s estate may also 
oppose a grant. A suit for the revocation of the probate can also be 
maintained by a legatee under the will. The application for revocation 
must be made to the Court out of which the original grant was issued, 
and it has been held that it must be contested before the Court sitting as 
a Court of Probate, and not in the exercise of its ordinary civil 
jurisdiction. 
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406. Application, for letters of administration.—It shall be made 
b> a petition distinctly written in English or in the language in ordinary 
use in proceedings before the Court in which application is made and 
stating, the time and place of the deceased’s death ; kii) the famil} 
or other relatives of the deceased and their respective residences ; {iii\ 
right in which the petitioner claims ; (iv) the amount of assets which 
are likely to come to the petitioner’s hands. (v i When the application 
is to the District Judge, that the deceased at the time of his death had a 
fixed place of abode or had some property, situate within the Jurisdic¬ 
tion of the Judge ; and (iv) WTien the application is to the District 
Delegate, that the deceased at the time of his death had a fixed place 
or abode within the jurisdiction of such Delegate. The petition shall 
be subscribed by the petitioner and his pleader (if any I, and shall be 
•verified in the following manner, namely. 

”I (A.B.), the petitioner abovenamed do hereby declare that ■what 
is stated therein is true to the best of my knowledge and information. ” 

407. Administration Bond.—Every person to %vhom any grant of 
letters of administration is made shall give a bond to the District Judge with 
one or more sureties, engaging for the due collection, getting in and admi¬ 
nistering the estate of the deceased, which bond shall be in such form as 
the Judge may. by general or special order direct. 

408. Executor of his own wrong.—An executor of his own wrong 
is a person who intermeddles with the estate of the deceased, or does ally 
other act which belongs to the office of the executor, while there is no 
rightful executor or administrator in existence. He is also called on 
executor de son tort. Exceptions : (r> Intermeddling with the goods of 
the deceased for the purpose of preserving them or providing for his 
funeral or for the immediate necessities of his family or property, does 
not make an executor of his own wrong ; {ii) Dealing in the ordinary 
course of business with the goods of the deceased received from another 
does not make an executor of his own wrong. Liability of executor of 
his own wrong : WThen a person has so acted as to become an executor 
of his own wrong, he is answerable to the rightful executor or adminis¬ 
trator. or to any creditor of the deceased, to the extent of the assets which 
may have come to his hands after deducting payments made to the right¬ 
ful executor or administrator, and payments made in due course of admi¬ 
nistration. 

409. Removal of Executor or Administrator,—The High Court alone 
has power on an application made to it, to remove, suspend or discharge 
any private executor or administrator and provide for the succession of 
another person to administer the estate of the deceased person, and the 
vesting in such successor of any property belonging to the estate. 

410- Of the Powers of an Executor or Administrator.—The execu¬ 
tor or administrator as the case may be of a deceased person is the legal 
representative of the deceased for all purposes and all the property' of 
the deceased vests in him as such. 

13 
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On the death of a person, all obligations, contracts, debts and other 
engagements survive to and against his executors or administrators. The 
powers of an executor or administrator are : (1) He may sue for the 
recovery of debts owing to the deceased in the same manner and to the 
same extent as the deceased would have done had be been living ; (2t 
He may prosecute or defend any action or special proceedings existing in 
favour of or against the deceased, except causes of action for defama¬ 
tion, assault as defined in the Indian Penal Code or personal injuries not 
causing the death of the party ; and except also cases where, after the 
death of the party, the relief sought could not be enjoyed or granting u 
would be nugatory. Illustration : (i) A collision takes place on a rail¬ 
way in consequence of some negligence or default of an official, and a 
passenger is severely hurt, but not so as to cause death. He afterwards 
dies without having brought any action. The cause of action does not 
survive. (I'i) A sues for a divorce. The cause of action does not sur¬ 
vive to his representative. (3) Subject to the lestrictions given belov. 
an executor or administrator has power to dispose of the property of 
the deceased vested in him, either wholly or in part, in such manner as 
he may think fit. Restrictions : If the deceased was a Hindu, Muhamma¬ 
dan, Sikh or Jaina, the general power conferred upon executors and 
administrators shall be subject to the following restrictions and conditions, 
namely, (i) The power to dispose of immovable property so vested in him 
is subject to any restrictions which may be imposed in this behalf by the 
will appointing him, unless probate has been granted to him and the 
Court which granted the probate permits him by an order in writing, 
notwithstanding the restriction, to dispose of any immovable property, 
(if) An administrator may not, without the previous permission of the 
Court by which the letters of administration were granted, mortgage or 
sell any property vested in him, or lease any property for a term exceed¬ 
ing five years. (iii) A disposal of property by an executor or admi¬ 
nistrator is voidable at the instance of any other person interested in the 
property. (^4) General powers of administration : An executor or 
administrator may. in addition to. and not in derogation of, any other 
powers of expenditure lawfully exercisable by him, incur expenditure : 
(o) on such acts as may be necessary for the proper care and manage¬ 
ment of any property belonging to any estate administered by him, and 
(b) with the sanction of the High Court, on such religious charitable 
and other objects, and on such improvements, as may be reasonable and 
proper in the case of such property. 

411. What an Executor or Administrator cannot do.— (1) He shall 
not he entitled to receive or retain any commission or agency ch£irges 
at a higher rate than that for the time being fixed under the Adminis- 
trator-GeneraTs Act. (2) He cannot purchase directly or indirectly any 
part of the property of the deceased, and if he does so, the sale is void¬ 
able at the instance of any person interested in the property sold (s. 3101. 

412. Where there are several executors or administrators, the 
powers of all may, in the absence of any direction to the contrary, be 
exercised by any one of them who has proved the will or taken out admi¬ 
nistration. Thus, (i) One of several executors has the power to release 
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a debt due to the deceased ; lizl One has power to sell prbpert} of the 
deceased whether movable or immovable. (mi The will appoints A. 
B, C and D to be executors and directs that two of them shall form a 
quorum. No act can be done by a single executor. The last example to 
die section shows that where a person dies having appointed several exe¬ 
cutors. and directs how they are to act. the directions of the testator can¬ 
not be set aside. But in the absence of an^ such directions to the con- 
trar)% one of several executors has power to exercise all powers which he 
could hav'^e done had he been the sole executor. 

413. Of the Duties of an Executor or Administrator.—(11 The 
first duty of the executor or administrator is to provide funds for the 
performance of the necessarv funeral ceremonies of the deceased in a 
manner suitable to his condition, if he has left propertv sufficient for 
the purpose. (2) An executor or administrator shall, within six 
months from the grant of probate or letters of administration, or within 
such further time as the Court which granted the probate or letters mav 
appoint, exhibit in that Court an inventory containing a full and tiuc 
estimate of all the property in his possession, and also showing all the 
debts owing to the deceased. He also shall, within one year from the 
grant or within such further time as the Court may appoint, exhibit an 
account of the estate showing the assets which have come into his hands 
and the manner in which they have been applied or disposed of. (S. 316). 
If an executor or administrator intentionally omits to comply with the 
provisions of this section, he shall be deemed to have committed an 
offence under s. 176 of the Indian Penal Code; and, if he intentionaily 
makes a false inventory or gives a false account, he shall be deemed to 
have committed an offence under s. 193 of that Code. (3) He shall 
collect, with reasonable diligence, the property of the deceased and debts 
that were due to him at the time of his death. (41 He shall apply the 
funds that have come into his hands in the following order of priority : 
(s') Funeral expenses to a reasonable amount, according to the degree 
and quality of the deceased, and deathbed charges, including fees for 
medical attendance, and board and lodging for one month prevdous to 
his death, shall be paid before all debts. {ii) The expenses of obtain¬ 
ing probate or letters of administration including the costs incurred for 
or in respect of any judicial proceedings that may be necessary for 
administering the estate, shall be paid next after the funeral expenses 
and deathbed charges, (iii) Wages due for services rendered to the 
deceased within three months next preceding his death by any labourer, 
artisan or domestic servant shall next be paid, and other debts of the 
deceased according to their respective priorities (if any). fiu) Sub¬ 
ject to the priorities enumerated above, no creditor shall have a right 
of priority over that of another; and the executor or administrator shall 
pay all such debts as he knows of, including his own^ equally and rate- 
ably as far as the assets of the deceased will extend. (u) After debts 
of every description have been paid, then to proceed to distribute the 
remaining estate to the legatees. 

414. liability of Executors or Administrators for Devastation.-^— 
(1) When an executor or administrator misapplies the estate of the 
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deceased, or subjects it to loss or damage, he is liable to make good the 
loss or damage so occasioned. The violation of the duties of an executor 
or administrator is termed devastavit.'^ Illustrations .— (i) The execu¬ 
tor pays out of the estate an unfounded claim. He is liable to make 
good die loss; (w) The deceased had a valuable lease renewable by 
notice which the executor neglects to give at the proper time. The exe¬ 
cutor is liable to make good the loss ; (Hi). The deceased had a lease 
of less value than the rent payable for it but terminable on notice at a 
particular time. The executor neglects to give the notice. He is liable 
to make good the loss- (2 ) When an. executor or administrator occa¬ 
sions a loss to the estate by neglecting to get in any property of the 
deceased, he is liable to make good the amount. Illustrations. — (i) The 
executor absolutely releases a debt due to the deceased from a solvent 
person, or compounds with a debtor who is liable to pay in full. The 
executor is liable to make good the amount. ( ii ) The executor neglects 
to sue for a debt till the debtor is able to plead that the claim is barred 
bv limitation and the debt is thereby lost to the estate. The executor is 
liable to make good the amount. 

415. Succession Certificates.—The succession certificates shall not 
be granted ivith respect to any debt or security^, to which either a grant 
of probate or letters of administration has been made compulsory under 
the Act. On an intestacy, it is not compulsory to obtain letters of admi¬ 
nistration if the deceased w’as a Hindu, Muhammadan, Buddhist, Sikh, 
Jaina or Indian Christian. Therefore, a succession certificate under this 
Act can only be granted in th6 following cases .—(ll With respect to the 
property of a deceased Muhammadan, testate or intestate. (2) With 
lespect to Hindus, Sikhs or Jains in case of an intestacy'; and also with 
respect to wills made outside the territories of the Government of Bengal, 
or outside the Towns of Bombay and Madras, or with respect of iramo\- 
able property lying outside the said territories; (3) In the case of intestacy 
of an Indian Christian. The object of the certificate is to facilitate the col¬ 
lection of debts on succession and affords protection to parties paying debts 
to the representatives of a deceased person to whom the obtaining of a 
probate or letters of administration is not made compulsory under the Act. 
The application for a certificate under this part should be made to the 
Court of the District Judge within whose jurisdiction the deceased ordi¬ 
narily resided at the time of his death., or if at that time he had no fixed 
place of residence, to the District Judge W'ithin "whose jurisdiction any part 
of the property of the deceased may be found. In presidency tovms the 
application should be made to the High Court provided the debts due 
to the estate of the decesed amount to more than Rs. 2,000. If the 
amount is below this figure, the application should be made to the Admi¬ 
nistrator-General, High Court, for certificate called the Administrator- 
GeneraTs certificate. The application shall be made by a petition sign¬ 
ed and verified by or on behalf of the applicant and setting forth the 
following particulars, namely, (i) the time of the death of the deceased; 
(ii) the ordinary residence of the deceased at the time of his death; 
and if such residence was not within the local limits of the jurisdiction of 
the Judge to whom the application is made, then the property of the 
deceased within those limits; (iw) the family or other near relatives of 
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the deceased and their respective residences ; {ivl the right in which 
the petitioner claims ; ivl the fact that the applicant has a right to apply 
for a certificate under this Chapter ; tvii the debts and securities in 
respect of which the certificate is applied for. The District Judge shall, 
as a condition to the granting of the certificate, require the person to 
whom a certificate is granted under this part, to furnish a bond with one 
or more sureties for rendering an account of debts and securities re¬ 
ceived by him and for indemnity of persons who may be pacing their 
debts owing to the estate of the deceased. The certificate shall have effect 
throughout the whole of British India. The effect of the certificate is 
to afford protection to the parties paying the debts specified in the 
certificate. 

416. Three kinds of legacies.— (1) Specific Legac\ .—\^%ere a testa¬ 
tor bequeaths to any person a specified part of his propert\- \\hich i» 
distinguished from other parts of his property, the legacc is said to ])e 
specific. Illustrations. —A bequeaths, to B.— (i) the diamond ring pre¬ 
sented to me by C ; ( ii ) my golden chain ; I iii ) the sum of rupee.s in 
a certain chest ; {iv) the money due to me on a bond of D ; iv) 1.000 
rupees, being a part of a debt due to me from C. Each of these legacies 
is a specific legacy. (2) Demonstrative legacy : Where a testator be¬ 
queaths a sum of money, or a certain quantity of any other commodit\, 
and refers to a particular fund or stock so as to constitute the same the 
primary fund or stock out of which payment is to be made, the legacy is 
said to be demonstrative. The distinction betiveen a specific legacy and a 
demonstrative legacy is that. Where specified property is given to the 
legatee, the legacy is specific ; where the legacy is directed to be paid out 
of specified property, it is demonstrative. General legacy. — A general 
legacy is a gift of something to be furnished out of the testator’s general 
estate ; it need not form part of the testator’s estate at the lime of his 
death. Thus if I bequeath to A the sum of 100 rupees, or “ a gold watch " 
or “ a motor car ” diese are general legacies. The essence of a general 
legacy is that it is payable out of the general estate of the testator. 

417. Ademption of legacies.—If an} thing Avhich has been speci¬ 
fically bequeathed does not belong to the testator at the time of his death 
or has been converted into property of a different kind, the legacy is 
adeemed ; that is to say, it cannot take effect, bv reason of the subject- 
matter having been withdrawn from the operation of the will. Illustra¬ 
tions. —^A bequeaths to B, the diamond ring presented to him by C, or 
*’my gold chain”; and, in his lifetime, he sells or gives away the ring 
chain. Each of these legacies is adeemed. 

418. When Specific Legacies shall be deemed to be adeemed.— (1) 
When the thing specifically bequeathed is not in existence at the time 
of the death of the testator or has been converted into property of a 
different kind, the legacy is adeemed. (2) UTaere the thing specifically 
bequeathed is the right to receive something of value from a third party, 
and the testator himself receives it, the bequest is adeemed. Illustration : 
A bequeaths to B, “the debt which C owes me, “2,000 rupees which I 
have in the hands of D, “ my mortgage on the Rampur factory, “ interest 
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in certain policies of life insurance.” A, in his lifetime receive, tl, 
debts or interest on the policies; all the legacies are adeemed m 
the thing specifically bequeathed undergoes a chanee between 
of the will and the date of the testator’s death, and Te c 
b} operation of the law or without the knowledge of Ihe teift 
legacy is not adeemed by reason of such ch?n-e ' 

A bequeaths to B “all the moLy which I h^e 1TZ%~ 

Bonds. The securities of the 3 per cent, war bonds are converted 
TIi 41 2 per cent, stock. The legacy is not 

(4) here stock ivhich has been specifically bequeathed is lentT^*^’ 
third par^- on the condition that it shall be replaced and it is rer)Iar ^ 
accordingly, the legacy is not adeemed. (5) Where the storir t.- 

been speeificallj bequeaded is sold, and an equal quant rof Ae sacT 

Stock IS afterwards purchased and belongs to the testator^ai j 
th^ legacy is not adeemed (s. 1661. ^ 

1 Payment of Liabilities in respect of the suhii^rt ^ 

bequesL—Where a particular bequest is madf to legatee but if 
subject to certain liabilities either in the form of Daymeni^Tur.A 

te-'S'?!? i.‘rrh'£*2rEt? 

ble property in resnect nrJh.VK °f eny interest in inunova- 

or rent hM t^b^S. a* » the nature of land revenue 

between such ertatf^id Se'wf*e testator shall las 
tion of them 2 the *T ' =“'='* Payments or por- 

tion : A bequeaths to B a hSi'P c death. lUustra- 

able annua?Iy by way of rent^ ’ A^ ha^^nfd 

and dies 25 days after A'q ^ f + -n usual time, 

of the rent of the land.' (4) In theTbsei^^^^/^”*^ rupees in respect 
where there is a snecifir KpsLio ^ f I direction in the will. 

any payment is due from thrtertator^arthe"? ^ company, if 

and the legatee, he borne hy^the W '"'T n 

comes due after the death +h *■ ► * ’ ^ payment be- 

the legatee if he ‘acoepSVe kgacr*”’ *’“ *”■ 

there is a Wu^!^somlth^*J ™ general terms.—(1) If 

must purchase for the le^atA^ escribed in general terms, the executor 
answer the description legatee what may reasonably be considered to 

.arriage horses ?rTd«''‘^-<4A •» ® “* 

amona ring. The executor must provide the 
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legatee with such articles if the state of the assets allow it. U'il A be¬ 
queaths to B ” My pair of carriage horses." A had no carriage horses 
at the time of his death. The legacy fails. 

421. Where the interest or produce of a fund is bequeathed to any 
person, and the will affords no indication of an intention that the enjoy¬ 
ment of the bequest should be of limited duration, the principal as well 
as the interest, shall belong to the legatee. Illustrations .— If I A be¬ 
queaths to B the interest of his 5 per cent, promissor) notes of the Govern¬ 
ment of India There is no other clause in the will affecting those secu¬ 
rities. B is entitled to A's 5 per cent, promissory notes of the Govern¬ 
ment of India (ii) A bequeaths the inteiest of his 3 per cent, promissory 
notes of the Gov’ernment of India to B for his life, and after his death 
to C. B. is entitled to the inteiest of the notes during his life, and C is 
entitled to the notes upon B's death. I Hi I A bequeaths to B the rents 
of his lands at X. B is entitled to the lands. 

422. Of Bequests of Annuities.—An annuity may be described as 
an yearly payment of a sum of money granted to another (11 absolutely, 
or (2) for life or (3) for a definite number of years. ^Tieie an annuity 
is created by the will, prima facie the legatee is entitled to receive it for 
his life only, notwithstanding that the annuity is directed to be paid out 
of the property generally^ or a sum of money is bequeathed to be invest¬ 
ed for the purchase of it unless a contiary intention appears from the 
will. Illustration .—A bequeaths to B 500 rupees a year. B is entitled 
during his life to receive the annual sum of 500 rupees. But where the 
will directs that an annuity shall he provided for any person out of 
the proceeds of property or out of property generally or where 
money is bequeathed to be invested for the purchase of any" 
annuity to any person on the testator's death, the legacy vests 
in interest in the legatee, and he is entitled at his option to have an 
annuity purchased for him or to receive the money appropriated for that 
purpose by tlie will. Illustrations .— (i) A by his will directs that his 
executor shall, out of his property, purchase an annuity of 1,000 rupees 
for B. B. is entitled at his option to have an annuity of 1,000 rupees for 
his life purchased for him or to receive such a sum as will be sufficient 
for the purchase of an annuity; (ii) A bequeaths a fund to B for life, 
and directs that after B’s death it shall be laid out in the purchase of an 
annuity for C. B and C survive the testator. C dies in B’s lifetime- On 
B’s death the fund belongs to the representatives of C. Where 
an annuity" is bequeathed, but the estate of the testator is not 
sufficient to pay all the legacies given by the will, the annuity shall abate 
in the same proportion as the other pecuniary legacies given by the 
will. 

423. WTiere a debtor bequeaths a legacy to his creditor, and it 
does not appear from the will that the legacy is meant as a satisfaction 
of the debt, the creditor shall be entitled to the legacy, as well as the 
amount of the debt. In Hasanali v. Popatlal, (14 Bom. L. R.J, A 
deposited a sum of money with B, and B, by a will bequeathed a similar 
amount as bhakshish to A. It was held that A was entitled to his deposit 
of 9,000 rupees as w*ell as the legacy of 9,000, 
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424. Order of payment of legacies : The general rule is that debts 
of every description must be paid before any legacy (s- 325). If the 
assets, after payment of debts, necessary expenses and specific legacies, 
are not sufficient to pay all the legacies in full, the latter shall abate or 
be diminished in equal proportions, and, in the absence of any direc> 
tion to the contrary in the will, the executor has no right to paj one 
legatee in preference to another, or to retain any money on account of 
a legacy to himself or to any person for whom he is a trustee. On a de¬ 
ficiency of iissets legacies shall he paid in the following order of 
priority. — {i) Where there is a specific legacy, and the assets are suffi¬ 
cient for payment of the debts and necessary expenses, the thing speci¬ 
fied must be delivered to the legatee without any abatement; the defi¬ 
ciency, if any, shall be borne by the general legacies and they shall 
abate or be diminished in equal proportions. It is onlj when the assets 
are not sufficient to answer the debts and specific legacies, that an abate¬ 
ment shall be made from the lattei rateably in proportion to theii res¬ 
pective amounts. (£t) Next in ordei of priority come the demonstiathe 
legacies. Where there is a demonstrath e legacy, and the assets are 
sufficient for the pa\ment of debts and necessary expenses, the legatee has 
a preferential claim for payment of his legacy out of the fund fiom 
which the legacy is directed to be paid until such fund is exhausted and 
if, after the fund is exhausted, part of the legacy still remains unpaid, he 
is entitled to rank for the remainder against the general assets of the tes¬ 
tator (s- 329). Similarly, where a portion of a fund is specifically be¬ 
queathed and a legacy is directed to be paid out of the same fund, the 
portion specifically bequeathed shall first be paid to the legatee, and the 
demonstrative legacy shall be paid out of the fund and, so far as the 
residue shall be deficient, out of the general assets of the testator, (wi) 
It is only after the payment of the debts, specific legacies and demons¬ 
trative legacies, that the general legacies shall be paid to the extent the 
funds are sufficient to pay them; and on a deficiency of the assets they 
abate proportionately. 

424A. Of Assent to a legacy by Executor or Administrator.— 
Every legatee, whether general or specific and whether of movable or 
of immovable property, must obtain the executor’s or administratoi’s 
assent before bis title as legatee can be complete and perfect. Illustra¬ 
tions.—(i) A by his will bequeaths to B his Government paper which is 
deposited with the Bank of India. The bank has no authority to deliver 
the securities, nor B a right to take possession of them, without the as¬ 
sent of the executor ; (ii) A by his will has bequeathed to C his house 
in Calcutta in the tenancy of B, C is not entitled to receive the rents with¬ 
out the assent of the executor or administrator. Such assent may be 
oral or written ; it may be either express or implicit from 
the conduct of the executor or administrator. Even if the executor or 
administrator happens to he a legatee himself, his own assent to his own 
legacy is necessary to complete his title to it in the same way as it is 
required when the bequest is to another person. 

425. An executor or administrator is not bound to pay or deliver 
any legacy until the expiration of one year from the testator’s death- 
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This is called the executor’s year. Of course the executor is not pro¬ 
hibited from paying it within the jear. but all what this section says is 
that he cannot be compelled by the legatee to pay within that time even 
if the testator directs that the legacies should be paid within six months. 
Illustration.—A by his will directs his legacies to be paid within six 
months of his death. The executor is not bound to pay them before the 
expiration of a >ear. 

426. Of the payment of Annuities.—When an annuity is given b) a 
will, and no time is fixed for its commencement, it shall commence from 
the testator’s death, and the first pa\Tiient shall be made at the expiration 
of a year next after that event. Similarly, where there is a direction 
that the annuity shall be paid quarterly or monthly, the first quarter shall 
be due at the end of first quarter or first month, as the case ma> be. 
after the testator's death : and ^all. if the executor or administrator 
thinks fit be paid when due, but the executor or administrator shall not 
be bound to pay till the end of the ^^ear. 

427. Of the Produce and Interest of Legacies.— ll) The legatee of 
a specific legacy is entitled to the clear produce thereof, if any. from the 
testator’s death. Illustration .— (i) A bequeaths his flock of sheep to B. 
Between the death of A and delivery by his executor the sheep are shorn 
or some of the ewes produce lambs. The wool and the lambs are the 
property of B. (2') The legatee under a general residuary bequest is 
entitled to the produce of the residuary fund from the testator’s death. 
Illustration .— (il The testator bequeaths the residue of his property to 
A, a minor, to be paid to him when he shall complete the age of lo. 
The income from the testator’s death belongs to A, (3) In the case of 
general legacy, where a time has been fixed for its payment, interest 
begins to run from the time so fixed and the interest up to such time 
forms part of the residue of the testator’s estate. But w’here no time 
has been fixed, interest begins to run from expiration of one year from 
the testator’s death. But to this general rule there are three exception's ,* 
(f) Where the legacy is bequeathed in satisfaction of a debt, interest 
runs from the death of the testator ; (ii I Where the testator was a parent 
or a remote ancestor of the legatee, or has put himself in the place of a 
parent of the legatee, the legacy shall bear interest from the death of 
the testator ; (Hi) Where a sum is bequeathed to a minor with a direction 
to pay for his maintenance out of it, interest is payable from the death 
of the testator. 14) J^o interest is payable on the arrears of an annuit^ 
within the first y’ear from the death of the testator, although a period 
earlier than the expiration of that year may have been fixed by the will 
for making the first payment of the annuity. The rate or of interest shall 
be four per cent, per annum in all cases except when the testator was a 
Hindu, Muhammadan, Sikh or Jaina, in which case it shall be six per cent, 
per annum. 

428. Of the refunding of legacies.— (1) When an executor or admi 
nistrator has paid a legacy under the order of a Court, he is entitled 
to call upon the legatee to refund in the event of the assets proving 
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insufficient to pa) all the legacies. On the other hand, when an executor 
or administrator has voluntarily, aiul without any previous sanction of 
the Court, paid a legacy, he cannot call upon a legatee to refund in the 
erent of the assets proving insufficient to pay all the legacies. In such 
case he will have to pay the rest of the legacies himself and the Court 
will make him pay if he is solvent. (2) When the executor or administrator 
has paid away the assets in legacies, and he is afterwards obliged to 
discharge a debt of which he had no previous notice, he is entitled to call 
upon each legatee to refund in proportion. »3) Ordinarily an unpaid 
creditor's remedy is against the executor or administrator ; he has no 
right against any legatee. But when an executor has distributed the assets 
after having given all the creditors of the testator notice to send to him 
their claims against the deceased as prescribed by the rules of the Court, 
he shall not be liable after the expiry of the notice for the assets so 
distributed to any person of whose claim he shall have had no notice at 
the time of such distribution. The creditor's remedy in such a case is 
to follow' the assets in the hands of the legatees or any person who has 
got possession of the property' of the deceased. 14) If the assets were 
sufficient to satisfy all the legacies at the time of the testator’s death, a 
legatee who has not received payment of his legacy or who has been 
compelled to refund, cannot make another legatee who has received pa)- 
inent in full, to refund. The remedy of the unpaid legatee is only against 
the executor if the assets were originally sufficient to satisfy all the 
legacies and the deficiency arises subsequently by his mismanagement. 
But if the executor or administrator is not solvent or is not liable to pa), 
the unsatisfied legatee can compel each satisfied legatee to refund in 
proportion. 

429, In what cases a legacy lapses.—If the legatee does not survive 
the testator, the legacy cannot take effect and forms part of the residue 
of the testator’s property, unless it appears by the will that the testator 
intended that it should go to some oAer person. In order to entitle the 
representatives of the legatee to receive the legacy it must be proved that 
he survived the testator. Illustrations. —<£> The testator bequeaths to B 
'■ 500 rupees which B owes me,” B dies before the testator ; the legacy 
lapses and the testator’s representative can claim the debt from the re¬ 
presentatives of B ; (ii\ A bequest is made to “ A and his children.’" 
A dies before the testator. The legacy to A and his children lapses, 

( Hi) A sum of money is bequeathed to A for his life and after his death 
to B. A dies in the lifetime of the testator ; B survives the testator. The 
i>equest to B takes effect. 

430. Exceptions to the above rule.— A legacy will not lapse in the 
following cases. —(fl A legacy does not lapse if there is an express in¬ 
tention to the contrary, as when a legacy is given to “ A or in Ae alter¬ 
native to B.” In such cases the legacy does not lapse even though the 
first named might die in the lifetime of the testator. Illustration. —A 
legacy is given to A, and, in case of his dying before the testator, to B. 
A dies before the testator ; B survives the testator. The legacy goes to B. 
\2) If a legacy is given to two persons jointly, and one of them dies 
before the testator the other takes the whole ; A legacy is given to A 



Where Two Bequests are Made 


203 


and B : A dies in the lifetime of the testator. B sur\hes the testator. 
The legacy goes to B. (3) In the absence of a contrary intention in the 
^vill. a bequest to a child or any lineal descendant of the testator does 
not lapse if the child or lineal descendant dies before the testator, but 
it shall take effect as if the death of the legatee had happened immediatel\ 
after the death of the testator. Illustration. —A makes his will by which 
he bequeaths a sum of money to his son. B. for his own and absolute use 
and benefit. B dies before A. leaving a son. C, mIio survives A. and having 
made a will whereby he bequeaths all his property to his wido\r. D. 
The money goes to D. (4) Where a bequest is to one person as a trustee 
of another, the legacy does not lapse b} the death, in the testator’s life¬ 
time. of the person to whom the bequest is made. (5 I Where a bequest 
is made simply to a class oj persons, the thing bequeathed shall go only 
to such as are alive at the death of the testator. Illustration. — (z”) A 
bequeaths 1.000 rupees to the children of B without s&y ing when 
it is to be distributed among them, B had died pre\ious to the date of the 
■will, leaving three children. C. D and E. E died after the date of the 
will but before the death of A, C and D survive A. The legacv will 
go to B and D to the exclusion of the representativ es of E, 

431. Where a will purports to make two bequests to the same person, 
a question arises w’hether the testator intended to make the second bequest 
instead of or in addition to the first ; if there is nothing in the will to 
show what he intended, the following rules have been framed in deter¬ 
mining the construction to be put upon the will.— ( a} If the same specific 
thing is bequeathed twice to the same legatee in the same will or in the 
will and again in the codicil, he is entitled to receive that specific thing 
only ; Illustration. —A, having one diamond ring which was given to him 
by B, bequeaths the same to C. A afterwards makes a codicil to his will, 
and whereby, after giving other legacies, he bequeathes to C the diamond 
ring which was given to him by B. C can claim nothing except the diamond 
ring which was given to A by B. (b) Where one and the same will or 
one and the same codicil purports to make, in two places, a bequest to 
the same person of the same quantity or amount of anything, he shall be 
entitled to one such legacy only. Illustration. — A., by his will, bequeaths 
to B the sum of 5,000 rupees and in the same will repeats the bequest in 
the same words. B is entitled to one legacy of 5.000 rupees only. (c I Where 
two legacies of unequal amounts are given to the same person in the same 
will, or in the same codicil, the legatee is entitled to both. Illustration .— 
A. by his will, bequeaths to him 5,000 rupees, and afterwards in the same 
v^ill bequeaths to B, the sum of 6,000 rupees. B is entitled to 11,000 
rupees, (d) Where two legacies, whether equal or unequal in amount, 
are given to the same legatee, one by will and the other by codicil, or 
each by a different codicil, the legatee is entitled to both the legacies. 
Illustrations, — (.z) A, by his will, bequeaths to him 5,000 rupees and 
by a codicil to the will bequeaths to him 5,000 rupees. B is entitled to 
10,000 rupees ; (ii) A, by his will, bequeaths to B “ 500 rupees to B 
because she was my nurse ” and in another part of the will bequeaths 
500 rupees because she went to England with my children.” B is entitled 
to receive 1,000 rupees. 



Company Law 

432. Distinctive features of a company and a partnership!.—A Compan} 
ma) be defined as an association of persons, associated together for the pur¬ 
pose of carr\ ing on a lawful business, with a view to profit. As so defined 
it might appear that a company is not distinguishable from a partnership 
as defined by the Indian Partnership Act. However, a company differs from 
an ordinary partnership according to S. 4 of the Indian Companies Act, 
which reads as follows: No compan). association or partnership consisting 
of (i) more than ten persons in the case of the business of banking, and 
{ii) more than tiventy persons in the case of any business, that has for its 
objects the acquisition of gain by the compan), shall be formed unless u 
is registered as a company under this Act, or is formed in pursuance of an 
Act of Parliament or some other Indian Law, or of Royal Charter oi 
Letters Patent. Exception : This section shall not apply to a joint famil) 
carrying on joint family business and where two or more such joint 
families form a partnership, in computing the number of persons for the 
purposes of this section, minor members of such families shall be excluded. 
Hence, if an association or a partnership requiring compulsory registra¬ 
tion under this section is not registered under the Act I or is not formed 
by an Act of Parliament or some other Indian Law or by the Royal 
Charter or the Letters Patent), it becomes an “ illegal Association ” and 
gets no recognition at law. None of the provisions of the Partnership 
Act apply to such an association for it is not a valid partnership, and 
it does not get any benefits or protection afforded by the Companies Act, 
inasmuch as it is not registered as a company under the Act. If a societv 
w’hen formed consists of more than 20 persons (and 10 if its purpose 
is the business banking) and is not registered under the Companies Act. 
it is an illegal association and retains its illegal character until it gets 
itself registered under the Companies Act or until it is dissolved. Such 
an association does not even become legal by reduction of its members to 
20 (or 10) or less. Effects of an Illegal Association. —The consequences 
of such an illegal association are ; (f) It cannot enter into any contract ; 
{ii) it cannot sue outsiders on agreements made between it and outsiders 
or for debts due to it by outsiders ; on the other hand an outsider can 
sue each and every member of the unregistered association ; {Ui) ever> 
member of such an association shall be personally liable to an unlimited 
extent for all the liabilities incurred in the business of such association, 
and {iv\ every member is liable to a fine w’hich may extend to one 
thousand rupees ; (?;) If at any time the number of members of a compan) 
is reduced, in the case of a private compan). below 2, or in the case of 
any other company, below 7, and it carries on business for more than 
six months ivhile tiie number is so reduced, every person who, with the 
knowledge of that fact continues to be a member of the company, shall 
be severally liable to pay the whole debts of the company contracted 
during the time and may be su^ for the same without joinder in the 
suit of any other member (S. 147). 
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433. Private Company and Public Ccmipany.—Companies registered 
under the Act may be either Private or {iis Public Companies. A 
private Company is one which by its articles (o) restricts the right to 
transfer shares, where a company has a share capital ; (6) does not 
contain more than 50 members excluding persons wrho are in employment 
of the company ; and (c) prohibits any invitation to the public to 
subscribe to its shares if any, or for its debentures. Public Company .— 
A public company may be defined as a company registered and formed 
under the Indian Companies Act of 1913 or a company formed under any 
of the earlier Acts and which, (a) does not restrict the right to transfer 
shares, where the company has a share capital ; ibi does not limit the 
number of members to fifty : and which I c) does not prohibit an invita¬ 
tion to the public to subscribe for its shares. 

434. Privileges conferred on “private” companies.—U) It may con¬ 
sist of tw'o members only ; I ii ) It need not have any directors ; ( iCi ) It 
need not hold a statutory meeting nor send to members or file with the 
Registrar a statutory report ; {iv\ It need not keep an index of members; 
(t’J Formalities before commencing business as laid down b\ the Act 
do not apply ; (vi) It can employ uncertified auditors or even any 
employee in the employ of its offiice as auditor. 

435. Conversion of a private company into a public company and vice 
versa.— A. private company can be converted into a public company by a 
special resolution altering the Articles so as to remove all or any res¬ 
triction imposed on private companies under the Act, and filing with the 
Registrar a prospectus or a statement in lieu of prospectus. As soon as 
the Articles are so altered as to remove anj of the restrictions, tlie private 
company ceases to be a private company and must wdthin 14 days after 
the date of the alteration file with the Registrar a prospectus or a state¬ 
ment in lieu of prospectus in the form and containing particulars in the 
form marked II in the Second Schedule. Conversion of a public com¬ 
pany into a private one. —Although the Act itself does not empower a 
public company to be converted into a private one, there is no express 
prohibition to any such conversion. A public company can be converted 
into a private one by a special resolution altering the Articles so as to 
Iz) restrict the right to transfer of shares if any ; {ii) limit the number 
of members to 50 ; and {iii\ prohibit any invitation to the public to 
subscribe for its shares, if an}', or for its debentures. 

436. Associations not for profit.—There are companies which do 
business and realise profits but do not divide it among its members. 
Their object is generllly to promote commerce, art, science, etc. Their 
management rests, not with a board of management directors, but with 
a committee of management. Such companies can be formed with limited 
liability under S. 26 of the Act, after obtaining a license from the 
Government. Such companies enjoy special privilegs, one of them being 
tiiat they need not use the word “ Limited ” as part of their names as 
other limited liability companies have to do. Examples of such companies 
are : Institues of Medical Research, Incorporated Law Societies, Chambers 
of Commerce, etc. 
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437. Banking Companies.—These are defined as companies which 
carry on as their principal business, the accepting of deposits of nione\ 
on current account or otherwise, subject to withdrawal by cheque, draft 
or order.*’ The Act prohibits a banking company from commencing busi¬ 
ness unless shares have been allotted to y ield a sum of at least Rs. 50,000 
as working capital, and a declaration to that effect \erified bj affidavit 
signed by the Erectors and the manager has been filled with the registrar. 
Further restrictions on the powers of banking companies may also be 
noted.— (i) No banking company shall, after 2 years of the commence¬ 
ment of this Act shall be managed by or employ a managing agent other 
than a banking company (S. 277H). Hi) No such company shall create 
a charge on its unpaid capital ; the same shall be invalid (S. 277 J). 

(iii) Every such company shall maintain a reserve fund (S. 277 K, L.) iivi 
Such company shall not form or hold shares in any subsidiary company, ex¬ 
cept one of its own, formed for the purpose of undertaking and executing 
trusts for administrating estates, as executor, trustees or otherwise, and such 
other incidental business as are specified in S 277 F. (S. 277 M ). These 
restrictions have been placed upon banking companies wdth the object 
of preventing frauds on the public by the starting of mushroom or 
bogus banking companies. 

438. Companies under the Act.—^Besides the two varieties of 
companies described abov^e, (viz,, public and private companies! there are 
under the Act.—(1) Unlimited companies where the liability of members 
is not limited at all. Such companies with unlimited liability are rarely 
to be found ; (2) Companies limited by shares, also called Joint Stock 
Companies which are by far the most numerous at the present time ; and 
(3) Companies limited by guarantee, where each member undertakes to 
be liable to pay the debts of the company upto a certain amount, but the 
capital of the company is not usually divided into shares. It must be 
noted that any of these companies may again be public, private, holding, 
subsidiary, banking or non>banking companies. 

439. First step in the formation of a Company.—If the company to 
be formed is a public company, any seven or more persons, and, if the 
company to he formed is a private company, any two or more persons 
may, after signing a document called the Memorandum of Association, 
which describes the object or objects for which the company is to be 
formed, its name and place of business, the particular kind of liability 
which each member undertakes to take upon himself, and the amount of 
capital with which it proposes to start the business, file it with the registrar 
for the Province in which the registered office of the company is stated 
by the memorandum to be situate. The registrar shall, on receiving the 
same, retain and register it. The memorandum shall staie. — {i) The 
name of the company with “ Limited ” as the last word in its name ; 
(if) the province in which the registered office of the company is stituate ; 
(wi> &e objects of the company ; {iv) that the liability of the members 
is limited ; and (t;) the amount of share capital with which the company 
proposes to start business and the division thereof into shares of a fixed 
amount. With regard to the objects clause it must be noted that.—(i) 
The objects must not include anything in contravention of the Act ? 
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e.g,., a compan)- cannot be formed with the object of buying its own 
shares, ^ii) The objects must not include anything in contravention of 
the general law of the land ; e.g., a company cannot be formed with the 
object of conducting a gaming house, a brothel or with the object of 
publishing seditious matters. The memorandum shall be If) printed : 
iw) it shall be divided into paragraphs and numbered consecutively ; 
and [Hi) it shall be signed by each subscriber (who shall add his 
address and description) in the presence of at least one witness who 
shall attest his signature. Each subscriber to the memorandum shall take 
at least one share and shall wrrite opposite to his name the number of 
shares he proposes to take. The memorandum of association of a 
company is its charter and defines the limitations of the power of the 
company under the Act. It contains the fundamental conditions upon 
which alone the company is alowed to be incorporated. 

440. Restriction on the adoption of the name of the Company.—The 
name proposed to be adopted in the memorandum shall not be identical 
with that by which a company in existence is already registered, or so 
nearly resembling that name as to be calculated to deceive the public, 
except where the company in existence is in the course of being dissolved 
and signifies its consent in such manner as the registrar requires. If a 
company is, by mistake, and without such consent as aforesaid, registered 
by a name identical wdth that of a previously registered company, the 
first mentioned company may, writh the sanction of the registrar, change 
its name. The newly proposed company shall also not adopt a name 
which contains any of the words, such as, “ Crown ”, “ Emperor ”, 
** Empress ”, Royal ”, etc., or w’hich contains the words Municipal. 
Chartered, etc., except with the previous consent in writing of the 
Governor General in Council fS. 11J. 

441. Alteration of the Memorandum.—It is a fundamental rule of 
Company law, that, the objects stated in the memorandum should not be 
departed from and if the company wishes to enlarge the scope of the 
purposes stated in the memorandum, it can only be done by an alteration 
of Ae memorandmn to the extent provided for by the Act itself. If the 
company without such alterations proposes to go beyond the memorandum 
or which is not expressly or impliedly warranted by it, all such acts are 
called ultra vires [i.e., bejond the powders of), not only of the directors 
but of the company itself. The consequence is that such an act is wholly 
\oid and inoperative at law and not binding on the company, and not 
even the whole body of share-holders can, by subsequent ratification, 
make it valid and binding on the compny. Thus a company formed to 
carry on one trade cannot carry on another ; an authority to a County 
Council to run trams does not empower it to run omnibuses ; nor can 
a railway company, prima facie, take to working coal mines and sell 
coal at a profit. A company may, however, by special resolution, alter 
the provisions of its memorandum so as to change the place of its regis¬ 
tered office from one province to another, or with respect to the objects 
of the company, so far as may be required to enable it :— (a) to carry- 
on business more economically or more efficiently ; or (6) to attain its 
purpose byl* new and improved means ; or (c) to enlarge or change the 
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local area of its operations ; or id) to carry on business which under 
existing circumstances may conveniently and advantageously be combined 
A\ith the business of the company ; or {e) to restrict or abandon any of 
the objects specified in the memorandum ; or (/) to sell or dispose of 
the whole or any part of the undertaking of the company ; or (g) to 
amalgamate with any other company or body of persons. In all cases 
where the compan> seeks to effect any changes in its memorandum, it 
mU'St be preceded by a special resolution. Such alterations shall not 
lake eiffect until and except in so far as it is confirmed by the Court on 
petition (S. 12). And, in the Court, no party, except that party who has 
an interest in the management of the company, such as a member or a 
creditor of the company, shall be permitted to oppose the petition (S. 14. i 
Thus no other company doing a like business shall be permitted oppose 
the petition on the ground that if the petition is granted, it is likely to 
cause the latter any loss of business by competition. Wlien an alteration 
of the memorandum has been sanctioned by the Court, a certified copy 
of the order confirming the alteration, together with printed copy of the 
memo, as so altered, should be filed by the company with the Registrar 
within three months of the date of the order. The registrar will register 
the same and certify the registration under his hand. Thereafter the 
memo, so altered, shall be the memo, of the company in place of the 
old one. 

442. Second step in the formation of a Company .—Articles of Asso¬ 
ciation .—The text step in the formation of a company is the preparation 
of the articles of association. They are the bye-laws, rules and regulations 
of a company framed for the purpose of managing its affairs. In other 
words, the articles contain Ae bye-laws of the company (while the 
memorandum contains the fundmental conditions upon which alone the 
company'^ is allowed to be registered. 

It is not absolutely necessary for every company to have its own 
special articles. But there shall, in the case of a company limited by 
guarantee or an unlimited company, be registered with the memorandum, 
articles of association, signed by the subscribers to the memorandum and 
prescribing regulations to the company. Where a company is not required 
to file the articles of its association, in the absence of any special articles 
framed for itself, S. 18 provides that regulations in Table A in the first 
Schedule to the Act, will govern the internal administration of the 
company’s affairs, l^en filed, these articles shall be printed and be 
divided into sections. Table A consists of a series of regulations formulated 
by the legislature which is to serve as a model for all companies to 
copy as its own articles. Therefore, even where articles are framed by a 
company, S. 10 provides that in so far as they do not exclude or modify 
the regulations in Table A, the latter shall, so far as applicable, be the 
regulations of the company, “ in the same manner and to the same extent, 
as they were contained in duly registered articles.” 

443. Alteration of Aitides.—Subject to the provisions of this Act 
and also subject to the conditions contained in the memorandum, a 
company may, by special resolution alter or add to its articles, and the 
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alterations so made shall be valid as if originally contained in the articles, 
and these alterations again shall be subject to further alterations b) 
special resolution fS. 20). This section gives imlimited powers to a 
companv to alter its articles (note : but not the memorandum) by special 
resolutions. It should be noted that they can never be altered by general 
resolutions although the articles may provide for that procedure. Altera¬ 
tions of the articles -may have a retrospective effect. 

444. How far alteration of articles binding upon its members and 
outsiders.—The rights of share-holders in respect of their shares depend 
on the articles, and it has been seen that these articles are subject to 
alterations to any extent. But this right is subject to the rule laid down 
in S. 20^, which says that a member of the company is not bound by 
any alteration made in the articles after the date on which he became a 
member, if the alteration, (i) requires him to take or subscribe for more 
shares than the number held by him at the date on which the alteration 
is made, or, (zV) in any way increases his liability at that date to con¬ 
tribute to the share capital of the company. But if a member agrees, in 
writing, to be bound by the alteration, it shall be binding 
upon him. The alteration of the articles should not be such 
as would affect the rights of any person interested. It should not be 
destructive of any right possessed by any person by* any contract or 
otherwise {Allen V. Gold Reefs of West Africa, Ltd., 1900). In that 
case Lindley M. R. observed ; “ A company cannot break its contracts 
by altering its articles.” Thus a person appointed by the articles as 
director* on a fixed remuneration cannot be made to accept a lesser amount 
by alteration of the articles. {In Re : British Equitable Co. 1906). 

44^. Constructive notice of memorandum and articles.—The memo¬ 
randum and articles, being registered in a public office, are open to the 
inspection of any person on payment of a small statutory fee. There¬ 
fore, any person who seeks to do any business with the company is 
suposed to have the knowledge of all that is contained in those two 
documents. From this it follows that a person entering into contractual 
relations with the company^ has constructive notice of the extent of the 
company's powers and also of the powers of the directors as well as of 
any limitations and restrictions imposed thereon, either by the memoran¬ 
dum or by the articles. Thus, where the articles provide that a contract 
to be effective, must be signed by two directors, a person who deals with, 
the company is bound to see that it is so signed, and if he does not, he 
is disentitled to sue upon it. But the rigour of this rule has to some extent 
been relaxed by what is known as “ the rule in Royal British Bank v. 
Turquand.’^ Tliis rule provides that though persons dealing with the 
company are bound to read the Act and ihe registered documents, to see 
that the proposed dealing is not inconsistent with them, they are not 
bound to inquire as to the regularity^ of the internal proceedings. They 
are entitled to assume that what has been done has been regularly done 
by the company. Thus, all outsiders dealing with the company must read 
the memorandum and articles of the company to see whether the proposed 
dealing is within the scope of the company, but that is all that they are 
bound to do, and they are uot boimd to inquire whether the internal acts 

24 
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have been properly performed as it is assumed that the company alwavs 
acts properly with respect to its internal management. 

446. Conclusiveness of certificate of incorporation.—When the memo¬ 
randum and articles are filed with the registrar, he satisfies for himself 
that the provisions of this Act have been complied with, and afterwaid« 
certifies under his signature that the compan) is incorporated. When 
once the registrar issues a certificate of incorporation. S. 24 says that 
such certificate shall be conclusive evidence that all the requirements 
of the Act in respect of registration and of matters precedent and incidental 
thereto have been complied with, and that the association is a companj 
authorised to be registered and duly recognised under this Act. The 
effect of incorporation is that, from thenceforth the company becomes a 
separate legal entity, quite distinct from the share-holders composing it. 
It can own property in the same manner and to the sme extent as .‘m\ 
living person, and can bind others and itself be bound by contracts within 
the sphere of its contractual capacity. 

447. The third step in the formation of a Company is the issuing 
of what is known as a prospectus. A prospectus is a circular issued b) 
the promoters or the directors of a company to induce the public to 
subscribe for shares. As defined by the Act, it means “ any prospectus, 
notice, circular, advertisement or other invitation to the public for subs¬ 
cription or purchase, of any shares or debentures of a company (but not 
including any trade advertisement I which shows on the face of it that a 
prospectus has been prepared and duly filed wUh the registrar^’ The 
words injtalics mean that, before it is issued to the public, a copy of 
the prospectus signed by every person who is named in the prospectus 
shall have been filed with the registrar for registration on or before the 
date of its publication and that no such prospectus shall be issued until 
a copy thereof has been so filed for registration. If a prospectus is 
issued without a copy thereof being so filed, the companj'. and every person 
who is knpwingly a party to the issue of the prospectus, shall be liable 
to a fine not exceeding fifty rupees every day from the date of the 
prospectus until a copy thereof is filed. 

448. Contents of the prospectus.—S. 93 : Every prospectus issued 
by or on behalf of the company, or by or on behalf of any person who 
is or has been interested in the formation of a company shall state.—, 
{a) The contents of the memorandum, with the names, descriptions and 
addresses of the signatories, and the number of shares subscribed for bj' 
each ( b) Names, descriptions and addresses of directors or proposed 
directors and of managers or proposed managers (if any) and the 
“ managing agents or proposed managing agents ” if any, and the re¬ 
muneration payable to them ; (h) The number and amount of shares and 
debenture issued or agreed to be issued, within the preceding next two 
years ; (d) The minimum subscription on which the directors may 
proceed to allotment, and the amount payable on application and allot¬ 
ment of each share ; (e) The names and addresses of any vendors of any 
property purchased or acquired by the company or proposed to he 
purchased or acquired ; if) The amomit (if any) paid or payable as 
purchase money in cash, debentures or shares, for any such property ; 
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tg) The amount or estimated amount of preliminary expenses : {h\ The 
names and addresses of any auditors of the company ; and such other 
details as required by the section. Where a company issues a prospectus, 
the person contracting to take shares on the strength of the statements 
therein contained, has a right not only not to be misled by any statement 
actually false, but to be informed of all the facts the knowledge of which 
might have deterred him from so contracting. Therefore S. 93 requires 
that the persons who issue the prospectus shall state therein the various 
particulars contained in els. la) to \q} of sub-section 11) in detail. 

449. Statement in lieu of a prospectus,—It is not obligatory that 
every company should issue a prospectus and a company need not issue 
any prospectus at all. In the case of pri\ate companies, the issuing of a 
prospectus is super|luous. because there is no invitation for the public 
to purchase shares in such companies. But in all cases wheie a company 
does not issue a prospectus. S. 98 requires it to issue a statement in 
lieu of a prospectus ” which is analoguous to a prospectus though it is 
on a smaller scale, before it can proceed to allot an\ of its shares or 
debentures. The statement in lieu of a prospectus should contain the 
particulars in the form marked I of the Second Schedule of the Act. 
These particulars are practically the same referred to above in the case 
of a prospectus. 

. 450. Liability for mis-statement in prospectus.—’'Rhere there is a 
misleading or untrue statement in prospectus on faith of which an 
applicant has applied for and has been allotted shares or debentures in 
a company, he has two distinct sets of remedies open to him, viz., {if 
as against the company^ ; and (zY) as aginst the persons responsible for 
the issue of the prospectus. <i) As against the company. —^Where a 
person has been induced to take up shares on the faith of certain false 
and misleading statements contained in the prospectus, the contract is 
voidable at his option and the allotee is entitled to repudiate the shares 
or debentures and claim back his money [Smith's case, 1867). In such 
cases it is immaterial whether the misrepresentation is fraudulent or 
innocent. But the right of rescission of the share-holder is lost, if after 
becoming aware of the misrepresentation in the prospectus, he does any 
act which amounts* to an implied ratification of his contract, as for 
example, be sells the shares, pays calls, accepts dividends or attends and 
votes at meetings. But his right to rescind will not be affected by any¬ 
thing done by him before he had notice of the misleading or untrue 
statements contained in the prospectus, (zz) Liability against the direc¬ 
tors and persons responsible for the issue of a false prospectus. —(a) Cri- 
minal liability under S. 97 : All persons who responsible for the 
issue of a prospectus which contains false or misleading statements, are, 
under this section, liable to a penalty of Rs. 50 per day from the day 
of the issue until a copy complying with the requirements of S. 93 has 
been filed with the registrar.—(6) Liability for damages. When mis* 
leading or untrue statements are made in a prospectus or in any report 
or memorandum, (z) every person who has authorised the naming of 
himself and who is named in the prospectus as a director, (») every 
promoter of the company, and (zzz‘) every person who has authorised the 
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issue of the prospectus, shall be liable to paj compensation to all persons 
who subscribe for any shares or debentures on the faith of the prospectus, 
for any loss or damage they may have sustained (S. 100J. 

451. Alterations of prospectus or statement in lieu of prospectus.— 
company is not entitled to vary the terms of any contract referred to in 
the prospectus or the statement in lieu of a prospectus unless the proposed 
alteration is approved of by the company in a geneial meeting. (S. 99j. 

452. Promoters and their legal status.—The word “ promoter ” has 

no definite meaning. It is not a term of law but of business having a 
meaning in the commercial "world. It is not everybody who is connected 
with the formation of a company who can be called a promoter. Thus, 
professional persons who are engaged in the starting of a new enterprise 
engage the services of experts to put them in the possession of full fact'i 
viz., valuers, surveyors, engineers, etc., cannot be called “promoters.” 
It is a fact depending upon the circumstances of each case whether a 
person vtas a “ prolhoter ” at any time. If, having regard to all the 
attending circumstances a person can be called a “ promoter ”, the duties 
and the responsibilities which the law casts upon a promoter will attach 
to him. The legal position of a pjomotei is somewhat peculiar. He is 
not a trustee for the company because there is no company yet in existence. 
For the same reason he cannot be called an agent of the company. The 
correct way to describe his position in law is that he stands in a fiduciary 
position towards the company about to be formed, in the same way as 
the director does. Some important results follow from this : (i) A 
promoter cannot be allowed to make any’^ secret profits. If it is found that 
in any transaction for the company, the promoter has obtained a secret 
profit for himself, he will be hound to refund the same to the company ; 
(2) If he sells his own property to the company, he must make a complete 
disclosme of his interest therein, otherwise the transaction will be set 
aside or he will be made to refund the profit he has made ; (3) If he 
is guilty of an untrue statement of facts in the prospectus, (f) the allot¬ 
ment of shares shall be liable to be set aside on the ground of misrepre¬ 
sentation ; (if) he may be liable in damages for deceit or for misrepre¬ 
sentation under S. 100. (4) He can be publicly examined under S. 196. 

A promoter is also liable to be proceeded against under S. 235 on a 
misfeasance or be prosecuted under S. 282 for issuing a false prospectus. 

453. Kemuneration of promoter.—^A promoter may be paid by being 
given what are called the foimder’s shares, or, as they are called deferred 
shares. Sometimes shares are given to him as fully or partly paid up, in 
consideration of his se|vices. But in all cases, the company, after it has 
been formed, must enter into a new contract with him for this purpose, 
and if this is not done, he has no claim for his remuneration against the 
company for remuneration, even though it may have been previously 
settled. The reason is that the company cemnot be made bound by 
agreements made before it came into existence; Si mil arly, a promoter is 
not entitled to recover expenses from the company for the amount paid by’ 
him as preliminary expenses unless there is a subsequent contract to pay 

the same, made after the company has come into existence. 
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454. Contracts entered into by promoters.—^It iv ill be seen the position 
of a promoter is a very peculiar one tvith regard to the contracts entered 
into by him before the company came into existence. He is personally 
liable to the other party on all contracts made by him on behalf of the 
company. The company cannot even ratify such contracts because at 
the time when the contracts were entered into, the company was not in 
existence. Such contracts can be binding upon the company only if the 
company, after its incorporation, enters into a new contract with the 
person with whom the promoters had contracted, and if the terms of the 
original contracts between the promoters and the outsiders are incor¬ 
porated in the new contracts. But if it omits or refuses to ratify* the old 
contracts, the promoters will be personally liable. 

455. Office.—Eevery company must have a registered ofSce A\here 
communications and notices can be addressed to it as from the day when 
it commences to carry on business, or as from the 28th da% of its incor¬ 
poration “ whichever is earlier (S. 721. Notice of the situation of the 
registered office and also of every change .therein must be given to the 
registrar who should record the same. On default, the company is liable 
to a fine not exceeding Rs. 50 per day. 

456- Directors, Managing Agents or Manager.—There are three kinds 
of machinery by which a company carries on business. They are, [i) the 
directors, (mJ the managing agents or (iff) the manager. Some com¬ 
panies have all the three executive heads, some have only one or more. 

457. Appointment of Directors.—Every public companj or a private 
subsidiary company of a public company, should hai e at least three 
directors. But a private company need not have an> - The first directors 
of a company are generally named in the articles. If they are not so 
named, S. 83B of the Act provides that the subscribers to the memorandum 
shall be deemed to the directors of the company until the first directors 
have been appointed. The articles generally lay down the mode of 
appointing directors. If there is no such specific provision. S. 83 B lays 
down that the directors shall he appointed at a general meeting. A casual 
vacancy occuring among the directors maj be filled up by the remaining 
directors ; but the person so appointed shall be liable to retirement at 
the same time, as that which the person in whose place he has been 
appointed, would be liable to retire. But none o*f these rules apply to 
private companies. S. 83B further provides that, notwithstanding any 
provisions in the articles to the contrary, no company can appoint ®r 
have more than 1/3 of the directors, as permanent directors and the rest 
Le., at least 2/3, shall be liable to retire by rotation. There are two 
exceptions to this rule : (i) it does not appl)- to companies incorporated 
before the Amendment Act of 1936, which, by their Articles, lay down, 
that less than 2/3 of their directors shall be liable to retire by rotation ; 
and (if) to private companies. 

458. Restrictions on the appointment of a director.—A person shall 
not be eligible for being appointed a director of a company unless 
he has, before the registration of the Articles or the filing of the prospectus. 
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to some extent they are. Because, as directors of the company, it is their 
dut} to receive money subscribed by the share-holders, and employ these 
funds for the business of the companv. The} are. therefore, strictl} 
hound to act in good faith towards the share-holders with respect to the 
money received by them. But. though loosely used, he is not a trustee 
in the strict sense of the word : he is a trustee only in the sense that he must 
act in the interests of the company and not for his own private 
benefit. If a director makes an\ secret profit or secures any 
benefit for himself as against the interest of the company he shall become 
liable to make good to the company the advantage secured by him or the 
loss suffered by the company. In other respects he has I unlike a trustee I 
certain discretionary' powers which he must, of course exercise bona fide for 
the company. As regards their position as trustees, it must be borne in 
mind that they are trustees for the company and not for the individual 
share-holders. iPercival v. Wright. 1902 Ch. i . In this case the direc¬ 
tors bought shares from a share-holder %\hile they were negotiating for 
the sale of the company, at a \ery low price, but did not tell him of this 
fact. It was held that the purchase of the shares was good. Directors 
are agents for the company also to some extent in as much as. the 
company, being a fictitious person, cannot act except through the medium 
of an agent. Thus where they make contracts for the company within the 
scope of their authority, it is the company' that is liable and not the 
directors. The directors are not personally liable unless they undertake 
personal liability e.g., they contract in their own names. But if the 
directors act beyond the scope of their authority but within the powers of 
the company, such an act is called ultra vires of the directors, and they are 
personally liable for such a(ts if the company, at a general meeting, does 
not ratify' such acts. That is to say. if the directors go beyond the scope of 
their authority, the company' may or may not ratify their acts. But 'if 
the acts are ultra vires (beyond the scope of authority! not only of the 
powers confererd upon tlie directors, but of the company itself, even the 
company cannot ratify such acts. In such cases the directors are not liable 
because they acted as agents of a known principal, and the company also 
cannot be made liable for an act which is ultra vires the company. The 
only remedy' in such cases is not by way of a suit for damages for breach 
of contract, but for the breach of an implied warranty against the directors 
themselves who may be naade liable for the same iCollen v. Wright^ 1857). 
These two things, ultra vires the directors and ultra vires the company may 
be noted. The word ultra vires means, ‘ bey'ond the scope of authority.’ 
As agents of the company, the directors are given certain powers within 
which circle they should act. If they act beyond the limits of these 
powers ie.g., borrow money at 10^ when they' cannot by the articles 
borrow beyond Sf'c), the company may’ ratify such act ; fcut if it does 
not choose to do so, the directors will have to make good the excess of the 
loss to the company beyond the rate of 5^c. But if the act is ultra vires 
the company' itself, e.g., if a company formed f<>- the purposes of erecting 
a railway line chooses to do banking business, the act cannot be ratified 
even by the company itself. 

463. Powers of the Z>irectors.—^The directors can exercise all the 
powers which the company possesses and can validly exercise those powers. 
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unless any particular power is denied to them or is limited or modified 
by the Articles, the Memorandum, the provisions of the Companies Act 
or Table A. Thus within the scope of their authority (called intra vires i. 
the directors may have the power to do all that is necessary and inci¬ 
dental to carry out efficiently the affairs of the company. Their powers 
are laid down by the articles but at the same time they must be given 
certain amount of discretion and when they exercise theses powers bona 
fide, in the interest of the company, the Courts will not interfere provided 
they have used their discretion in the right direction. Thus the directors 
can make a mortgage by deposit of title-deeds, can issue debentures at a 
discount, or can authorise the representation of an insolvency petition. 

464. Duties of Directors.—The law regarding the duties of Directors 
has been discussed in detail in the leading case of In Re. City Equitable 
Fire Insurance Co. (1925 Ch.) In that case Romer J said : “ It is indeed 
difficult to describe the duties of directors in general terms, by way of 
analogy or otherwise. The position of a director of a company carrying 
on a small retail business is very different from that of a director of a 
Railway Company. The duties of a bank director may differ widely from 
that of an insurance company director, and the duties of the latter may 
again differ from that of a director of another kind of company. His 
duties are of an intermittent nature to be performed at periodical meetings 
and is not bound to give continuous attention to the affairs of his com¬ 
pany. In discharging the duties of his position a director of course 
should act honestly ; but he must also exercise some degree of both skill 
and diligence and so long as a director acts honestly he cannot be made 
responsible in damages unless he is guilty of^ross or culpable negligence 
in a business sense and directors are not responsible for mere errors of 
judgment.” The directors cannot delegate their duties unless the Articles 
allow of such delegation. 

465. Liability of Directors.— A director so long as he acts within 
scope of authority both of the company and also of the authority con¬ 
ferred upon him as a director, is not personally liable on the contracts 
entered into by him as a director. But there is nothing, however, to 
prevent his liability being made unlimited by the memorandum of a 
company, or if made limited, being converted into unlimited liability in 
pursuance of the authority given by the articles. His liability, when 
unlimited, arises only when the company is in the course of being wound 
up (S. 157). It has already been seen that directors may personally be 
made liable with respect to those acts which are ultra vires the directors, 
but that with respect to those acts which are ultra vires the company itself, 
it is not binding on the company, but that does not mean that the directors 
are personally liable, the reason being that the other parly to the contract 
is deemed to have notice of the powers of the company in regard to 
making of contracts as contained in the memorandum and articles. In 
such cases the directors iHay be liable for the breach of warranty of an 
implied authority. Directors may become liable to the company in 
various ways. — e.g., (i) for gross negligence ; (it) for breach of trust ; 
(iii) for ultra vires Acts ; (iv) in cases where their liability is unlimited, 
they shall, under, S. 157, be liable to contribute fin addition to their 
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liability as ordinary members) as if they were members of an unlimited 
company ; and iv) they may also become criminally liable if their acts 
or defaults come within the penal sections of the Companies Act or o£ 
the Indian Penal Code- Under the Companies Act the directors are 
criminally liable if they do not {a\ keep a register of members, S. 31 ; 
(^6* for failure to comply with the provisions of S. 32 as to omission 
to make an annual list of members every year ; (c) under S. 82, for 
omission to send copies to Registrar of special and extraordinary resolu¬ 
tions ; id) under S. 87 for failure to keep a register of directors : 

( e) under S. 104. for failure to keep a proper return of allotment of 
shares ; (/) S- 236-238A lay down further provisions respectively for 
penalty for giving false e\idence and for not discovering the company's 
properties or for not handing over the company’s documents. 

466. Director's liability to shareholders.—The general rule is that 
an individual share-holder cannot proceed against a director for wrong 
caused to him by the company. The only’ exceptions are where the person^ 
against whom the relief is sought hold the majority of shares and will 
not allow the company to bring an action, and even then, only in the 
case of frauds or ultra vires acts and not for informalities (Burland i. 
Earle. 1902 A.C.). 

467. Disabilities of Directors.—The Act provides that (Ij No com¬ 

pany shall make any’^ loan or guarantee any loan made to a director of 
a company. (S. 86 Dl. But this rule does not apply to private com¬ 
panies. (2) No director or firm of which such director is a partner, 
shall, without the consent of the company in a general meeting, hold an 
office of profit under the Company except that of a managing director, 
manager, legal or technical adviser or that of a banker < S. 86B j. 13) Ex¬ 

cept with the consent of all the directors, a director or the firm of which 
he is a partner, shall not enter into any contract for the sale, purchase 
or supply of goods and materials with the company IS. 86F ). (4) Every 

director is bound to disclose the nature of his interest in any contract 
entered into for or on behalf of the company, at the meeting of directors 
at which such contract is to be decided (S.91 A). (5) A director shall 

not vote on any contract in which he is directly or indirectly interested. 
His presence too, shall not, in such a case be counted for the purpose 
of forming a quorum (S. 91 B). (6) Where a company enters into a 

contract with any director of the company who is directly or indirectly’ 
interested, it shall send an abstract of the terms of the contract within 
21 days, w*ith a memo, clearly indicating the interest of the director in 
the contract to every memeber. The contract shall also be kept open for 
inspection of members at the registered office of the company (S. 91 Cl. 
{7j Under S. 91 D, if a director, as agent of the company enters into a 
contract for or on behalf of the company in his own name, he must 
make a memo, of such contract in writing and forthwith deliver the same 
to the company. Such memo, ’should be filed by the company and laid 
before the directors at the next directors’ meeting. 

468. Managing Directors.—The directors may appoint one of them¬ 
selves to the office of managing director or manager for such term and 
on such remuneration as they think fit. A director so appointed shall 
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not. while holding that office be subject to retirement b} rotation as in 
the case of directors. But his appointment shall ipso facto cease if 
he ceases to be a director or the company in general meeting resolve 
that his tenure of office as managing director or manager should be 
determined. The salar> of a managing director or manager shall be 
either by w'a> of salary or commission or both. A managing director is 
an ordinarv director with special powers. Directors cannot appoint a 
managing director or delegate their powers and duties to others if the 
articles do not empower them to do so. If the directors appoint a 
managing director for life in pursuance of their powers, the company 
cannot dismiss him and if it does so he is entitled to damages. The 
duties of a managing director are of a higher standard than of an 
ordinary director and where b\ an> act of the managing director, which 
is inspired b\ personal gain, the compan\ suffers loss, the managing 
director must make good the loss and not the other directors iBank oj 
Oudh V. Natvab AH, 92 I.C. I. 

469. Managing Agents.—The managing agenc) system is peculiar 
to India. It has no counterpart anjwhere else in the world. A managing 
agent has been defined in the Act as a person, firm or company entitled 
to manage the whole affairs of the company by virtue of an agreement 
yt'ith the company (subject to the control and directions of the directors 
as provided by the agreement), is a managing agent and if a person 
occupying the position of a managing agent calls himself manager, he 
shall nevertheless be regarded as managing agent and not manager for 
the purposes of the Act, He differs from a manager in tliat, although 
the latter is also entitled to manage the business of the company, there is 
no agreement between him and the company entitling him to the manage¬ 
ment. Term of office. — It has already been observed that the Indian 
' managing agency ’ system has no counterpart anywhere in the world. 
The object of its introduction was because India was backward in com¬ 
mercial enterprise and it was thought that the introduction of this system 
yvPuId encourage the formation of new’’ companies. True, this system 
did encourage industry, but at the same time encouraged also adventurers 
to fleece the company, so much so, at the time of the Amending Act 1936. 
there was even a suggestion to abolish this system altogether. The Legis¬ 
lature took tlie middle course by placing rigorous restrictions on the 
powers of managing agents and S. 87 A fixes the term for which a manag¬ 
ing agent may be appointed to a maximum period of twenty'’ years, and 
further provides that a managing agent appointed before the commence¬ 
ment of the amendment Act of 1936, shall in any event, cease to hold 
office on the expiry of twenty years from the commencement of that Act. 
unless he is reappointed for a further term on or before the expiry of the 
said term. Removal and other disabilities of managing agents. — A com¬ 
pany may, by resolution passed at a general meeting of tt^ich notice has 
been given to the managing agent in the ^ame manner as to members of 
a company, remove a managing agent if he is convicted of a non-bailable 
offence in relation to the company’s affairs punishable under the Indian 
Penal Code. Similarly the office of a managing agent shall be vacated 
if he adjudged insolvent. Remuneration of Managing Agents. —By S. 87C 
of the amended Act it has been provided fhat whilst a company appoints 
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.iianaging agents, their remuneration shall be. U* I a sum based on a 
nxed percentage of the net annual profits of the company. Hi) with a 
oro\ision for a minimum in case of insufficient or no profits altogether 
together with, l in ) an office allow ance to be defined in the agenc)' agree¬ 
ment. Any additional remuneration shall not be binding on the companA 
unless sanctioned b\ a special resolution of the companj. Disabilities 
of Managing Agents .— (1) Loans to managing agents of companies, other 
than prhate companies which are not the subsidiar) companies of a 
public conipan\. are forbidden under S. 87 D. l2) A managing agent 
cannot enter into certain contracts without the consent of the directors 
[S, 87D l5l]. t3> A managing agent shall not exercise vith respect 

Ilf an) compam of which he is managing agent, a power to issue deben¬ 
tures even if the company has given him such po%\ers. A managing 
agent cannot, without the authority of the directors, invest the funds of 
the company [S. 87 (gl]. (4i A managing agent cannot do an) othei 

business which is similar to and which competes with the business of the 
company of which he is a managing agent (S. 87 H». (5) Inspite of an'^ 

protisions in the Articles of a compan\. other than a prhate compan). 
the managing agents of the company cannot appoint more than 1/3 of 
the total directors- (61 A managing agent cannot assign or transfei 
his office to another without the approval of the compan\ in a general 
.neeting. It must be noted that none of these provisions apply to a 
private compan). 

470. Manager.—A manager means an officer of a company who is 
subject to the control and direction of the directors, has the entiie 
management of the affairs of a companv and includes a director. The 
points of distinction betw'een a managing agent and a manager is that, 
if) A manager is always subject to the direction and control of the 
directors, wrhereas. a managing agent, although he is also under 
the control and direction of the directors, his contract of service with 
the company may give him certain powers which he can exercise free 
from any control or direction of the directors but subject to the various 
provisions of the Act (£f) with respect to remuneration, a managing 
agent generally gets a fixed percentage of the net yearly profits earned 
by the compan) and an office allowance also as fixed by the contract 
of management ; whereas a manager ma) hav e a fixed salary and. a 
percentage of the profits. 

471. Secretary.—Every commercial company has a secretar) to look 
after and supervise its business affairs. The articles sometimes declare 
who shall be the first secretary’ and he usually receives a mo^hly salary 
from the company’.- He ought to be a person possessing goocHknowledge 
of Company Law and Secretarial practice, and though in law he is only 
the head of the clerical department of the company and carries out the 
orders of the directors, in practice he commands great influence with the 
directors. Some of the main duties of a secretary are.— (i) He must be 
pr^ent at all meetings of the directors, (if) He must prepare an agenda 
for the directors’ meetings and general meetings of the company and 
prepare minutes of such meetings. (Hi) He must receive and issue 
notices on behalf of the company, (iv) He must conduct all correspon- 
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dence with the share-holders in regard to calls, transfers, forfeitures etc. 
{v) He must make all necessary returns to the Registrar of Companies. 
< vi) It is his dut> to keep an uptodate register of all members. Powers .— 
A secretary has no power to bind the company by contracts or to make 
representations as to the company's affairs to induce people to take so a<* 
to bind the company. He has no power, unless authorised by the board 
of directors, to do any act which lies solely wdth the board of directors, 
e.g. convene a general meeting, register a transfer etc. 

472. Meetings.—In so far as the company’s administration requires 
the sanction of the share-holders, and in cases where the share-holders 
themselves desire it, the directors are required to call and hold meetings 
of the share-holders. Various kinds of meetings are recognised vmdci 
Company Law. A meeting may be ; U) An Ordinary general meeting, 
or (n) A Statutory meeting or [Hi) An Extraordinary meeting. 

473. Ordinary general Meeting .—A general meeting of a compans 
should be held within 18 months from the date of its incorporation and 
thereafter once at least in every calendar year. This meeting mav also 
be called an Annual General Meeting, The period during which the 
subsequent meetings should be held is fifteen months from the previous 
general meeting. The articles may* provide that such meetings shall be 
held on a certain date every year. If no such meeting is held, the companv 
and every director or manager who is a party to the default shall be 
liable to a fine not exceeding 500 rupees and the Court may, on the 
application of any' member of the company, call or direct the calling 
of such meeting. 

474. Statutory meeting.—Every company limited by shares and every 
company limited by guarantee and having a share capital is required 
by the amended S. 77 to hold a statutory meeting of the members of the 
company within a period of six months and not less than one month from 
tile date on which the company becomes entitled to commence business. 
When the meeting is held, the directors must, at the outset, cause a 
list of members and of the number of shaies held by them respectively 
for inspection of the members of the company. Furthermore, the mem¬ 
bers attending the meeting can discuss any matter Relating to the formation 
of the company arising out of the report piescnted before the meeting 
(.called the statutory report) without having given notice for such dis¬ 
cussion, but no resolution of which notice has not been given according 
to the articles. 

474.;A|I The statutory report shall contain.—(j) The number of shares 
allotted as fully or partly paid up shares and the consideration received 
for the same ; (zi'l an abstract of the receipts and payments made thereto 
and an estimate of the preliminary expenses ; iUi) the extent to which 
the contracts, if any% have been carried out etc. Such report should be 
certified by at least two directors or by the chairman of the directors if 
so authorised by them and shall be disclosed at least 21 days before the 
meeting. In the event of any default in complying with the provisions 
contained in S. 77, every director who is guilty of or knowingly and 
willfully authorises or permits die default, shall be liable to a fine to the 
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e\tent of Rs, 500. The main distinction between a statutory meeting 
and a general meeting is that the former is held onl} once in the life 
of the company I i.e.. within six months after the starting of its business) 
while the latter is held annualh. 

475. Extraordinary meeting.—This is a meeting of the shareholders 
nhich is called in special cases or in cases of emergency. The rules as 
laid down with respect to an extraordinary general meeting are as 
follows.—(1) Notwithstanding anything in the articles, on a requisition 
of not less than 1/10 of the holders of the issued capital of a company, 
the directors shall forthwith call an extraordinary general meeting of the 
company. Th*e requisition must state the object or subjects for which the 
meeting is to be called and must be signed b\ the requisitionsts and 
deposited at the company's registered office. (2) If the directors fail 
to call a meeting within 21 days of the lodging of the requisition at the 
company’s office, the requisitionists or a majority of them in value may 
call such meeting. (3l The directors are also empowei'ed to call an 
extraordinary general meeting whenever they^ want to. and any extra¬ 
ordinary meeting called by the share-holders on requisition shall be 
conducted in the same manner as nearly as possible, as that in which 
such meetings are called by directors. 

476. General provisions as to meetings and votes.—Before a meeting 
can start its business, it must have a chairman. The articles may provide 
for the appointment of a chairman to preside at the meetings of the 
company. Where no such provision is made, the members present at a 
meeting shall appoint any one of them to be a chairman of the meeting. 
It is the duty of the chairman not to close the meeting prematurely. 
The notice of the meeting, with a statement of the business to be transacted 
thereat, shall be served on every' member, but an accidental omission 
to give such notice shall not invalidate any such meeting. Five persons, 
either present in person or by proxy or the chairman of the meeting shall 
be entitled to demand a poll. If no such poll is demanded, the declaration 
of the chairman that the resolution has, by a show' of hands, been carried, 
shall be conclusive. 

477. Quorum.—It means a certain number of members on whose 
presence the meeting of a company can commence its business. This 
number is usually fixed by the articles. Where it is not so done, under 
S. 79 (2), two persons in the case of private company, and five in the 
case of a public company, personally present, shall form a quorum. 

478. Proxy.—An instrument of proxy is a document in writing 
f stamped 2 as.) authorising a member of a company to vote for another 
member at a certain meeting or meetings of the company. Such voting 
by proxy is allowed in order to enable members who cannot attend such 
meetings to convey their approval or disapproval through another mem¬ 
ber. The instrument appointing a proxy must be in writing under the 
hand of the appointor or his attorney and the proxy (that is the person 
appointed) must also be a member of the company. A proxy paper may 
even be in blank, that is, without naming any particular person to whom 
the authority to vote is given ; and in such cases any menaber of the ,com- 
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pany in possession of it has authority to fill up his name. The proxj paper 
must be deposited at the registered oflSce of the company at least 72 
hours before the time for holding the meeting and in default, the proxv 
paper shall not be held as valid. If the share-holder is present he has a 
right to vote and if he does so, the proxy's vote is rejected. The death of a 
share-holder who has appointed a prox>, revokes the authority of the 
proxy. 

479. Resolutions.—are of three kinds, namely. {£) ordinarv. 
(nj special, and (.wi) extraordinary. U’) An ordinary resolution is 
one passed by a majority of members present at a general meeting. (n\ A 
special resolution is one passed by a majority of not less than 3/4 of 
such members as are entitled to vote as are present in person or by prox^ 
at a general meeting of which not less than 21 days’ notice specifying the 
intention to propose the resolution as a special resolution has been given. 
A special resolution is necessary for the following purposes.—ll) To 
change the ndme of the company with the consent of the Central Go\- 
emment (S. 11 j ; (2) to alter the memorandum with the leave of the 
Court (S. 12) ; (3) to alter the articles of the company (S. 20) ; (4) to 
reduce capital under S. 55 ; (5) to wind up a company voluntarily 
under S. 203. (ml Extraordinary resolution, —An extraordinary reslu- 
tion is one passed by a majority of not Jess than of such members as are 
entitled to vote as are present in person or by proxy at a general meeting 
of which notice (of 14 days) specifying the intention to propose the 
resolution as an extraordinary resolution has been duly given. Such 
resolution is necessary when a company is sought to be wound up volun¬ 
tarily on the ground that it cannot continue its business on account of its 
liabilities and also for a number of other purposes. 

-180. Minutes of proceedings.—S. 83 requires e\ ery company to 
cause minutes of all proceedings of general meetings and of its Erectors 
to be entered into a book called the Minute Book. The minutes so 
entered must be signed by the chairman of the meeting and when so 
signed shall be prima facie evidence of the proceedings. Though the 
minutes are prima facie evidence of what happened at the meeting, they 
are neither conclusive nor exclusive evidence of the actual proceedings. 
Therefore the Court may look at the notice of the meeting to ascertain 
that the meeting was regular. 

481. Informalities and irregularities.—If all the members of a com¬ 
pany are present and vote for the resolution, it will be valid inspite of 
informalities and irregularities- Even where a majority of the share¬ 
holders are alleged to have overborne the minority, the latter cannot 
make this the only ground for interference by the Court. But where the 
company acts on resolutions which are inconsistent with the articles, or 
which are passed on inadequate notice, the Court will interfere by an 
injunction, 

482. Authorised Capital .—K company^ must state in its Memorandum 
the amount of capital with which it proposes to start its business. This 
is called the caithorised capital of the company. A company limited by 
Shares if so authorised by the Articles, may increase its share capital if 
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it thinks necessary by the issue of new shares of such amount as it thinks 

expedient, or by increasing the amount of value of existing shares or by 

anv of the other ways mentioned in S. 50. If the articles do not authorise 

an increase of capital, the company must first proceed to alter the articles 

for the purpose. Such increase of fehare capital must be done by^ the 

company^ in a General Meeting, and it shall file with the Registrar within 

fifteen days after the passing of the resolution authorising the increase. 

notice of the increase of capital or members and the registrar shall record 

the increase (S. 53 I. In default of complying with the requirements of 

this section, it shall be liable to a fine not exceeding fifty rupees for 

every day during which the default continues. \^Tien the company issues 

additional shares for the purpose of increasing its capital S. 105 C requires 

those shares to be first offered to the existing members in proportion to the 

shares already held by them. 

« 

483. Reduction of Capital.—S. 55. : Subject to confirmation by the 
Court, a company limited by shares, if so authorised by its articles, may 
by special resolution, of a special Meeting reduce its capital either by 
ii) reducing or extinguishing the liability of members for uncalled 
capital, or [ii) by writing off lost capital, or Izy • liy paying off capital 
which is in excess of the wants of the company. or ( iv ) in any way 
approved of by‘the Court. If power to reduce the capital is not conferred 
upon the company by its articles the company must first proceed to 
alter its articles by a special meeting. After the confirmation of Court, 
the company shall add, until such date as the Court may fix. the words 
and reduced. It must be noted that the special resolution of the company- 
altering or reducing the capital must be confirmed by the Court ; and. 
at the time of such confirmation, the Court is empowered by the Act to 
inquire into the objections (if any) that may be raised by the creditors 
of the company in that behalf (S. 58). At the same time it must also be 
noted a company cannot reduce the capital by purchasing its own shares 
IS. 54 A). If a company purchases its own shares, the transaction i® 
wholly void and ultra vires the company, even though the articles give 
power to the company- to do so. 

484. Issued and paid up capital.— A. company need not call up at 
once the whole of the capital authorised by the memorandum. For 
example, if a company is authorised to start its business with a capital 
of ten lacs divided into one lac shares of ten rupees each, it may issue 
only fifty thousand shares to start with. Again, the full amount of ten 
rupees on each share may- not be called up,'but only five rupees on each 
share may have been called. In such cases, although the authorised capital 
of the company is ten lacs, the issued capital is only fifty thousand 
shares with rupees five as paid up on each share. Thus the issued and 
paid up capital in this example will amount to Rs. 2,50.000. 

485. Liability of Members on reduction of Capital.—On and after 
reduction of the capital of a company, every member of the company, 
whether past or present, shall not be liable with respect of any call or 
contribution, exceeding the difference between the amount already paid 
by him and the original amount payable on each share (S. 63). But, if 
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a creditor who is entitled to object to the reduction and whose claim has 
not been entered on the list, subsequently comes forward and pleads his 
ignorance of the proceedings of the reduction of its capital by the com¬ 
pany, and after reduction the company is unable to pay the amount of 
debt to him, at the time of its winding up, then, every person who was a 
menober of the company at the date of the order of reduction of capital, 
shall be liable to contribute to the payment of that debt to the extent of 
his own proportionate interest ; and if the company does not admit or 
is not willing to admit its liability, and, if the company is wound up, the 
Court, on the application of such creditor and proof of his ignorance as 
aforesaid, cause a list of persons who are liable to contribute and enforce 
payment from them. 

486. Preference, ordinary and deferred shares.—Shares are of three 
kinds being either.—(f) preference, (w) ordinary, or (Hi) deferred. 
Preference shares are those which are entitled to a fixed percentage of 
dividend before any dividend is paid to the kinds of share-holders. But 
they are not entitled to more than the fixed limit however great may be 
the profits earned by the company. The shares may again be. (a) cumu- 
lative, or (61 non-cumulative. In the first case, if the profits are not 
sufficient to pay the fixed dividend any particular year, the deficit must 
be made up in the next preceding year, and no other share-holders are 
entitled to a dividend until the fixed dividend on these shares have been 
fully paid. With regard to winding up, however, preference shares will 
rank pari passu with ordinary shares, unless they are made “preferen¬ 
tial as to capital also.” In such a case, the surplus capital, after payment 
of the debts of the company, will be applied in paying off the preference 
share-holders first. Ordinary shares are those, which, for the purposes 
of classification, may be defined as those which are neither preference or 
deferred shares. The profits of a company must be applied first in 
paying out the fixed dividends on preference shares and next on the 
ordinary shares. Deferred shares .—^Ihese shares are also called 
* founders’ shares ’ or ‘ management shares ’ and are usually given gratis 
to the promoters of the company in consideration of the service rendered 
by them in bringing about the company. They may also be issued 
to underwriters in consideration of the commission due to them from the 
company. They are usually entitled to a dividend only after a certain 
percentage is paid to the ordinary share-holders e.gr-, half the remaining 
profits after 10 pei; cent divideUnd is paid on ordinary shares. 

487. Bonus Shares.—When a company does not choose to distribute 
all its profits or extra profits during any particular year, it may issue 
fully paid up bonus shares, in proportion to their holdings, if th^ articles 
so provide. The company is thuS enabled to increase its capital, without 
resorting to any of the method already noted for the increase of its capital. 
At the same time the share-holders get their dividends in the shape of full> 
paid up shares. 

488. Share Certificate.—A share certificate is a certificate issued by 
the company under its common seal specifying the shares held by any 
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member (S. 29). It is a document whicK enables its holder to show a 
good prima facie marketable title to the shares. In other words, a share 
certificate amounts to a declaration by the company to the whole world 
that the person in whose name the certificate is made out, and to whom 
it is given, is a share-holder in the company. Every company shall within 
three months after allotment of shares or debentures, or within three 
months after the registration of the transfer of such shares, issue a 
certificate for the same. If a default is made in the issuing of a certificate 
the company and every officer of the company who is knowingly a party, 
shall be liable to a fine for every day of such default to the extent as 
pro\ided for by S. 108. 

489. Transfer of Shares.—S. 28 of the Act gi\es power to every 
share-holder of a company to transfer his shares in the manner provided 
b\ the articles of the company. The section lays down that shares are 
to 1 e regarded as movable property. The transfer must be made in 
writing in the form, if any, prescribed by the articles. Where no such 
form is prescribed, it must usually be in the form mentioned in Table A. 
The transfer cannot be treated as complete unless and until the transfer 
is registered and the transferee's name is entered in the register in place 
of the name of the transferor. 

490. Refusal to Register transfer of shares.—^Articles generally give 
a discretion to directors to refuse to register a transfer of any share 
[3. 34 (7)], Under this clause a power is given to directors to refuse 
the issue or the transfer of any share to any particular individual at the 
discretion of the directors. But the directors must use this discretion 
bona fide in the interest of the company. 

491. Blank Transfer.—A blank transfer is one which is signed by 
the transferor leaving a space blank for the name of the transferee. 
The intention in such cases is that the purchaser or mortgagee of such 
shares shall be at liberty at any time to fill in the blanks and perfect his 
security by getting his name registered in the books of the company, 
Or. he may, without having his name filled in, re-transfer or pledge the 
same to another person. 

492. Forged Transfer of Shares.—It is the duty of the company to 
take particular care that it does not effect a transfer on forged signature 
of one of its members. Where a company registers a forged transfer, it 
is a nullity and the title of the true owner is not affected thereby. But 
an innocent transferee for value acting in good faith on the certificate 
issued by the company will have his remedy as against the company for 
negligence in not detecting the forgery. Likewise, the purchaser also 
must take care that he is not getting a certificate from the company on a 
forged transfer for in that case he will have to indemnify the company 
as against the losses they may have paid as damages to die true owner. 

493. Issuing Shares at a Discount.—It is a fundamental rule of 
Company Law that the registered capital of a company is to be always 
regarded as untouchable and that a company cannot allow any discoimt 
on its shares ; e.g., it cannot issue a Rs. 100 share with an agreement that 

15 
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only Rs. 7 d shall he paid. The reason for this rule is that if a cnmn 
were permitted to issue shares at a discount, the result would 
to a reduction of share capital which the law cannot permit excentTT 
stringent conditions. To this principle, however the iollo^inrCmt 
exceptions.—! i) A company may pay “ commission ” or otherwise U 
as underwriting commission” for “placing” its shares 7? inc “ 
(u) under S. 105B, it shall be lawful for a company to issue at a dis * ' 
shares of a class already issued ; provided that (a) the issue 
shares must be authorised by resolution passed at general mStW ^ t 
company and sanctioned by the Court f (h) the resXti^n 
the maximum rate of discount (not exceeding 10% in any case) 
shares are to be issued ; (c) not less than one vear at which 

entilled^o start bu^ess ^ 
id) the shares to be issued at a discount must be issued within 7ix m’ont/ 

**■* «*e„de7£ 

494. Payment of Interest out of Canital_ A<t nr»tf.rl «i *.i. 

tered capital of a company cannot be touched and^ de*Srwbh T‘' 
manner that would amount to a reduction of canital anrl na ‘ . 'a a 

out of capital amounts to a diminution of capital Interest 7a1f 

mcn^y t?defr^"'the^.rp^res^ c^ntru^lt any TrT'or buiH®^^ 

f •*’® «P«>serp?orided *at““?tMh?L*''® 

authorised by the articlp<! nr = =« • i payment is 

of .the PtovlcjaV&lr„SatTtteI; “a" T*'7 

of interest shall in no case exceed four per cent ’ “ ' * 

above^iat a'SmlcoL'^v”” “? ha, been noted 

such an act in effect amounts^tn I shares at a discount, for 

allowing commission on the nurrha share capital. Similarly, 

tion of share capital Thpi^fnr ^ shares also amounts to a diminu- 
shares is not peSed Icnnt si^ch commission on the purchase of 

offer of shares of\ Company to thTp^^K 
or company, undertakes^ in ^consideration of « 

whole of portion of such share? ^ commission, to take the 

the public. ^ subscribed by 

fessional brokS biikSs^Md *u ^®,S®*?“”i®sion paid to pro- 

the company in their place of bn ^ exhibit the prospectuses of 

and tbroV «hcm Se?r“S2^”" , 

tation to the pSb& to issued, is an inri- 

puBiio to make offers for the purchase of the company’s 
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shares or debentures. On the issue of the prospectus, an application from 
public for the purchase of shares in an offer and an allotment is an 
acceptance ot that offer. The application is generally made in the form, 
prescribed by the compam. ■which la\s do'wn the conditions of the 
purchase. If the company accepts an applicant’s offer the company 
allots shares and informs the applicant that the shares applied for have 
been allotted to him. Such allotment is made b) the directors. The 
directors ma) accept the offer or reject it. The applicant ma) withdraw 
the offer at any time before an allotment is made and the letter acceptance 
has been posted. But once such acceptance is complete, the allotment is 
binding. 

497. Rules and Restrictions as to allotment.—S. 101 of the Act 
provides that no allotment of shares b} a conipan) shall be made unless, 
(it the amount stated in the prospectus as the minimum amount which 
in the opinion of the directors should be the minimum subscription amount, 
has been subscribed. This minimum subscription amount cannot be aii> 
arbitrary amoimt fixed at randum ; but it should include, (il the pur¬ 
chase price of any property purchased or to be purchased : I z'i I the 
amount paj-able by way of commission to persons who agree to subscribe 
for shares ; \iii\ the preliminarj expenses payable by the company ; 
and {iv) the "working capital. It may be noted that on allotment, the 
amount payable in respect of each share shall not he less than 5% of 
the nominal amount of the share. { S. 1011. If the minimum subscription 
is not subscribed for within. 180 days of the first issue of the prospectus. 
all money received from the applicants for shares shall be forthwith paid 
back to them without interest. If any such amount is not so paid within 
190 days of the issue of the prospectus, the directors shall thereafter be 
severally liable to repay the said moneys ‘with interest at 79f per annum. 
Again, where a company makes an allotment in conlra^ ention of the 
provisions of S. 101, it shall be voidable at the instance of the applicant 
■within one month of the holding of the shares and not later. A director 
knowingly contravening or permitting contravention of the provisions of 
S. 101, with respect to such allotments, shall be liable to compensate the 
company and the allottee for all the damages and costs caused to them 
thereby, provided proceedings therefor are started within two years of 
the allotment. 

498. When Company is entitled to commence Business.—S. 103 ; A 
company shall not commence business or exercise its borrowing powers 
unless ii) shares paysible in cash have been allotted to an amount not 
less than the minimuili subscription ; (if) every director of the company 
has paid to the company with respect to all the shares agreed to be 
purchased by him ; {Hi) there has been filed with the registrar a declara¬ 
tion in the prescribed form, verified by the secretary or a director, that 
the above conditions have been fulfilled ; and (fv) in case of a company 
which does not file a prospectus, unless a statement in lieu of prospectus 
has been filed. On the filing of such a declaration, the registrar shall 
certify that the company is entitled to commence business and such a 
certificate is conclusive evidence that the company is entitled to start its 
business. 
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499. Share-holder.—An> person who applies for the purchase ot 
shares, and to whom shares have been allotted by the directors, 
becomes a share-holder of the company. Share-holders are also called the 
members of the company. A person may be a member in any of the 
following ways.—(l) by subscribing to the memorandum before its 
registration : (2) by agreeing with the company to take a share or shares 
and being placed on the list of members ; (3 ( by taking a transfer of a 
ohare or shares and being placed on the register ; (4) by registration on 
succession to a deceased or bankrupt member ; (5) by allowing his name 
to he on the register of members or otherwise holding out to be a membm. 

500. Who can be a share-holder.—The act does not lay down an^ 
disqualification for any person which would debar him from becoming a 
member of a company. It seems, however, that as a membership involves 
an agreement to become a member which is specifically enforceable in 
a Court of law, the provosions of S. 11 of the Contract Act regarding the 
persons who can be share-holders would be applicable. Thus it seems 
that a minor or a lunatic cannot be a share-holder. Since a firm is not 
" legal * person it has been held that it cannot have any legal existence 
and therefore it cannot subscribe to the memorandum. If the directors, 
ill ignorance of the fact of minority, allot shares to a minor in response 
to his application and enter his name on the register of members, the 
company can repudiate the allotment and remove tlie name from the 
register when the fact of the applicant’s minority comes to its knowledge. 
The minor also can repudiate the allotment at any time during his 
minority. In either case, the company should repay to the minor all the 
moneys received from him in respect of the allotted shares. But the 
question whether or not the minor should be made to restore to the 
company the benefits he might have derived from the shares is a matter 
for the Courts to decide. A minor, on attaining majority, must elect to 
confirm or refuse to be a member of the company, and if he receives any 
dividend after attaining majority, he would he estopped by his conduct 
from denying his liability as a share-holder {Faisalhhoy v. The Credit 
Bank of India, Ltd., 39 Bom. L. R.) 

I 

501. Rights of a share-holder are.— (i) to receive dividend ; {ii) to 
attend meetings of the company ; (in) to inspect companys’ register ; 

to have the statutory report ; (v) to appoint by special resolution, 
inspectors to investigate the company’s affairs ; (vi) to resolve by special 
resolution, that the company may be wound up. Liabilities (i) to pay 
call moneys after receipt of notice ; ( ii) liable ^ as a contributory to 
contribute to the assets on winding up of the conipany. 

502. Liabilities of a share-holder.—The share-holder must pay to 
the company the full amount payable on their shares, that is the amount 
remaining unpaid on them. The liability of a member continues so long 
as anything remains to be paid, to the extent of the amount on the shares 
held by him. If the company goes into liquidation before the full amount 
of the shares is paid up, the member becomes liable as a contributory 
to pay the amount due on the share to the Liquidator when called upon. 
If, however, he ceases to be a member within one year prior to th^ 
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winding up of the company, and he has not paid for the shares in full, 
he is liable to placed in the “ B ‘ list of contributories. But if he had 
ceased to be a member for more than a > ear before the winding up. nu 
liabilit)- exists. 

503. Forfeiture of Shares.—On the failure of a share-holder to pa) 
the allotment or the call money, the directors ma) forfeit the shares, if 
ihey are empowered to do so under the articles. Power to forfeit is not 
inherent in the company. It must be given in the articles or introduced 
into them by a special resolution. A forfeited share may be sold or 
otherwise disposed of on such terms and in such mannei as the directors 
think fit. They can sell such shares even at a discount i.e., for less than 
the amount paid up prior to the forfeiture. On forfeiture, the company 
may recover from him the amount pa) able b) him with respect to lire 
whole amount of the share, but it cannot reeo\ er more than the difference in 
the amount payable on the shares and the amount received from the 
subsequent holder of the forfeited shares. That is. the conipan) cannot 
get the amount twice over i.e., both from the forfeited holder of shares 
as also from the subsequent holder. 

504. Surrender of Shares.—In certain rases a comyan) nia\ accept 
a surrender of shares, i.e., return the amount of the share mone) pur¬ 
chased by him and relieve him from further liabilit). The companv can 
accept a surrender of shares onlv if it is so authorised by the articles. 
However, as every surrender of shares involves a reduction of its share 
capital, the law hesitates to recognise the powers of the directors to 
accept surrenders, even if they are authorised to accept under the articles. 
Thus the Act, though it recognises forfeiture of shares, does not make an) 
provision for the surrender of shares. A surrender of shares may validl) 
be made w’hen the circumstances are such as would justify a forfeiture. 
In all other cases a surrender is invalid except when sanctioned b) the 
Court. 

505. Dividends.—Dividends are the profits of a trading companv 
divided among its members in proportion to their shares. The articles 
may provide that the company in a general meeting, or the directors 
at a general meeting, may declare a dividend. When the directors 
are empowered to declare a dividend, the shareholders cannot compel the 
directors to divide the whole of the profits as dividends. Whether the 
whole of the profits or what part of the profits should be divided and 
the rest retained and carried to the reserve fund, are matters of manage¬ 
ment and for the directors to decide. Dividends are payable out of profits 
and not out of the capital. Payments of dividends out of capital, even 
if authorised by the memorandum or articles or by special resolution 
or with the sanction of the members at a general meeting, is ultra vires. 
for it amounts to a reduction of the paid up capital of a compaii) and 
such reduction is not permitted. 

506. Borrowing powers of Companies.—The Act does not specifically 
give to the companies registered under it any power to borrow. But 
every trading company has an implied power to borrow money for llie 
purposes of its business. Where the company is a non-trading one. the 
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power to torrowr must be expressed in the memorandum. If tbpr ( 

a cornpanj^ has no expr6ss or implied power lo bonow it can 

to the Court under S. 12 for such a pS^v^er. ’ ®PPl' 

^Tiere a company has express or implied authority to horrr...- 
ma> exercise such power to an> extent. But the memorandum or 
may impose limitations, m which case the director can use th^ ^ 

subject to such limitations. If a company borrows beyond its powerT 
the borrowing is ultra vires the company and therefore voi/ Tk" 

^ company for the return of the loan*" 

But. if the money has not been spent, the lender can get an iniunl?- 

to pre^ent the company from parting with it, or he may institute a si?> 

if breach of an implied warranty of authorih 

If die borrowmg is not ultra vires of the company ie the i’’ 

amhorit>- .0 bo,jow. but it is only ulu-a niriX’ 
can be recovered from the directors personally. amount 

507. Power to give Security.—Where a company has liorr«,./ 

foTt?’ K^l incident to such power, also a power to give securh? 

for the debt hy a mortgage or charge on all or any of its propertv rpa'l 

attioC” A prohibiterby 

rticles. A company mav even create a charge on its unc^jllprl oar.-* i 

if the memorandum or articles allow it or if they contain wor,^ ^-4 

enough to cover it. But a company cannot hoi row on the security it 

booh The reason is that the reserve capital is not capSrof 

g s.ar.-uli.'t-r " 

the tlft "i”'* “ defined bv 

n eeXity Xlled'on'* X fr'of^ TI bT^’ 

SebeXX'pa^bt to^ 

holder and perpetual debentLf?^ registered 

*“braeyLid“"f ™ tretiTb; 

title notwithstendi!fg"aJivXte^ot tidXof^?h 
repayment of debentures is nsLlly rS neXi o/r 

deXi.A XXla^f^ iftsTr 

p^x-Xre^ti/t"??rc! 

bound to pay them This”#! '"dun which the company would be 
paythen^oXbrtT’onlvm.. oompnny will never 
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5U9, Registration of debentures.—Ss- 109-21 provide for the regis¬ 
tration of certain kinds of mortgages and charges created by limited 
companies in a book designated Register of Mortgages kept b\ the Regis¬ 
trar. The object is that all persons dealing with the company can, on 
Inspection of that Register, be at once able to ascertain whether any 
particular portion of the company’s assets are charged or not. A mort¬ 
gage over immo\able property by a company would also have to be 
registered at the registry under the Registration Act. But these sections 
provide additonal registration of immovable properties and also of 
movable properties in the Register of Mortgages. 

510. Book Debts.—The expression ‘ book debts ' means debts which 
aie owing to the company and which are so disclosed in the company's 
books. Debts owing to the companv which are entered or ought to be 
entered in the company’s books are book debts. Even though there is a 
remote possibility of recovering a particular debt, if it is entered on the 
books of the company it is called a book debt. A company may charge 
or mortgage its books debts. An assignment of a book debt for securing 
an existing debt constitutes a mortgage of the book and requires regis¬ 
tration under S. 109. If not registered it would be void against the 
liquidator and the creditors of the companv. 

511. Floating Charge.—In the case of a fixed charge the company 
charges some specific and ascertained property of the company, so that 
the company cannot deal with the property charged so as to affect the 
rights of the person in wrhose favour it is created. If the fixed charge 
is registered, the rights of the person in whose favour the charge is created 
shall always have priority over any other person in whose favour the 
same property might afterwards be charged by the companv. But a 
floating charge is one of a different kind altogether. It is an equitable 
charge and differs from a specific charge. It does not attach itself on 
any specific property of the company, and as the name suggests, is one 
which is ambulatory, shifting in its nature, hovering over and, so to 
speak, floating with the property.” If a company creates a floating charge 
ov'er the whole of the property of the company, it can even create a 
subsequent fixed charge over any specific part of its property which can 
lake priority- over the floating charge. The chief characteristic of a 
floating charge is that it does not crystalise into a fixed security until 

some ev’ent occurs or some act on the part of mortgagee is done.” 
The ' event ’ refered to is any of the events mentioned in the debenture 
on the happening w'hereof the moneys secured are to be immediately 
payable, viz., default of payment of interest for three months, distress or 
levying execution against the property of the company for the period of 
seven days, commencement for winding up, or the appointment of a 
receiver of the assets and properly of the company. It must be noted 
that the determination of any of the events referred to here by itself does 
not crystalise a floating charge into a fixed charge but something more 
is necessary. On the determination of any of the events mentioned above, 
the debenture holder must take some step thereupon, neimely, must get a 
receiver ^ appointed to enforce the security. A floating charge requires 
registration under S. 109. If it is not so registered with the Registrar 
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ivithin twenty one days of its creation, so far as the security on the 
company’s property is concerned, such charge shall he \oid against the 
liquidator and creditors of the company. 

512. Remdies of debenture holders.—debenture holder who v^ishes 
to realise his security and get his money back has the following remedies : 
ll) He may sue on behalf of himself and on behalf of all the other 
debenture holders for enforcing his security by sale. The court thoi 
appoints a Receiver and also a Manager if necessary, for conducting 
of the company’s business, declares the debentures to be a charge on the 
assets of the company and orders a sale of the property. (2) He mav 
apply to the Court for foreclosure of the company’s right to redeem. But this 
remedy is rarely av ailed of by the debenture-holders. ( 3) He may present 
to the Court a winding-up petition as he ranks as a creditor of the com¬ 
pany for the money advanced by him and for the interest on such amount. 
I4t He may sell the property through trustees if such power is given 
by the debnture trust deed. (5) If the company becomes insolvent, he 
can prove for his principal and also for interest on the same and shall 
be ranked as a creditor of the company. 

513. Various ways of Borrowing of Company.—A companv, if it 
possesses authority to borrow, can exercise that power in various \\a}s : 
U) it can borrow by giving a promissory note to the creditor : UVI it 
can obtain a loan by a pledge of its securities; {Hi) by a legal mortgage ol 
specific parts of its property : (iv) by an equitable mortgage by deposit 
of title-deeds ; (v\ by a charge on its uncalled capital. But a compam 
cannot borrow on the security of its reserve capital ; (vi) by a floating 
charge ; (vii) by means of debentures and lastly, a company may borro^\. 
I viii 1 by mortgage of its book-debts. 

514. B4X>ks of Accounts which a company should maintain.— 
Acording to the amended section 130, every company must keep proper 
books of acounts with respect to : (.i) all the sums of money received 
and expended by the company ; (ii) all sale and purchases of goods by 
the company ; and {in) the assets and liabilities of the company. The 
hooks of accounts must be kept at the registered office of the company 
and they shall be open to inspection by directors during business hours. 
Default in complying with the requirements of S. 130 is punishable with 
a fine extending upto Rs. 1,000. 

515. Balance Sheet.—S. 131 provides that the directors of every 
company must within 18 months after the incorporation of fhe company,, 
and thereafter once at least in every calendar year, lay before the members 
of the company in general meeting a balance sheet of income and ex¬ 
penditure of the company, 

516. Contents of the balance sheet.—The balance sheet must contain 
a summary of the property and assets of the capital and liabilities of the 
company, and must give such particulars as will disclose the general 
nature of those liabilities and assets, and must show how the value of 
the fixed assets has been arrived at. The balance sheet of a company must 
be made out in the form marked F in the Third Schedule or must be 
as near to tliat form as circumstances admit. If default is made in 
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romplying any of the provisions as aforesaid, the company and its 

officers >vho are guilty of \silful default shall be liable to a fine not 
exceeding Rs. 500. 

517. Authentication of balance sheet—According to S. 133. the 
balance sheet shall be signed, in case of banking companies h) the manager 
or managing agent (if an\ I and at least b> three directors if there are 
more than three and by all the directors if there are less, and in case of 
other Companies by ttvo directors. Under S. 134, after the balance sheet 
and profit and loss account ha\e been laid before the company at the 
general meeting, a copy of the balance sheet signed by the manager or 
die secretary of the company shall be filed with the registrar as also eiei^ 
member shall be sent a cop} of the same. If the balance sheet is not 
adopted b)' the general meeting- a statement of that fact with the reasons 
therefor shall be annexed to the balance sheet and to the cop} thereof 
to he filed with the registrar. On default, the penalt} is a fine not 
exceeding Rs. 50. These pro\isions do not appl} to prhate companies. 

518. Penalty for incorrect balance sheet.—Under S. 282 the directois 
and officers who ha\e been part} to the preparation of a balance sheet 
containing false and incorrect statements, nia} form the subject of a 
criminal charge. But in ordei to hold them criminall} responsible these 
statements must have been made wilfull} and knowing them to be 
false.” But where the points in\olved are really technical matters of 
correct or incorrect accounting, they do not normally form the subject 
of a criminal charge, at any rate when no dishonesty or motive of dis¬ 
honesty is shown. In such a case proceedings in a civil Court is the 
proper remedy \In re. Shamdasani, 31 Bom. L. R.) 

519. Inspection o£ Companies.—Ss. 138-141 : Under S. 138, the 
Pro\'incial Government ma} appoint one or more competent inspectors 
to investigate the affairs of any company. These inspectors shall act and 
report thereon to Government only on an application made, (f) in the 
case of a banking company, on the application of members holding at 
least 1/5 of the shares issued ; lii) in the case of any other company, 
on the application of members holding at least I ^10 of the shares issued; 
(Hi) in the case of a company not having any share capital, on the 
application of not less than 1/5 of the number of members on the 
company’s register of members. Under S. 140 it shall be the duty of 
all persons who are or have been the officers of the company to produce 
to the inspectors all hooks and documents in their possession relating 
to the company. Failure to produce books etc. or to answer questions is 
punishable with a fine not exceeding Rs. 50 for each offence. On tlie 
conclusion of their investigation, these inspectors shall communicate their 
report to the opinion of the Provincial Government (S. 141). 

520. Auditors and their qualifications.—person can be appointed 
and act as an auditor of a company only if he possesses a certificate 
from the Central Government entitling him to act as auditor of companies. 
A firm also may. in its firm name, act as auditors of the company, if all 
the partners of the firm hold such certificates (S. 144). This section 
also disqualifies certain persons from doing the duties of an auditor. A 
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director or officer of a company cannot be its auditor even if he possesses 
the necesasry qualifications, as also a partner of such director or officer. 
Similarly, except in the case of a private company which is not the 
subsidiary of a public company, a person in the employment of the 
r.rt m pany cannot act as its auditor. He must also not be indebted to the 
company. 

521. Appointment of Auditors and their remuneration.—Auditors are 
appointed by the members of the company at each annual general meeting, 
and hold office till the next annual general meeting when they will have 
to vacate their office if they are not reappointed. If no such appointment 
is made at the annual general meeting, any member of the company may 
apply to Government for the appointment of an auditor, and the Gov¬ 
ernment may then appoint an auditor for the current year and also fix 
his remuneration. The company's first auditors may be appointed by 
the directors, and if so appointed, may hold office till the first annual 
general meeting, unless removed by the members by a resolution at the 
statutory meeting or at a general meeting held before the annual meeting. 
.\n> casual vacancy in the office of the auditor may be filled by the 
directors. Remuneration payable to auditors is fixed by the members 
of the company in annual general meeting. The remuneration of the 
first auditors appointed by the directors or those appointed to fill a 
casual vacancy, may be decided by the directors. 

522. Rights, powers and duties of auditors.— U ) Rights and Powers ; 
An auditor of a company has, at all times, a right to the access of the 
books of account and vouchers of the company, and can require the 
directors and officers of the company to supply such explanation and 
information as may be necessary for tlie due discharge of his duties as 
auditor (S. 145). He is also entitled to attend any general meeting of 
the company at w^hich accounts examined by him are to be laid before 
the company. 

523. Duties of Auditors.—An auditor is, in a sense, an agent of the 
shareholders. But he is not an agent in the ordinary sense of the term 
‘ agent.’ His duty' is to act as a check on the directors and to make a 
report to the menabers of the company on the accounts examined by him. 
On every balance sheet and profit and loss account laid before the 
members of the company, during the tenure of his office, the report must 
state whether or not all the information and explanations as required by 
him has been obtained ; and in the end he must make a declaration that 
the balance sheet exhibits a true and correct view of the state of the 
affairs of the company. If a report made by any auditor or auditors 
does not comply with the requirements of this Act, and if found guilty 
of wilful default, he shall be punishable with fine which may extend to 
Rs. 100. 

524- Though the auditor is supposed to be a good watchdog, he 
is not a blood-hound.—An auditor is always bound to take reasonable 
care and to act with skill, but he is not bound to do more than that. He 
should always, like a good watchdog be careful and alert, but he is not 
bound to detect frauds and to play the part of “ Sherlock Holmes.” It 
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is the duty of an auditor to have the necessary information he requires 
for the due discharge of his duties : if he is not given such information 
or explanation, his duty it is to make the necessary remarks. He must 
hark, and even bite if necessarj ’’ Lopes. J. in In re. Kingstoi^e Cotton 
Mills. (1896 Ch. i It is not the duty of an auditor to consider whether 
the business of the company is prudenth or imprudently carried on, 
but it is his duty to report to the shareholders whether the balance sheet 
exhibits the true and correct state of the company’s affairs, and to la\ 
before the Members the necessary information about the true financial 
position of tlie company. It is no part of the auditor's duty to advise 
either the directors or shareholders as to what the) should do. He is 
not an insurer ; he does not guarantee that his balance sheet is accurate. 
But he must be honest i.e., he must not certify what he does not believe 
to be true and he must exercise reasonable skill before he certifies w^hat 
he believes to be true. " Lindley }.. in In re. London and General Bank. 
< 1895 Ch. j. 

525. Arbitration.—S. 152 of the Act empowers a company to refer 
to arbitration an) existing or future dispute. The reference has to be 
made in writing in accordance with the Arbitration Act of 1940. 

526. Compromise.—S. 153 empowers a compan) to compromise and 
settle disputes without going to any arbitration for that purpose. The 
procedure laid down is this : ^SThere a compromise or arrangement is 
proposed between a company and its creditors, the Court may, on an 
application, in a summary way, order a meeting of the creditors or 
members concerned to be called and conducted in such manner as it 
directs. If, at such meeting, the proposed compromise or arrangement 
is agreed to by a majority of ^ 4 ths in value of such creditors or members 
who may be present r.t such meeting either in person or by proxy, the 
Court may sanction the same, whereupon, it shall be binding upon all the 
creditors or members of the company- S. 153 applies both to a company 
which is in the process of being wound up and also to a company which 
is not : that is to say, that section applies also to a company which is 
carrying on its business. 

527. The three modes of winding up.—The winding up or liquida¬ 
tion of a company is a proceeding in which all its affairs are wound 
up, its rights and liabilities ascertained, and the claims of its creditors 
paid out of the assets of the company including the contributions by its 
members to the extent to which it may be necessary. S. 155 lays down 
the three modes of winding up either (tl compulsorily by the Court or 
in) voluntarily, or (Hi) under or the supervision of the Court. 

528. Compulsory Winding up by Court.—A company may be wound 
up by the Court when I i) it has passed a special resolution to be wound 
up by the Court : or ( 6) default is made in filing the statutory report 
or holding the statutory meeting ; or (Hi) does not commence business 
within a year of its incorporation or suspends business for one year ; or 
(ii?) the number of its members falls below seven in the case of a public 
company and two in the case of a private company ; (v) is unable to 
pay its debts ; or (vi) the Court is of opinion that it is just and equitable 
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that it should be wound up fS. 162). The company shall be deemed to he 
unable pay its debts, (i) if a creditor, by assignment or otherwise, to whom 
the company is indebted in a sum. exceeding Rs. 500, has served on the 
company a demand, in -writing, signed by him or his agent, and sent 
by registered post or otherwise at its registered office, requiring the com¬ 
pany to pay the sum so due and the company has, jor three weeks there¬ 
after, neglected to pay the sum or to secure or compound for it to the 
reasonable sastifaction of the creditor, or, (zi) if execution or other 
process issued on a decree or order of any Court in favour of a creditor 
of the company is returned unsatisfied in whole or in part ; or, ( Hi ) if it 
it is proved to the satisfaction of the Court that the company is unable 
to pay its debts (S. 1631. Who may petition .—^An order for windina 
up of a company may be made only on a petition made to it (S. 166)^. 
Only the following persons are entitled to make such a petition. Thev 
are : fi) the company ; [ii) any creditor of the company ; U’ii) con¬ 
tributories : Uv) all or any of those parties together or separately ; and 
Iv) the Registrar. Proceedure in compulsory Wmding up. —Ss. 167-174: 
Petition for the winding up of a company may be made to the High Court or 
District Court having jurisdiction in the matter. The petition must state 
the date of the incorporation of the company, the situation of its registered 
office, the amount of its paid up capital, the statement of fads which would 
justify a winding up order, and a prayer that the company may be iround 
up. If the petition does not allege the necessary facts, the Court has a 
discretion to decide whether the petition is a bona fide one. The petition 
must he supported by an affidavit of the petitioner or of his attorney. 
The -winding up of a company by the Court shall be deemed to commence 
at the time of the presentation of the petition for winding up (S. 168). 
After the petition for a winding up and before the making of an order, 
the Court may restrain any other legal proceeding against the company, 
on an application made to it either by the Company or a creditor (S. 169). 
On hearing the petition the Court may : (i) dismiss it ; or |,fi) adjourn 
the hearing conditionally or unconditionally^ as it deems fit. If the Court 
makes an order for winding up it may appoint a liquidator for winding 
up the company ( S. 170). In making an order for winding up, the Court 
shall have regard to the wishes of the creditors or contributories as the 
case may be (S. 174). Effect of ivinding up order .—A winding up order 
operates in favour of all the creditors and contributories as if made on 
the joint petition of both. The -funding up order does not put an end to 
the company’s business if the liquidator is prepared to carry it on. If 
the liquidator declares his inability to perform the company’s contracts, 
the other contracting parties may claim damages for breach of contract. 
The winding up order puts an end to the director’s powers but they 
continue to be officers of the company. On the winding up order, deben¬ 
tures and other debts payable at a future date become immediately payable. 

529. Voluntary Winding up.—A company may be wound up volun¬ 
tarily, (£) when the period fixed for the duration of the company expires 
or the event on the happening of ^vhich the articles provide that the 
company should be wound up occurs and the company in general meeting 
has passed a resolution requiring the company to be wound up volun¬ 
tarily ; or (ii) if the company resolves by^ special resolution that the 
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conapany be wound up voluntarily : or < iti i if the company resolves by 
extraordinary resolution to the effect that it cannot, by reason of its 
liabilities continue its business, and that it is advisable to wind up (S. 
203'. A resolution so passed is a called a resolution for voluntary 
winding up. Notice of any special or extraordinary resolution for wind¬ 
ing up shall be given by the company within ten days of the passing of 
the same by advertisement in the Official Gazette and also in some local 
newspaper of the district where the registered office of the company is 
situated. Default in complying with these provisions is punishable with 
a fine not exceeding Rs. 50 for every day during which the default 
continues (S. 2061. The two modes of voluntary winding up. —^The Act 
makes a distinction betA\ een (i 1 a members* voluntary winding up when 
the company is solvent, and (fit a creditor's winding up when it is 
insolvent. The main difference is that in the members’ winding up, the 
appointment of the liquidator, his remuneration etc., and the general 
control of the winding up rests with the members, whereas, in the latter 
rase the creditors have the prepondering voice. (il Members’ voluntary 
winding up .—Ss. 207. 208 A-E : In the case of a solvent company which 
is to be wound up voluntarily, the directors of the company or a maj ority 
of the directors when there are more than two. maj'. at a meeting of the 
directors held before the date on which the notices of the meeting at which 
the resolution for the winding up of the company' is to be proposed are 
sent out, make a declaration, verified by an affidavit, to the effect that 
they have made a full inquiry' into the affairs of the company', and that, 
ha\mg done so. they have formed the opinion that the company will be 
able to pay its debts in full within a period, not exceeding three years. 
Such declaration {called a declaration of solvency under the Act) shall 
be supported by a report of the company’s auditors and shall have no 
effect unless it is delivered to the registrar for registration before the date 
on which the notices of the meeting at which the resolution for the winding 
up of the company is to be proposed. On the day of the general meeting 
at which the resolution for the winding up is to be proposed, the company 
shall appoint one or more liquidators for the purpose of winding up the 
affairs and distributing the assets of the company, and may fix the re¬ 
muneration to be paid to him. On the appointment of a liquidator, all 
the powers of the directors shall cease, except in so far as the company 
in general meeting or the liquidator, sanctions its continuance thereof. 
I ii) Creditors’ voluntary winding up. —Ss, 209 A—H ; In any case where 
a declaration of solvency has not been made according to the requirements 
of S. 207, the Company shall call a meeting of its creditors on the same 
day as, or on the next day after, the meeting at which the resolution for 
voluntary winding up is to be proposed. The notice of the meeting of 
creditors is to be sent to them by post simultaneously with the notice of 
meeting of the company'. The notice of the meeting shall also be adver¬ 
tised. The directors shall cause a full statement of the position of the 
company^’s affairs with a list of the creditors and appoint one of their 
number to preside at the said meeting. The creditors and the company 
at their respective meetings may nominate a person to be liquidator for 
winding up the affairs and distributing the assets of the company, and if 
the company and the creditors appoint different persons, the person 
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nominated hy the creditors shall perform the duties of a liquidator and 
if no person is appointed by the creditors, the person nominated by the 
company shall be liquidator. 

530. Powers and Duties of the voluntary liquidator.—The liquidator 
in a voluntary winding up proceeding is not strictly speaking a trustee for 
the creditors or of contributories of the company nor is he an officer of 
the Court. His position is that of a paid agent of the company and a 
high standard of care and diligence is required from him. Therefore, if 
he neglects his statutory duties to creditors or contributories, he will 
be liable in damages to them. As regards his specific powers 
and duties, S. 212 provides that he can bring and defend suits in the name 
of the company ; he can carry on the business of the company <io far 
as may be necessary for the beneficial winding up of the company ; hi* 
can sell and transfer the property of the company by public auction or 
by private contract ; he can issue notices for unpaid call money and so 
on. Under S. 216 a liquidator can apply to the Court to determine any 
question arising in the winding up or to exercise all the powers which 
the Court would have, if the company were being wound up by Court. 

531. Winding up under the Supervision of the Court.—Ss. 221-226 * 
This is the third method of winding up. S. 221 provides that when a 
company has, by special or extraordinary' resolution resolved to wind up 
voluntarily, the Court may make an order that the voluntary winding up 
shall continue subject to such supervision of the Court, but with such 
liberty for creditors, contributories and others to apply to the Court, as 
the Court may think fit. Any creditor, contributory or the voluntary 
liquidator himself may apply for a supervision order which the Court 
will grant if it thinks that such course is necessary or desirable in the 
interest of the company or of the contributories or of the creditors. The 
object of the supervision order is to ensure that the interests of all persons 
concerned, viz., the company, the contributories and the creditors may be 
guarded. If the interests of the contributories in minority are at stake 
or if they are coerced or overridden by a fraudulent or aggressive majority, 
the Court will exercise its discretion and make an order that a voluntary 
winding up may be superseded by a compulsory winding up, or that the 
voluntary winding up may be allowed to continue subject of the super 
vision of the Court. 

532. Consequences of Winding up.—Important consequences result 
from the commencement of the winding up of the company. They may 
be summarised briefly as follows.—(1) As regards the share-holders and 
members, their liability to contribute to the extent of the unpaid portion 
of their holdings arises at once. That is, they become, what is I'-nown 
under the Act, contributories. (See below). (2) As regards the company 
itself, winding up does not mean that the company has ceased to exist. 
Even after the winding up lias commenced, the company continues to 
exist as a corporate entity with this difference that its management and 
administration shall be in the hands of the liquidator. (3) As regards 
the creditors, they cannot file suits or continue suits against the company 
without the leave of the Court, they must lodge their claims and prove 
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debts before the liquidator. l4) (Except in the case of a voluntary 
>Ninding up(. a ^vinding up order by the Court operates as a notice to 
the servants of the company of termination of their employment. ( 5) As 
regards the directors, their pov\ers come to an end, except so far as 
allowed bv the liquidator. (6i As regards the disposition of the com¬ 
pany's property, all such dispositions are void unless they are made with 
the lea\e of the Court or the Liquidator. 

533. Who is a contributory.—The term Contributory means 
every person liable to contribute to the assets of a company in the event 
of its being wound up and includes everv person who has agreed to be¬ 
come a member and whose name is on the register of members. As so 
defined, even a share-holder "who posesses fully^ paid up shares is a con¬ 
tributory’ within the meaning of S. 158, though he is not liable to 
make any contribution to the assets. That is because he is entitled 
to share the surplus (if any). But the term is mostly used to denote a 
person who is the registered holder of shares in respect of w’hich the 
full amount payable has not been paid and is thus liable to contribute 
to the assets of the company’- in the event of its being wound up, to the 
extent of the unpaid portion. 

534. Liabilities of contributories.—The first duty of the liquidator or 
of the Court after the commencement of the winding up proceedings, is to 
settle the list of contributories. The list is generally divided into two parts, 
the '** A list ” of contributories, comprising of the present and existing 
members, and the “ B list ” consisting of past members, which includes 
only those persons who have ceased to be members within a year preced¬ 
ing the winding up. The term past members ’ also includes those 
persons whose shares have been forfeited, surrendered, cancelled or sur¬ 
rendered within the year preceding the winding up. but not a person who 
has died within that year, iOff. Liqr. V. Jamna Prasad, 57 All.). The 
liability of a contributory is contingent liability. —That is to say, it does 
not arise imless and until the assets of the company are found insufficient 
to pay the debts due to its creditors and expenses of the winding up, 
and again, it does not become payable until a call is made in that behalf 
by the liquidator. Therefore, no limitation runs against the liquidator 
until he makes a call on the contributories. For the same reason even 
if the claim of the company for the realisation of any past call from a 
member is barred by limitation, such member becomes liable to pay all 
that has remained unpaid on his shares including the unpaid call when 
the company goes into liquidation. Extent of liability. —A member on 
the ‘ A list ’ is liable to contribute only to the extent to which his shares 
are not fully paid up and not to the extent of the debts of the company. 
But the liability of a member on the ‘ B list ’ does not arise f 1) unless 
it appears to the Court that the members on the ‘ A list ’ are unable to 
satisfy the contributions required to be made by them ; even here, he is 
not liable, if his transferee has paid in full the amount, if any, which 
remains unpaid on the shares transferred to him ; (2) He is not liable 
to contribute in respect of any debt of the company after he ceased to 
be a member ; and (3) In any case he cannot be called upon to pay more 
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than the amount, if any, which remains unpaid on the shares which he 
had held. Thus it will be seen that the liability of the “ A list ” contri- 
Ijutory is primary, while that the “ B list ” contributory is secondarj. 
In most cases the B list ” contributories are not liable to contribute at 
all. for, the present members are primarily liable to make contributions 
and it is only when they are unable to do so that the past become liable. 
In any case, a person who has ceased to be a member of the compan> 
for more than a year before the winding up is not liable for the debts of 
the company at all. No set-off in favour of contributories .—It may be 
that as against the liability of a contributory to contribute to the assets 
in tlie winding up, he is entitled to receive some amount due to him from 
the company in his character as a member in the form of dividends, 
profits or otherwise. S. 156 I?) [vii) provides that in such a case, the 
aum due to such contributory shall not be regarded as a debt due from 
the company so long as the claim of any outside creditor of the corapam 
is outstanding. This means that a contributory'^ cannot in such a case 
claim to set off any such amount due to him from the company but to 
make his contributions to the extent of his liability'. It may be that if 
any surplus is left after satisfying the claims of the creditors, he is 
entitled to a return of the debt to him. Death or Insolvency of the 
contributory ,—If a contributory' dies before or after he is placed on the 
list of contributories, his legal representatives and heirs shall be liable 
to contribute to the assets of the company in discharge of his liability. 
If the legal representatives or heirs make default in paying any money 
ordered to be paid by them, proceedings may be teiken for administering 
the property of the deceased contributory. The reason is that upon the 
deadi of a contributory, his estate remains liable to pay any call left 
unpaid. For this purpose, the surviving coparceners of a contributory 
who is a member of a Hindu joint family belonging to the Mitakshara 
school of Hindu law shall be deemed to be his legal representatives 
< S. 160 ). But the legal representatives do not incur any personal liability, 
but only to tlie extent of Ae property in their hands, unless they get the 
shares transferred in their own name. If a contributory is adjudged 
insolvent either before or after he has been placed on the list of contri- 
butori^, his assignees in insolvency shall represent him in the winding 
up and shall be contributories accordingly^ Power to arrest absconding 
contributory. —S. 197 : The Court may, at any time before or after making 
a winding up order, cause a contributory arrested, on proof of probable 
cause for believing that a contributory is about to quit British India or 
otherwise to abscond or to conceal or remove any of his property for the 
purpose of evading payment of calls. It may also order a seizure of 
the goods and chattels of such contributory. 

353. Suits by and against Members, Company, and Directors.—^The 
memorandum and articles bind the members inter sc, but as a general 
rule, a member cannot bring a suit against another offending member, 
it is the company alone which is entitled to bring a suit against the 
offender, so as to protect the aggrieved member. Thus in the leading 
case of Foss v. Harhottle, 1843, two members of a company sued the 
directors and others to compel them to make good losses sustained by 
the company by reason of the fraudulent acts of the directors. It was held 
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that as the acts complained of could be confirmed by the majority of the 
shareholders, the Court could not interfere and it was left to the majority 
to complain or to condone as they might think best. Similarly, in Mac- 
Dougall V. Gardiner. (1 Ch. D. I a single shareholder complained of the 
breach of the articles and it was held that the suit ought to have been filed 
in the name of the compan). 

Thus, except in cases of fraud and ultra vires acts, the viet^^' of the 
majority must be given effect to, and if they, by a majority pass a resolu¬ 
tion expressing disapproval regarding the filing of a suit by an individual 
member or by a minority of the members against the directors or other 
ofiicers of the company, the Court should, in view of this resolution, dis- 
niiss the suit. Even if the majority acts irregularly and the minority 
of the share-holders are overborne by the majority, the minority cannot 
complain of acts which are valid if done with the approval of the majority 
or are capable of being confirmed by the majorit). In such a case the 
Court will not interfere at the instance of the minority to correct mere 
irregularities or informalities, the acts themseK^es not being ultra vires 
the company. If the Company itself brings a suit against the wrong 
doer, the company’s name should, as a rule, be used as plaintiff, only 
b} the direction of the company or its directors. The directors have a 
prima facie right to use the name of the company, but the company in 
general meeting may refuse to allow the directors to use the name of 
die company. If the company is made plaintiff without authority its name 
will, as a rule, be struck out with costs as between solicitor and client. 

536. Dissolution of the Company.—Ss. 194, 243 : When the affairs 
of the company have been completely wound up, the Court makes an 
order that the company be dissolved from the date of the order and the 
company shall be dissolved accordingly. The order shall be reported 
within 15 days of its meeting by the official liquidator to the registrar, who 
shall make a minute in his books of the dissolution of the company. 
Failure in making such reports is punishable with a fine extending to 
Rs. 50 for every day during which ^e default continues (S. 194). The 
dissolution of a company is the final dropping of the curtain of the exis¬ 
tence of the company, so that the company’s existence is put to an end, 
unless the dissolution is declared void by virtue of the provisions of 
S. 243. This section provides that the Court may, at any time within two 
years of the date of the dissolution on any application made by the liqui¬ 
dator or any other interested person, make an order, on such terms as it 
thinks fit, declaring the dissolution to have been void, and thereupon 
such proceedings may be taken as might have been taken if the company 
had not been dissolved. The effect of the dissolution of a company is 
that since the company has ceased to exist, the liquidator must 
cease to hold his office or any of his powers, for he cannot 
represent that which has ceased to exist. Similarly, after the dissolution 
of a company a creditor of the company cannot prove any debt due to 
him from the company because the company having been fully woimd up 
and dissolved, there is no existing person against whom he can proceed. 



The Law of Insolvency 

[The Law of Insolvency in British India is contained in two Acts. 
viz,, (1) the Presidency Towns Insolvency Act, which is applicable onlj 
to the Presidency towns of Bombay, Madras, Calcutta and Karachi: 
(2) The Provincial Insolvency Act which applies to all moffussil places 
except the four mentioned above. The body of the law laid dow’n in 
the two Acts is, with certain minor exceptions, the same. On the adju¬ 
dication of a person insolvent, all his property vests, in a person called the 
Official Assignee under the Presidency Towns Insolvency Act and the 
Receiver under the Provincial Insolvency Act.] 

537. Only a debtor can be adjudged insolvent—The Insolvency 
Courts have no power to adjudicate any person insolvent unless (1) he 
is a debtor and (2) he has committed “ an act of insolvency.” Since 
insolvency is a serious matter inasmuch as it alters the status of the 
person who is adjudged insolvent, it is the duty of the Court to see that 
both these conditions are satisfied before it admits an insolvency petition. 

538. The expression “ debtor ” is not used in the Insolvency Act 
in its popular sense. It has a limited sense and includes only those who 
are subject, either by birth and natural allegiance, or by temporary 
residence, to the laws of British India. The word “ debtor ” does not 
mean a debtor all the world over, and hence a foreigner cannot be ad¬ 
judged insolvent by a Court of British India unless the act of insolvency 
was committed by him during his personal residence in British India. 
If the act was committed during his personal residence, it is not necessary 
that he should be personally present in British India at the time of the 
presentation of the petition against him. It is the act of insolvency and 
not the petition, which gives jurisdiction to the Court. A British Indian 
Court has therfore no jurisdiction to make an order of adjudication against 
a foreigner resident abroad, who, without coming into the jurisdiction, 
has in this country had a place of business, contracted debts and acquired 
assets, and has executed outside British India a deed transferring the 
whole of his property for the benefit of his creditors. The same rules 
would apply to the resident of a Native State. On the other hand, a 
foreigner domiciled abroad, who comes into British India and contracts 
debts in British India is liable to be adjudged insolvent in British India, 
if he commits an act of insolvency in British India, although he may 
have left British India before the petition for adjudication is presented- 

539. An act of insolvency may be committed by an agent evoi 
though the agent may have no specific authority to commit the same. 
But though an agent may commit an act of insolvency without specific 
authority from his principal the effect of which is to adjudicate the latter 
as insolvent, an act of insolvency cannot be committed by the act of an 
agent which the debtor has not authorised and of which he has no cog¬ 
nisance. On an act of insolvency conamitted by the agent, the principal 
cannot be adjudged, unless the act was authorised by him or unless the 
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agent occupied such a position that his principal must stand or fall by 
his acts. 

540. A minor cannot be adjudged insolvent in lespect of a con¬ 
tractual debt, either on his ov^n petition or on the petition of a ci editor 
even though the debt was contracted in the course of a trade carried on 
b\ him. Even where necessaries suited to his condition of life are 
supplied to a minor, the person who furnishes such necessaries is entitled 
to be reimbursed from the property of the minor ; but the minor does not 
incur any personal liability to pay for the necessaries and he cannot be 
adjudged if they are not paid. Even if the minor fraudulently misrepre¬ 
senting that he is of full age, obtains inonev on a promissory note, he 
cannot be adjudged insolvent for the non-payment of the amount so 
received. If a minor is adjudged insolvent, it is a nullitv and the adjudi¬ 
cation must be annulled. 

541. Minor-partner.—A minor being incompetent to contiact. cannot 
become a partner by contract. He may, however, be admitted to the 
benefits of partnership in which case his *“ share " in the property of the 
firm is liable for the debts of the firm, but he cannot be made personally 
liable for such debts and cannot be adjudged insolvent for 
them. Since a minor cannot be adjudged insolvent, it follows 
that where a firm consists of adult and minor partners, the 
adult partners alone can be adjudged insolvent but not the 
minor partners. If in such a case an adjudication order is sought against 
the firm itself, it will not be made against the firm but it will be against 
the firm other than the minor partners. In such cases on the making of 
an order of adjudication all the property of the firm will vest in the Official 
Assignee or Receiver including the minor's share, and if any part of it 
has improperly passed into the possession of the minor, the right to recover 
it is in the Official Assignee or Receiver. The same principle applies to a 
Joint Hindu Family firm containing minor partners. 

542. Joint Hindu Family.—The members of a Joint Hindu Family 
may’ be adjudged insolvent on a single petition by a creditor, if they 
are personally liable on a joint debt and have committed a joint act of 
insolvency as for instance, a joint transfer of family* property in favour 
of a creditor by way of a fraudulent preference. Where, however, the 
business of a Joint Hindu Family is carried on by the manager of the 
family, the other members are not personally liable for the debts and 
they cannot, therefore, be adjudged insolv’ent in respect of those debts, 
unless they render themselves personally* liable by taking an active part 
in the business. A minor member of a joint Hindu family can in no 
case be adjudged insolvent- 

543. Married Women.— A. mairied woman possessing separate pro¬ 
perty may’ be adjudged insolvent in respect of debts contracted by her 
and it is immaterial whether she is a Hindu, Muhammadan or a Christian, 
or whether the debts were contracted before or after marriage. 

544. Lunatic.—^A Limatic cannot commit an act of insolvency which 
involves a deliberate intent, i.e., a transfer of his property with intent 
to defeat his creditors, or a departure from his house with a similar intent, 
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but he may, it seems, be adjudged insolvent when he has contracted tie 
debt and committed an act of insolvency while sane. 

545. Joint-debtors.—A creditor is entitled to present a single petition 
against two or more joint-debtors provided some act of insolvency has 
been committed by each of them. Thus if a creditor obtains a decree 
against three persons jointly, and the property belonging to them jointly 
has been attached in satisfaction of the decree, the creditor may present 
a single insolvency petition against them all. But if the property belongs 
only to two of them, the third cannot be adjudged insolvent, for he 
having no interest in the property, the attachment is not an act of insol¬ 
vency against him. 

546. Partners of a Firm.—A creditor is entitled to present a separate 
petition against any one member of a firm without including the others. 
He is also entitled to present a joint petition against two or more of them. 
In order to sustain a joint petition against two or more partners, it is 
necessary that some act of insolvency must have been committed 
by each of them ; that is to say, the act of insolvency must have been 
committed during the continuance of a joint debt and the petition must 
have been founded upon a joint debt, 

547. Corporate and Registered Companies.—No insolvency petition 
can be presented against any corporation or against any association or 
company registered under the Indian Companies Act. Such companies 
can only be wound up under the Indian Companies Act. 

548. .An “ act of insolvency *’ on the part of a debtor is the 
foundation of every petition in insolvency. A debtor is said to have 
committed an act of insolvency ” in each of the following cases:— 
(1) If in British India or elsewhere he makes a transfer of all, or substan¬ 
tially all, his property to a third person for the benefit of his creditors 
generally. (2j If in British India or elsewhere he makes a transfer of 
his property or of any part thereof with intent to defeat or to delay his 
creditors. (3) If in British India ox elsewhere he makes any transfer 
of his property or of any part thereof which would, under this or any oAer 
enactment for the time being in force, be void as a fraudulent preference 
if he were adjudged an insolvent. (4) If with intent to defeat or delay 
his creditors, {a) he departs or remains out of British India, (b) he 
departs from his dwelling house or usual place of business or otherwise 
absents himself, (c) he secludes himself so as to deprive his creditors of 
the means of cozxununicating with him. (5) If any of his property is 
sold in execution of the decree of any court for the payment of money, 
f6) If he petitions to be adjudged an insolvent. (7) if he gives notice 
to any of his creditors that he has suspended or is about to suspend 
payment of his debts. (8) If he is imprisoned in. execution of the decree 
of any court for the payment of money. (9) If after a creditor has served 
an insolvency notice on him in respect of a decree or an order for the 
payment of any amount due to such creditor, the execution of which has 
not stayed, he does not, within the period specified in such notice (which 
shall not be less than one month), comply with, the requirements of the 
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notice. ^Tien a debtor commits any one or more of the acts of insolvency 
mentioned above, an insolvency petition may be presented either by a 
creditor or by the debtor, subject to the conditions which will be noted 
below. A creditor's petition must be founded upon a previous act of 
insolvency committed by the debtor, ^liere the debtor presents a petition 
against himself the act of presentation is in itself an act of insolvency. 

549. Court to which petition should be presented.— A Court has no 
jurisdiction to make an order of adjudication unless: —(a) The debtor 
is, at the time of the presentation of the insolvency petition, imprisoned 
in execution of the decree of a Court for the payment of money in any 
prison to which debtors are ordinarily committed by the Court in the 
exercise of its original jurisdiction ; or lb) The debtor, within a year 
before the presentation of the insolvency petition, has ordinarily resided 
or had a dwelling house or has carried on business either in person or 
through an agent within the limits of the ordinary original ci\il jurisdic¬ 
tion of the Court ; or (c.) The debtor personally •works for gain within 
those limits ; or ( I In the case of a petition in or against a firm of 
debtors, the firm has carried on business within a year before the pre¬ 
sentation of the insolvency petition within those limits. 

550. Conditions on which a creditor may petition.—^Assuming that an 
act of insolvency has been committed, and also assuming that it has been 
committed by a person who is a debtor ’’ within the meaning 
of these Acts, it does not follow that any creditor can present a 
petition against himself. A creditor is not entitled to present an insol¬ 
vency petition against a debtor unless :— I a ) The debt owing by the 
debtor to the creditor, or if two or more creditors join in the petition, tlie 
aggregate amount of the debts owing to such creditors amount to Rs. 500, 
and (6j the debt is a liquidated sum payable either immediately or at 
some certain future time, and (c) the act of. insolvency on which the 
petition is grounded has occured within three months before the presenta¬ 
tion of the petition. Therfore, the condition precedent for a creditor's 
petition is (i) The existence of a debt at the time of the act of insolvency. 
Such debt must also have existed at the time of the presentation of the 
petition and must have continued to exist at the hearing and down to the 
making of the order of adjudication ; li’i) The debt must not be less than 
Rs. 500 at the date of the act of insolvency ; (zVi) The debt must be 
a liquidated sum although it may be pay^able either immediately or at 
some future time provided the time is certain ; and (iv) The act of 
insolvency must have been committed within three months before the 
presentation of the petition. “ Month ” means a calendar month. In 
computing the three months, the day on which the petition is ‘"presented” 
is to be excluded. If the last day of the third month is a Sunday or a 
holiday, the application may be presented on the first ensuing working 
day. Where a petition presented by a creditor is within three months of 
an alleged act of insolvency, but is returned as not having been accom- 
paiued by a deposit as required by Rules made under the Acts, and the 
petition is presented again after the three months of the act of insolvency'' 
together with the deposit, the petition shall be deemed to have been 
properly presented. 
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ool. Conditions on which a debtor may present a petition —.A j l 
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execution of a decree for the payment of money ; or , o ) " 

attachment in execution of a decree for the payment of monev hi "I 
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33€ei» dismissed and the Court is satisfieB that the petition was either 
frivolous or vexatious. In such a case the Court mav. on the application 
of the debtor- anard against the creditor «uch amount as it deems a 
reasonable compensation to the debtor for the expense or injurv’ occasioned 
to him bv the petition and such amomit mav be realised as if it were a 
fine under the Criminal Procedure Code. But an award of compensation 
under this section will bar a suit for compensation with respect to the 
same subject-matter. 

557. Order of adjudication.—An order of the Court declaring or 
adjudging a debtor an insolvent is called an order of adjudication. Notice 
of everv order of adjudication with the name, address and description 
of the insolvent, the date of the adjudication, the Court by which the 
ordei is made shall be published, in case of the Presidency Towns, in 
the Gazette of India, the Prov. Gazette and in such manner as may be 
prescribed, and in the case of Prov. Towns, in the Prov. Gazette and in 
such other manner as inay^ be prescribed. 

558. Effect of the order of adjudication.—On the making of an order 
of adjudication the proceedings in insolvency assume a new phase. Until 
adjudication the proceedings are between the debtor and the petitioning 
creditor : till then the Court is not called upon in those proceedings to 
decide questions other than those arising between the debtor and the 
petitioning creditor. On the making of an order of adjudication the state 
comes in as represented by the Official Assignee or the Receiver- On the 
making of an order of adjudication the following consequences ensue.— 

Vesting of property in the Official Assignee or Receiver. —When an 
order of adjudication has been made the property of the insolvent wherever 
situate vests, U’l in the case of Presidency Towns, in the Official Assignee^ 
and Hi) in other cases, in the Court or Receiver under the Prov. Insol¬ 
vency Act. {2) Stay of proceedings against insolvent. —After the order 
of adjudication and during the pendency of the insolvency proceedings, 
the insolvent’s creditors cannot commence any suit or legal proceedings 
or have any remedy against the insolvent’s proceedings, in respect of 
any debt provable in insolvency. If they desire to do so they must 
first obtain leave of the Court. Such leave is a condition precedent to 
the institution of the suit, and it should be obtained before the institution 
of the suit. It cannot be granted after the institution of the suit, not even 
if the suit was brought in ignorance of the order of adjudication. (31 
Effect on transactions. —^An order of adjudication deprives the insolvent 
of all power to enter into transactions which bind his creditors in respect 
of his property'. After an adjudication the Official Assignee or Receiver 
alone is entitled to deal with the insolvent’s property and he alone can 
give title to a purchaser. Therefore every transaction entered into by the 
insolvent after adjudication in relation to his property is void as against 
the Official Assignee or Receiver. Thus if a person pays a sum of money 
to the insolvent after an adjudication, he will have to pay it again to 
to the Official Assignee or Receiver even though the payment was made 
in fulfilment of a contract entered into before the order of adjudication 
and though he had no notice of such order. And if an insolvent, concealing 
the fact of his adjudication, files a suit against a person indebted to hirry 
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and obtains a decree, the decree is a nullitv anJ ■+ , 
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dealings and property. The examination is to be held as soon as con- 
\enient. after the expiration of the time for the dealing of the insolvent’s 
schedule. Any creditor who has tendered a proof or a legal practitionei* 
on his behalf, may question the insolvent concerning his affairs and the 
causes of his failure. The insolvent is to be examined on oath, and it is 
his dutjf to answer all such questions as the Court may put or allow it to 
be put to him. 

563. Private examination.—Besides the public examination of tlie 
insolvent, the Court has power to summon the insolvent before it and 
examine him respecting his dealings and property. The Court has also 
power to summon any other person known or suspected to have in his 
possession any of the insolvent’s property, and to examine him. The 
application for such examination may be made either b) the Official 
Assignee or by anv creditor who has proved his debt. When it is made b\ 
the Official Assignee it should be readily granted by the Court. A private 
examination is distinguished from a public examination in that ( i ) The 
latter is held suo motii by the Court and the former is held only on the 
application made to it ; and (ifI A public examination takes place in 
open Court while a private examination is held in private before the 
Court or its officer. A private examination is in the nature of a secret 
proceeding and as such it is not in the nature of a litigious proceeding 
between two parties. 

564. Duties of insolvent .-—(i ( Every insolvent must, unless prevent¬ 
ed by sickness or other sufficient cause, attend any meeting of creditors 
which the Official Assi^ee may require him to attend, and sumbit to 
such examination and give such information as the meeting may require, 
(ff) The insolvent must aid to the utmost of his power, in the realisation 
^ his property and the distribution of the proceeds among his creditors. 
He cannot, however, be compelled to work and earn money for the benefit 
of his creditors* ^ For example he cannot be compelled to plough his 
farm or to ride his horse or show his goods in the event of the Official 
Assignee or Receiver requiring him or to facilitate and improve a sale of 
his goods. 

5^. Arrest of insolvent.—The Court may, either of its own motion 
instance of Ae Official Assignee or of any creditor, by warrant 
addressed to any police officer or prescribed officer of the Court, cause 
to be arrested and committed into civil prison under the 
following circumstances, namely—(f> If it appears to the Court that there 
IS a probable reason for believing that he has absconded or is about to 
ab^ond with a view of avoiding examination in respect of his affairs, or 
otherwise of delaying, avoiding or embarassing proceedings in insolvency 
agamst hun ; or, (ill If it appears to the Court that there is probable 
reason for beliving that he is about to remove his property with a view 
to avoid or delay possession being taken by the Official Assignee or has 
concealed or is about to conceal or destroy any of his property or books 
docum^ts or writings which might he of use to his creditors in the course 
o^ iMolveucy ; [Hi) If he removes any property in his possession 
atjove the value of fifty rupees without the leave of the Official Assignee 
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to his original powers and rights in respect of his property. IzY) "WTiere 
an adjudication is annulled for failure of the debtor to appear on the 
da> fixed for hearing his application, or for failure to apply for an 
order of discharge within the period specified by the Court, the Court may. 
if it thinks fit. recommit the debtor to his former custody if he had been 
leleased from custody under the provisions of insolvency law. 

571. Composition and schemes of arrangement.—Arrangements 
between debtors and creditors are known as composition agreements. A 
debtor who is unable to pay his debts in full may propose for such a 
composition agreement with his creditors without having recourse to in¬ 
solvency lau. Such a composition agreement may take the form of either 
tz'i an agreement by which the creditors agree to abandon their claims 
in consideration of receiving a composition on their debts, that is, a 
smaller sum (say. eight or four annas in a rupee) bearing an agreed 
proportion to the amount of their respecti\e claims. \ii) It may also 
take the form of an assignment by which the debtor assigns the whole 
of his property to a trustee for realisation and rateable distribution of 
the proceeds amongst all his creditors, and the creditors in consideration 
of such assignment release their original claims and accept the dividend 
payable under the agreement in discharge of their debts. The difference 
between the two methods is that while the former does not of itself 
operate as an act of insolvency, the latter may. But although such an 
assignment is an act of insolv ency, it is not open to every creditor to found 
an insolvency petition upon it. The reason is that a creditor w’ho is a 
party to the assignment is estopped from setting it up as an act of 
insolvency, {ii) Composition after presentation of petition. —If a debtor 
enters into a composition agreement mth his creditors after the presenta¬ 
tion of an insolvency petition by or against him and before adjudication, 
the insolvency Court may dismiss the petition by' consent or may allow' 
it to be withdrawn. (zzi) Composition after adjudication. —A debtor 
cannot, after adjudication settle with his creditors out of Court. That 
can only be done by a composition or scheme under these Acts. 

572. Proposal of Composition or scheme,—^An insolvent may at any' 
time after the making of an order of adjudication, submit a proposal for 
a composition in satisfaction of his debts or proposal for a scheme or 
arrangement of his affairs. Thereupon, a day' must be fixed for a meeting 
of the creditors to consider the proposal, and notice of the meeting should 
be given to every creditor ivho has proved his debt. The proposal must 
be placed before this meeting. The proposal will be taken to be accepted 
if a majority in number and three-fourths in value of all the creditors 
whose debts have been proved resolve to accept. A creditor who is present 
and does not vote is deemed to have voted against the acceptance. In 
the Pres. Tow'ns a creditor may vote by proxy ; in Prov. places he may 
vote by a pleader. No scheme can be approved by the Court unless it 
has been approved by the statutory' majority'. 

573. When Court is absolutely bound to refuse.—The Court is bound 
to refuse its approval to a composition or scheme.—(i) If in its opinion 
the terms are not reasonable or are not calculated to benefit the general 
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body of creditors ; [ii) If the case he one in which tli. r. . 
to refuse insolvent’s discharge ; or {Hi) If the proposal d^ 
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4 n i Grant an order of discharge subject to any conditions with respect 
to any earnings or income which may afterwards become due to the insol- 
\ent or with respect to his after-acquired property. 

578. Facts which prevent the Court from passing an immediate uncon¬ 
ditional discharge.—Lnder both the Acts, the following facts, if proved, 
prevent the Court from making an absolute order of discharge to take 
effect immediately. Each of these facts, if proved, constitutes what is 
called a ‘ minor offence’ under the insoUency law as distinguished from 
a * maj or offence ’ which is punishable w'ith imprisonment. These facts 
are :—ii) When the assets are not of the requisite value ; which means, 
under the Presidency Towns of a value of four annas in the rupee, and 
in the mofussil of a value of eight annas in the rupee, on the amount of 
his tmsecured liabilities, unless he satisfies the Court that the fact that 
the assets are not of such value has arisen from circumstances for which 
he cannot justly be held responsible, (w) That the insolvent has omitted 
to keep proper hooks of account as are usual and proper in the business 
carried on by him and as sufficiently disclose his business transactions and 
financial position wnthin three years immediately preceding his insolvency, 
(ziij Continuing to trade after knowledge of insolvency : That the insol- 
\ent has continued to trade after knowing himself to be insolvent. 
Izv) Contracting debts without reasonable expectation of paying : That 
the insolvent has contracted any debt provable in insolvency witnout 
having, at the time of contracting it, any reasonable or probable ground 
of expectation that he would be able to pay it. ( v ) No accounting of loss 
of assets ; That the insolvent has failed to account satisfactorily for any 
loss of assets or for any deficiency of assets to meet his liabilities. 

I vz) Rash and hazardous speculations, extravagance, etc. : That 
the insolvent has brought on or contributed to his insolvency 
by rash or hazardous speculations or unjustifiable extravagance 
in living or by gambling, or by culpable neglect of his business 
affairs. {vii) Frivolous or vexatious suit or defence : That the 
insolvent has put any of his creditors into unnecessary expense by a 
frivolous or vexatious suit, either brought by him within thi'ee months 
preceding his insolvency, or by a defence to any suit properly brought 
against him. {viii) Undue preference : That die insolvent has, within 
three months preceding the date of the presentation of the petition, when 
unable to pay his debts as they become due, given an undue preference 
to any of his creditors. ( ix } Concealment of property and fraudulent 
breach of trust : That the insolvent has concealed or removed his books 
or his property or has been guilty of any other fraud or fraudulent breach 
^f trust, (x) Previous insolvency : That the insolvent has on any previous 
occasion been adjudged an insolvent or made a composition or arrange¬ 
ment with his creditors. 

579. Effect of order of discharge.—^An order of discharge does not 
rele^ the insolvent from :— (i) Any debt due tolhe Crown ; or [ii] Any 
liability or debt incurred by means of any fraud or fraudulent breach of 
trust to which he was a party ; or (Hi) Any liability under an order for 
maintenance made under S. 488 of the Code of Criminal Procedure. 
Save as provided above, an order of discharge releases the insolvent from 
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all debts provable in insolvenc>. An absolute order of dischara 
the insolvent to his original status and makes a free man of 
It releases him from all debts except those specified above. 

580. Debts provable and those not provable in 
person is adjudged insolvent, his property is transferred to ^ 

Assignee or the Receiver as the case ma\ be and thp ra ^ Official 
creditors had against his property before he was adjudSd inso"]^'"^ 
t^en away. In substitution for those remedies the"^ creditor^ 
right to share equally and proportionately in the distributfi ® 

vents assets. A creditor who wishes to share in thp 
prove for fds debt in the mode prescribed b\ the Acts °k 

liabilities must, however, be such as are orovablp • i ® 

liatilitie, in xc,p=ct of which cred7to?riro enti.lid“?^^^^^ 
thstribution of the assets are called ‘‘debts oroiynhlo ■ • m the 

the method by which the debt^ and , “ M' 

proof of debts.” A creditor who fails m nrol 7 ^^t^^^shed is called 
which is provable in insolvency, cannot after the dL^*^ or liabilih 
vent, sue for it. The debt is barred bv tb’p di dis^mge of the inaol- 

not provable in insolvency are unaffected bj airorder^o^ disThlrg^'^'^''* 

are three Ws^^oTlbt'whTc^^^^^ in^lvency.-There 

(fj Debts in the nature of unlicmidated ^dam ^ ^n insolvency, namelj. 
by reason of a contract or breach of trust i otherwise than 

tracted by the debtor with any person th. . " f liabilities con- 
presentation of any insolvency ^netition bv- ^ Person had notice of the 
clause does not occur Tn the This 

that a debt or liabilitVLmn/mTh^ Insolvency Act. The effect is 
Act. {in) Contingen/debts and^,is provable under that 
the opinion of the Court, he fairly estimated. ^ “ 

of the debts mentionecTaW? £™Tbdna the exception 

debts and liabilities, present or future ^ provable in insolvency, all 
debtor is subject at the date of the ord*^^^ ®in or contingent, to which the 

Become Subject hie L7b " or to which k 

Wed before 

wort or labour done, arc debte provable iul;eo”v<7cr"“ 

ofhifdeLt«^nt7^* ‘h'P™' 

A proof may be lodged by deUverina “ l. adjudicatioa. 

letter to the Official Assiaime an affld® ■* by post in a registered 

may be made by the erS Srieff ‘l>o debt. The aldavit 

on behalf of the creditor The Officiaf*A ^ ^ome person authorised by or 
the production of the vo7hS'eSS„trf7cl7f^7y7e7l^^^ 

creditor “ stands ottsidT^ba'^pW’^H'!’'®”’' »Poaking, a secureii 
or as It is said “ sit on hi <5 bpouv.-*- *’®Iy bi® securities, 

s a power of sale which he can exercise without the 
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intervention of the Court, he may exercise that power notwithstanding 
the insolvency. and apply the proceeds of sale in payment of principal, 
interest at the agreed rate up to the date of realisation, and costs. The 
surplus, if any. belongs to the Official Assignee or Recei\er. Therefore, 
a secured creditor hardly comes to prove his debt where the security is 
sufficient to pay his debt in full. It is only when the security is not 
sufficient that he comes in under the insolvency to prove in respect of the 
deficiency. He cannot, hmvever. take any' benefit under the insolvency 
and will be excluded from all share in any dividends unless he complies 
with the rules stated below ; (£) If the security is not sufficient to pay 

his debts in full he may realise his security' and then prove for the balance. 
The balance for which proof can be made is arrived at by deducting the 
proceeds of sale from the amount due from principal, interest calculated 
at the agreed rate upto the order of adjudication, and costs. No proof 
can be made for interest accruing after the adjudication, (ii) Surrender : 
The second course open to a secured creditor is to surrender or relinquish 
his security for the benefit of the creditors, in which case he may prove 
for the whole debt. His position on surrendering or relinquishing his 
security is that of an unsecured creditor, I Hi i If the secured creditor 
neither realises nor surrenders his security, he must, before ranking for 
dividend, state in his proof the particulars of his security, the date when 
it was given and the value at which he assesses it, and he will be entitled 
to a dividend only' in respect of the balance due to him after deducting 
the value so assessed. 

585. Debts payable at a future date.—A creditor may prove for a 
debt payable not only presently, but also at a future time as if it were 
payable presently, and may receive dividends equally with the other 
creditors, deducting therefrom only a rebate of interest at the rate of six 
per cent per annum computed from the period of the declaration of a 
dividend to the time when the debt would have become pay able, according 
to the terms on which it was contracted. 

586. Priority of debts.—In distributing the property of the insolvent 
there are certain debts, which as between themselves rank equally, but 
are entitled to priority over other debts of the insolvent. These are:— 
U'l Debts due to the Crowm or to any local authority, (li) The salary 
or wages of any clerk, servant or labourer in respect of any services render¬ 
ed to the insolvent during four months before the date of the presentation 
of the application, not exceeding Rs. 300 for each such clerk, and Rs. 100 
for each such servant or labourer ; and under the Provincial Ins. Act, 
the salary or wages, not exceeding Rs. 20 in all, of any clerk or labourer or 
servant in respect of services rendered to the insolvent during four months 
before the presentation of the petition. {iii\ Rent : In the Pres. Towns 
rent due to a land-lord from the insolvent, not exceeding one month’s 
rent is also amongst the preferential debts. The debts mentioned above 
rank equally between themselves and are to be paid in full, unless the 
assets are insufficient to meet them in W'hich case they abate in equal 
proportions between themselves. After the preferential debts are paid 
in full (and not till then), all debts entered in tha schedule are to be 
he paid rateably without any preference. If there is any surplus after 
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payment of all the debts mentioned above, it must be applied in pajonent 
of interest from the date of the order of adjudication at the rate of six 
]>er cent, per annum. The surplus, if any, left after satisfying the above 
<laims, will be returned to the insolvent. 

587. Property not divisible among creditors.—Property which is not 
divisible among the creditors of the insolvent falls into two classes, 
namely, (i) Property held by the insolvent on trust for any person. 

Tools of trade, apparel and other similar property. It is provided 
that the insolvent shall be entitled to retain property which is not to he 
divisible amongst his creditors. Such property consists of the tools of 
trade and the necessary wearing apparel, bedding, cooking vessels, and 
furniture of himself, his wife and children to a value not exceeding a 
particular value. 

588. Property divisible amongst creditors.—The following kinds of 
property belonging to the insolvent vests in the OfBcial Assignee or 
Eeceiver for being divided among the creditors :—(a) Property which 
may belong to him at the commencement of the insolvency. (6 ) Property 
which may be acquired by or devolve on him after the date of the order 
of adjudication and before his discharge, {c) The capacity to exercise 
all such powers in respect of property as might have been exercised by 
Irirn for his own benefit at the commencement of insolvency^ proceedings 
or before his discharge, id) Goods in the possession, order or disposition 
of the insolvent. 

589. llie Doctrine of “ relation back —^Although according to logi¬ 
cal reasoning it may appear that the title of the Of&cial 
Assignee or Receiver should commence from the date of the 
Older of adjudication, as that is the date on which the pro¬ 
perty of the insolvent vests in the Official Assignee or Receiver, it is 
not so according to insolvency law. In mofussil places the title of the 
Receiver commences at the date of the presentation of the petition on which 
adjudication is made. In Pres. Towns, the title of the Official Assigneee 
commences at a much earlier date, and that is the time when, the debtor 
commiued the earliest act of insolvency which he is proved to have com¬ 
mitted within three months before the presentation of the petition on which 
the order of adjudication is made. The reason for this rule is that it is 
not uncommon for debtors, on the eve of their insolvency, to transfer 
properly to others with the object of defrauding their creditors ; and it 
is for dais purpose that the title of the Official Assignee or Receiver is 
made to relate back to a date earlier than the date of the order of adjudi¬ 
cation. Thus according to this doctrine the Official Assignee or Receiver 
is deemed to he the owner of the property of the insolvent, in Pres. Towns, 
from the moment the first available act of insolvency was committed, and 
in mofussil places from the date of the insolvency petition. As such 
owner he is entitled to impeach all dealings and transactions entered into 
b) the insolvent even before the order of adjudication. 

590. Doctrine of “reputed ownership”.—^The doctrine of reputed 
ownership applies only in the case of traders. The rule as to reputed 
oumership has for its object the protection of die general creditors of a 
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trader against that false credit which might be obtained by any insolvent 
on the security of goods which do not really belong to him but of which 
he is only the apparent or reputed owner. According to this doctrine, 
when a person is adjudicated insolvent, not only goods of which he is 
the true owner at the commencement of the insolvency which vest in the 
Official Assignee, but also goods belonging to other people of which the 
insolvent is the apparent or reputed owner. Thus if a person buys goods 
from a trader and pays for them, but allows the goods to remain in the 
hands of the seller, and the seller becomes insolvent, the goods as a 
general rule pass to the Official Assignee and will be divisible amongst 
the creditors of the insolvent. The reason is that by allowing the goods 
to remain in the apparent ownership of the insolvent, the buyer places 
the insolvent to be in a position to obtain false credit by means of them. 
Similarly if goods are sent to a shop for sale, and the shopkeeper becomes 
insolvent, the goods will, as a general rule, pass to the Official Assignee. 
The reason is that “■ if property be sent to a shop where goods are sold 
as the property of the shopkeeper, that property is placed in such a 
situation as, in the eyes of the world, would fairly lead to the inference 
that it belongs to the possessor.” The property being held out to the world 
as that of the shopkeeper it will be treated as his on his insolvency and 
be divisible among his creditors. 

591. Avoidance of voluntary transfers.— A voluntary transfer ” may 
be defined as any transfer of property made without consideration and 
includes a transfer not made in favour of a purchaser or in¬ 
cumbrancer in good faith and for valuable consideration, or 
not made before and in consideration of marriage. According 
to insolvency law. such transfer shall, if the transferor is ad¬ 
judged insolvent within two years after the date of the transfer, be void 
against the Official Assignee or Receiver. For example, suppose that a 
person settles his property on his wife, the settlement not being in consi¬ 
deration of marriage. The settlement is perfectly valid, and the settlor 
cazmot seek to set it aside merely on the ground that it was without consi¬ 
deration. If, however, the settler becomes insolvent within two years after 
the date of the settlement, the settlement is void against the trustee in 
insolvency, and he is entitled to have it set aside for the benefit of the 
settler's creditors. The object of this rule is to prevent dishonest scheming 
persons, who, in order to defraud their creditors transfer the whole or 
part of their assets in favour of their relations. Illustration : A certain 
person, say M, is adjudicated insolvent in a Pres. Town on the 1st Nov. 
1943. It is proved that he had committed the first act of insolvency 
on the 2nd August 1943. Any voluntary transfer made within two 
years before 2nd of August may be set aside by the Official Assignee. 

In mofussil places the material date for calculating the period of 
two years is “ the presentation of the petition.” The result is that a 
voluntary transfer if made within two years before the date of the insol¬ 
vency petition may be avoided under this section, even if the transfer was 
made more than two years before the deCte of the order of adjudication. 

592. Voluntary transfers executed more than two years before insol- 
xesscf —A transfer without consideration may fall into three classes, 

17 
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namely : (i) It may be valid when it was made, e.g., where it was a hona 
fide settlement made in favour of the family of the transferor ; {U) It 
be voidable where it is made with intent to defeat or delay creditors 
within the meaning of S. 53 of the Transfer of Property Act. iiii) It maj 
be one which does not pass any interest to the transferee, as where it ^ 
benami or fictitious. A transfer falling under the first class is not iinpeadi- 
able except under the Insolvency law, and that too only if the settler u 
adjudged insolvent within two years after the date of the transfer as 
provided by Insolvency law. If the transferor is not adjudged within 
that period, the settlement can never be impeached afterwards. A transfer 
falling under the second or third class may be avoided under Insolvent^ 
law, if the transferor is adjudged insolvent within two years after the 
date of the transfer. If the transferor is not adjudged within that period, 
the transfer caimot be avoided under Insolvency law but it may he 
impeached by a regular suit. 

593. Fraudulent Preference.—Every transfer by a debtor of his pro¬ 
perty, every payment made, every obligation incurred, is fraudulent and 
void as against the Official Assignee or the Receiver provided five condi¬ 
tions are fulfilled. These conditions are : {i) The debtor must, at the 
date of the transfer or payment, be unable to pay from his own monej 
his debts as they become due ; [ii) The payment or transfer must be in 
favour of a creditor ; (Hi) The transfer or payment in fact favours one 
creditor over others ; iiv) The transfer or payment must have been made 
with a view of giving such creditor a preference over others ; and, (v) The 
debtor must be adjudged insolvent on a petition presented within three 
months after the date of the transfer or payment. If any of these condi¬ 
tions are not satisfied, the transaction will not be void as fraudulent 
preference. Thus it is not sufficient that a creditor is preferred, if it was 
not the insolvent’s object to prefer him ; and even if it was, the transfer 
or payment cannot be Impeached as fraudulent if no insolvency petition 
is presented within three months after the date of the transfer or payment. 
Procedure : To set aside a transfer as fraudulent preference, an appli¬ 
cation is made by the Official Assignee or Receiver, or with the leave 
of the Court, by any creditor who has proved his debt and who has 
satisfied the Court that the Official Assignee or Receiver has been requested 
and refused to make such petition. Once a fraudulent preference has been 
established the onus of proving that the persons claiming through or 
under the preferred creditor acted in good faith and for value lies on 
such person. The words “ in good faith ” mean without notice of an) 
intention on the part of the debtor to give fraudulent preference to the 
said creditor ; and the words “ for valuable consideration ” mean a pre¬ 
existing debt. 

594. Insolvency offences under Insolvency I-aw.—Offences which an 
insolvent may commit fall into two classes, namely : (I.) Offences which 
can only be committed by an insolvent. These offences are punish¬ 
able only under the Insolvency Acts. They are offences committed by 
any person who is adjudged insolvent whether he has obtained his discharge 
or not, referred to in both the Acts. They are mentioned below ; and 
{II.) Offences which can be committed by an insolvent or any other 
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person. These offences are specified in Ss. 421-424 of the Indian Penal 
Code. < 1 .1 Offences uhich can be committed by any person icko is 
adjudged insolvent : A person \\ho is adjudged insolvent is guilt}^- of an 
offence in each of the following cases, namely—If he has fraudulently 
with intent to conceal the state of his affairs or to defeat the object of 
the Acts— ia) Has destroyed or otherwise wilfully prevented or purposely 
withheld the production of any books, paper or writing to such of his 
affairs as are subject to investigation under the Acts, or (5) Has kept 
or caused to be kept false books, or (c i Has made false entries in, or 
withheld entries from, any book, paper or writing relating to such of his 
affairs as are subject to investigation under the Acts, or \d\ If he fraudu¬ 
lently with intent to diminish the sum to be divided among his creditors 
or to give undue preference to any of the said creditors :—U) has dis¬ 
charged or concealed any debt due to him ; or ( ii ) has made away with, 
charged, mortgaged or concealed any part of his property of any kind 
whatever. If the insolvent commits any of the above acts, or offences 
he is liable to be punished under the Presidency To%vns Insolvency Act 
with imprisonment for a term w’hich may extend to two vears. and under 
the Provincial Insolvency Act for a term which may extend to one 5 'ear. 
Again, under both the Acts, if an undischarged insolvent obtains credit 
to the extent of Rs. 50 and above, from any person without informing 
him that he is an undischarged insolvent, shall, on conviction by a 
Magistrate, be punishable with imprisonment for a term which may'extend 
to six months, or with fine or with both. Criminal liability after discharge 
or composition : An order of discharge releases the insolvent from civil 
liability to the extent mentioned in the Acts. It does not however release 
the insolvent from criminal liability from insolvency offences. 


The Law of Contract 

595. Elements of a Valid Contract.— ( 1 ) There must be an agree¬ 
ment, Le., there must have been a proposal and an acceptance. (2 j The 
parties must be competent to contract. 1 3) The presence of consideration 
and such consideration must be for a lawful object. (41 The agreement 
must have been made with the Free Consent of the parties. ( 5 ) The 
agreement must not have been expressly declared to be void under the 
Act. ( 6 ) It must be in writing, attested and registered if so required 
by any law. Where all these elements co-exist, there is a valid contract ; 
where one is absent, the contract may he either void, voidable or unen¬ 
forceable. A void contract is one which is destitute of legal effect. 
When a contract is shown to be void, it is a nullity and can create no 
legal rights between the parties. A voidable contract is one in which 
one of the parties may affirm or reject at his option. It is a contract with 
a flaw of which one of the parties may, if he pleases, take advantage and 
avoid that contract. If he chooses to affirm the contract, or if he fails 
to use the right of avoidance within a reasonable time so that the position 
of the parties becomes altered, he may find himself hound by it. But it 
cannot be avoided at the option of the other party. An unenforceable 
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contract is a valid contract but one which will not be enforced by the 
courts on account of some defect in it, e.g., for want of a written form, 
for want of a stamp, or by bar of limitation. Illegal contracts are those 
which are not only void, but to make such an agreement may amount to 
an oflfence, e.g., criminal conspiracy. All illegal contracts are void, but 
all void contracts are not illegal. 

596. Proposal.—The word “ proposal ” is synonymous with the word 
“ offer ”. But really speaking, according to the law of contract a pro¬ 
posal is something more than a mere offer. It means an offer which is 
intended to create and is capable of creating legal relations. Therefore 
a mere statement of intention or offer will not constitute a proposal though 
acted upon by the party to tvhom it was made. It is often difficult to 
distinguish between offers which are intended to create legal relations and 
those which are not. Every statement that seems to be an offer, is not 
an offer, and does not always create legal obligations. Very often such 
statements are merely invitations to offer. Thus a bookseller’s catalogue 
with prices stated against the names of the books might appear to contain 
a number of offers ; but it constitutes simply an invitation for the pur¬ 
chaser. The purchasers are to make the offer, and the \hookseller is to 
accept them. Thus an invitation to compete for a scholarship does not 
mean a promise that the scholarship will be given to the candidate who 
obtains the highest number of marks, if the examiners report that he is 
not of sufficient merit to receive the scholarship. 

597. Acceptance.—A contract is formed by the acceptance of an 
offer ; till it is accepted neither party is bound and the offer may be 
revoked by notice of revocation to whom It is made. The proposal may 
be made in the usual manner and may indicate the the manner in which 
its acceptance is to be communicated ; in the latter case the acceptor wll 
be bound by the communication so made whether it reaches the other 
party or not. Thus if it is the intention of the parties that the acceptance 
of the proposal is to be made through the medium of the post office, and 
the letter of acceptance had been lost or delayed in transmission, the 
acceptor will still be bound. On the other hand if the acceptance of an 
offer is not made in the manner indicated by the proposer it does not 
become a binding contract. The acceptance must be absolute and must 
correspond with thei terms of the offer : the principle is that a person 
cannot be made bound by the acceptance of an offer which he has not 
made. If its acceptance introduces terms not comprised in the offer, the 
original offer is dead, for, the acceptor in effect refuses the offer and 
makes a counter-proposal of his own. An offer once refused is dead and 
cannot be accepted unless renewed ; but an inquiry as to whether the 
offeror will modify his terms does not necessarily amount to a refusal. 
Thus in Hyde v. Wrench, A offered to sell his farm to X for £.1000, the 
answer to be given within a certain time. X said that he would give 
£950. A refused. Within the time mentioned in the original offer X 
said that he would ^ve £1000 ; and when A declined to adhere to his 
original offer, X tried to obtain specific performance of the original 
contract. The Court, however, held that an offer to buy for £950 in 
response to an offer to sell for £1,000 was a refusal followed by a 
coimter-offer. 
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597A. A proposal may be revoked at any time before the communi¬ 
cation of its acceptance is complete as against the proposer, but not after- 
■vvards. An acceptance may be revoked at any time before the communication 
of the acceptance is complete as again the acceptor, but not afterwards. 
Illustration : A proposes, by letter sent by post, to sell his house to B. 
B accepts the proposal by post. A may revoke his proposal at any time 
before or at the moment when B posts his letter of acceptance but not 
afterwards, fz'i) B may revoke his acceptance at any time before or 
when the letter communicating it reaches A, but not afterwards. Although 
the general rule is that a proposal may bd re\oked at any time before its 
acceptance, the revocation of an offer is effectual only if such revocation 
is actually communicated before the despatch of its acceptance. For 
example, in Byrne v. Van, the defendant writing from Cardiff on October 
1st, made an offer to the plaintiff in Xew York asking for a reply by cable. 
The plaintiff received the offer on the 11th. and at once accepted in the 
manner as requested. On the 8th the defendant had posted a letter revok¬ 
ing the offer. It Avas held that the re^ ocation of the offer was ineffectual 
because the notice of revocation had not been communicated before the 
acceptance of the offer had been made. Lindley J. pointed out the incon¬ 
venience which would result from any other conclusion : If the defen¬ 
dant’s contention were to prevail, no person who had received an offer 
by post and had accepted it, would know his position until he had waited 
such time as to be quite sure that a letter withdrawing the offer had not 
been posted before his acceptance of it.” 

598. Consideration.—By consideration is meant some gain to the 
party making the promise, arising from the act or forbearance (given 
or promised) of the promisee. It may be called an inducement for the 
promisor to make his promise, and for the promisee to do or to abstain 
from doing something in pursuance of the request of the promisor. For 
example, if A promises to sell his dog to B for fifty rupees, A’s promise 
to sell the dog is the consideration to B's promise to pay the price namely 
fifty rupees. It is a fundamental rule of law that a promise without 
consideration is worthless except in three cases w’hich shall be mentioned 
below. In every agreement we must ask—does the promisor get any 
benefit or has the promisee sustained any detriment either in the past, 
present or shall in the future, in respect of the promise ? If not, the 
promise is gratuitous and is not binding. The consideration or the 
purpose of an agreement is not laivful if [a) it is forbidden by law ; or, 
(6) is of such a nature, that, if permitted, it would defeat the provisions 
of any law ; or, (c) is fraudulent ; or, (d) involves or implies an injury 
to the person or property of another ; or, (e) the Court regards it as 
immoral, or opposed to public policy, lllus.: (i) A promises to maintain 
B’s child, and B promises to pay A 1,000 rupees yearly for the purpose. 
They are lawful considerations, (ii) A. B and C enter into an agreement 
for the division among them of gains acquired or to be acquired by them 
by fraud. The agreement is void, the consideration for it being unlawful. 
{HiI A promises to drop a prosecution which he has instituted against B 
for robbery, and B promises to restore the value of the things taken. 
The agreement is void as its object is unlawful, liv) A promises to 
obtain for B an employment in the public service, and B’ promises to pay 
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1,000 rupees to A. The agreement is void, as the consideration f • 
unlawful, (v) A agrees to let her daughter for hire to B for n ^ ^ 

The agreement is void, because it is immoral, (vii) A /and 
recover the rent of lodgings knowingly let to a prostitute who 0 ^““* 

Yi Similarly, money lent to a prostitute ern^l 

enable her to carry on her trade cannot be recovered. Similarly orn* 
lent by a brothel-keeper for attracting men and to encourave nv 
ca^ot be recovered back, (vii) A transfer of property fo® o^a« 
tation or a mortgage of property in consideration ol future coTabh^'' 
K void. Simdarly money advanced to a married woman to 
divorce from her husband cannot be recovered back (“S * 

to procure marriages for reward are void as being onposed to uf* 
policy. Hence an agreement to pay money to the parent nr 
consideration of his consent to give the minor is void as beS°o'^“ "i 
to public policy. So also an agreement to pay penalty “ 

daughter is not given in marriage to a particSla^ perso/is vofd 
an agreement by a person with a stranger to pay'^hiin money to 

nii asT" “ e*'" i. 'ir.TE 

out consideration is valid and may be enforced • rwith- 

in writing and registered under the law for thf* tim‘ 1 • 

registration of focuments und« Ac ^Re^^tr^aUo^ f”'1' 

on account of natural love and affection between the parti t 
in a near relation to each other • or (2^ Tf if ;= ■ parties standing 

to be charged with, or by his ao-ent <^enemllv* oi^^ by the person 

that behalf to pay whollv or inspecially authorised in 

have enforced payment but for thr* 1 ® ^ creditor might 

W : (aj ApSS fofn^Lwr^limitation of suits. Illustia- 

is a void agreLe^ ( 6^ r W n'I®*’ J®?’ ® This 

give his son, B, Rs.’ 1 000 ’ A nuts h^i^^ afelion, promises to 

registers it. This is a contract • ^c) A ® writing and 

B promises to give A 1 000 ! Pi^rse and gives it to him. 

infant son. B promise7*to nav B's 

contract, (e) A owes B Rs l^on hiTf ^ u doing. This is a 

Act. A signs a written promise to pay B^Rs^^^OO pmitation 
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some value in theeyTof promise, but must be of 

for, the Courts will not u ^ets what he has contracted 

which he gave in return Vhif equivalent to the promise 
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the inadeqJa^-orco!!^dSron"lLv 

f ptoSrwtf,£';rtir:ilr. 

the question whether the consent weVo“C not 
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599. The parties to the contract must be competent persons.—Under 
S. 11 of the Contract Act. onl) those persons "who have attained the age 
of majority and are of sound mind are competent to contract. The age 
of majority in India is eighteen years 'whilst in the case of persons to whom 
guardians have been appointed b} the Court it is 21 \eais. Therefore if 
a contract has been entered into by a minor, it is a void contract ; he is 
not liable either to perform what he has promised to do under the contract, 
nor to repa\ the money which he has recei\ed under it. Since a minor's 
contract is absolutely ^oid, the minor cannot e\en ratify it on his attaining 
majority and therefore a promise to repay on attaining the majority the 
sum of money lent to him durins minorit\ is \oid and cannot be 
enforced. Again, since a minor’s contract is absolutely void, there can 
be no question of specific performance of such a contract. 

600. Effect of coercion, undue influence, fraud or misrepresentation on 
contracts.—A contract is said to have been induced by “ undue influence ” 
where the relations “subsisting hetw'een the parties are such that one of the 
parties is in a position to dominate the will of the other and uses that 
position to obtain an unfair advantage over the other. Thus, the High 
Court of Allahabad set aside a gift of the whole property by a Hindu, 
well advanced in years to his Guru, or spiritual ad\iser, the only reason 
for the gift as disclosed by the deed being the donor’s desire to secure 
benefits to his soul in the next world. Similarly the Chief Court of Oudh 
set aside a transfer of his share by a younger brother who was of feeble 
mind to his elder brother, for a small maintenance allowance, on the 
ground that the consent was obtained by undue influence. Where an 
agreement is induced by' coercion, undue influence, misrepresentation or 
fraud, it is voidable at the option of the party' whose consent was so 
caused. Again, a party' to a contract whose consent was caused by fraud 
or misrepresentation may insist that the contract may be performed, and 
that he shall be put in the position in which he would have been if the 
representation made had been true. 

601. The effect of Mistake on Contracts.—^Where parties to an agree¬ 
ment. are under a mistake as to a matter of fact essential to the agreement, 
the agreement is void. Illustration : (£) A agrees to sell to B, a specific 
cargo of goods supposed to be on its W'ay from England to Bombay. It 
turns out that, before the day of the bargain, the ship conveying the cargo 
had been cast aw'ay and the goods lost. Neither party w'as aware of the 
facts. The agreement is void, {ii) A agrees to buy from B a certain 
horse. It turns out that the horse was dead at the time of the bargain 
though neither party w'as aware of the fact. The agreement is void. 

(iu I A, being entitled to an estate for the life of B, agrees to sell it to C. 
B was dead at the time of the agreement, but both the parties were ignorant 
of the fact. The agreement is void. A contract is not voidable because 
it wasi caused by (i) a mistake as to any law in force in British India ; 
but a mistake as to any law not in force in British India has the 
effect Us a mistake of fact ^ or, (if) because one of the parties to it was 
under a mistake of fact. Ulus, A and B make a contract grounded on 
the erroneous belief that a debt is barred by the Indian Law of Limitation ; 
the contract is not voidable. Where any' contract is void on account of 
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mistake, any person who has received any advantage under it, is bounj 
to restore it or to make compensation for it to the person from whom he 
received it. (S. 65). 

602. The following agreements are alsoi declared to be void under the 
Act— {1) Mistake. (2) Agreement in restraint of marriage : Every agree, 

ment in restraint of marriage of any person, other than that of a rmnor ^ 
is void. (2) Agreement in restraint of trade ; Every agreement by which 
anyone is restrained from exercising a lawful profession, trade or business 
of any kind is, to that extent, void. Exceptions : (r) one who sells the 
goodwill of a business may agree with the buyer to refrain from carrying 
on a similar business, within specified local limits, so long as the bujer, 
or any person deriving title to the goodwill from him, carries on a like 
business therein : provided that such limits appear to he reasonble to the 
Court, regard being had to thS nature of the business, (ii) Partners mar 
agree that some one or all of them will not carry on any business other 
than that of the firm while he is a partner. (3) Agreements in res¬ 
traint of legal proceedings ; Every agreement, by which any party to it is 
restricted absolutely from enforcing his rights under or in respect of an) 
contract by the usual proceedings in the ordinary tribunals, or which 
limits the time within which he may thus enforce his rights is void to that 
extent. Exception ; The section shall not render illegal a contract b) 
which two or more persons agree that any dispute which may arise between 
the parties in respect of any matter shall be referred to atbitration aad 
that only the amount awarded in such arbitration shall be recoverable in 
respect of the dispute so referred. (4) Agreements the meaning of which 
is not certain, or capable of being made certain arc void. Ulus.: (i) A 
agrees to sell to B “ a hundred tons of oil There is nothing to shmv 
what kind of oil was intended. The agreement is void for uncertainty. 
(m) a, who is a dealer in cocoanut oil only, agrees to sell B “one 
hundred tons of oil.” The nature of A’s trade affords an indication of 
the meaning of the words, and A has entered into a contract for the sale 
of one hundred tons of cocoanut oil. (5) Agreements by way of wager: 
Agreements by way of wager are void ; and no suit shall be brought for 
recovering anything alleged to be won on any wager, or entrusted to any 
person to abide the result of any game or uncertain event on which anv 
wager is made. Exception : This section shall not be deemed to render 
unlawful a subscription or contribution made or entered into for or 
toward any plate, prize or sum of money, to be awarded to the winner 
or winners of any horse race. Thus bets and wagersi are by law null 
and void, and no action cam he maintained to recover them. Money 
lent to a person knowing that he is going to apply it for purpose of betting 
cannot he recovered ; but money advanced to pay betting or gaming debts 
already incurred may be recovered. (6) An agreement to do an act 
which is physically impossible is void ; thus, an agreement to discover 
treasure by magic is void. Similarly an agreement to do an act which, 
after the contract is made, becomes impossible or void on account of the 
declaration of war or such other circumstances beyond the control of 
die parties, becomes void when the act becomes impossible or unlawful. 
But, however, impossibility which arises subsequent to the formation of 
the contract does not of itself excuse the promisor from the perfornaance. 
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Because, when a part^’ by his own contract creates a duty or charge upon 
himself, he is bound to make it good, notwithstanding any accident by 
inevitable necessity, because he might have provided against it by his 
contract. Therefore, if a party wants to guard himself against inevitable 
or improbable accidents, it is for him to qualify it by such mutual condi¬ 
tions as he thinks fit. 

603. Who must perform contracts.—The parties to a contract must 
either perform, or offer to perform, their respective promises, promises 
also bind the representatives of the promisors in case of death of such 
promisors before performance, unless a contrary intention appears from 
the contract. Ulus.: < i) A promises to deliver goods to B on a certain day 
on payment of 1,000 rupees. A dies before that day, A's representatives 
are bound to deliver the goods to B and B is bound to pay the Rs. 1.000 
to A's representatives, (ifI A promises to paint a picture for B by a 
certain day at a certain price. A dies before the day. The contract 
cannot be enforced either by A’s representatives or b}" B. 

604. A person who is not a party to the contract cannot sue upon it.— 
Thus if A, for consideration, promises to lend B. a sum of money for the 
purpose of sending B's son to England for higher studies, does not confer 
upon B’s son a right to sue A on his failure to keep his promise. It is 
on this principle that telegraph companies have been held to be not liable 
to the receiver for the mis-delivery or non-delivery of a telegram, in which 
Bankers have been held not liable to the holder of a cheque for dishonour¬ 
ing it without justification. Because, the contract exists, in the first case, 
between the sender of the telegram and the company and in the second 
case between the draw'er of the cheque and the banker. To this general 
rule there is only one exception, viz., a beneficiary under a trust may 
sue in his own right to enforce the trust. Thus where the father of the 
bridegroom contracted with the father of the bride to settle money on 
trust if the bride married his son, it was held by the Privy Council that 
the bride could sue her' father-in-law on the contract in her own right. 
Similarly where the mother entered into a contract for the marriage of 
her minor daughter, the contract being obviously in the interest of the 
minor, it has been held that the minor girl could sue upon the contract 
in case of its breach, although she was not a party to it. But it is only 
under such exceptional circumstances that a person who is not a party to 
the contract can sue upon it. 

605. Effect of refusal to accept an offer of performance.—Where a 
promisor has made an offer of performance to the promisee, and the offer 
has not been accepted, the promisor is not responsible for its non-per¬ 
formance, nor does he thereby lose his rights under the contract. The 
offer of performance is called a Tender. 

Every such Tender must fulfil the following conditions : (1) It must 
be unconditional ; (2) it must be made at a proper time and place, and 
under such circum^ances that the person to whom the offer has been made 
may have a reasonable opportunity of ascertaining that the person by 
whom it is made is able and willing there and then to do the whole of 
what he is bound by his promise to do ; and (3) if the offer is an offer 
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6DS. WKcn two or more persons have made a joint promise, t1>pn 

(i) unless a contrary^ intention appears by the contract, all such persons 
during their joint lives, and after the death of any one of tliem, his repre¬ 
sentative jointly ivith the sundvor or survivors, and after the death of 
the last survdvor, the representatives of all jointly must fulfil the promise. 

(ii) The promisee may, in the absence of express agreement to the con¬ 
trary, Compel any one or more of such joint promisors to perform the 
ivhole of the promise. In such cases each of two or more joint promisors 
may compel every other joint promisor to contribute equally with himself 
to the performance of the promise, unless a contrary intention appears 
from the contract, (iii) If any’" one of two or more joint promisors makes 
default in such contribution, the remaining joint promisors must bear the 
loss arising from such default in equal shares. Ulus. (il A, B and C 
jointly promoise to pay D 3,000 rupees. D may compel either A, B or C 
to pay him 3,000 rupees. (ii| A, B and C jointly promise to pay D the 
sum of 3,000 rupees. C is compelled to pay the whole. A is insolvent, 
but his assets are sufficient to pay one half of his debts- C is entitled to 
receive 500 rupees from As estate and 1,250 rupees from B. U'z'f) A, B 
and C are under a joint promise to pay D 3,000 rupees, A and B being 
only sureties to C. C fails to pay^ A and B are compelled to pay the 
whole sum. They are entitled to recover it from C. \STiere two or more 
persons have made a joint promise, a release of one of such joint prmoisors 
by the promis^ does not discharge the other joint promisor or promisors ; 
neither does it^ free the joint promisor so released from responsibility 
to fthe other joint promisor or promisors. 


The above rules apply to cases where two or more persons stand ae 
sureties for the prompt payment of a debt of a third person. 

609. Tme and place for performance.—(i) When a promise is to 
be performed on a certain day, and the promisor has undertaken to 
pexioxm It without application by the promisee, the promisor may perform 
it at any tune during the usual hours of business on such day and at the 
place at which the promise ought to be performed. Illus. : A promises to 
deliver goods at B s warehouse on the 1st of January. On the day A 
brings the goods to B’s warehouse, but after the usual hour of closing it 
and they cannot be received. A has not performed his promise. (2) When 
a promise is to be performed on a certain day, and the performer has not 
undertaken perform it mthout application by the promise, it is the duty 
ot the promisee to apply for performance at a proper place and at the 
usual hours of business. (3j When a promise is to be performed without 
application by the proimsee, and no place is fixed for the performance 
of It, it IS the duty of the promisor to apply to the promisee to appoint 
a reasonable place for the performance of the promise and to perform it 
t ^ undertakes to deliver a thousand maunds of 

^ ^ ^ to ® to appoint a reasonable 

place P"T>ose of receivmg it, and must deliver it to him at such 


f ^ pcrfonnance of redprocal promises.—(o) When a contract 
consists of reciprocal promises to be simultaneously performed no uro- 
misor need perform his promise unless the promisee is ready and willing 
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not become voidable by the prom JorW«^T^ contract, the contract does 
tame specified ; but the pro^misee ^s en?!)''? before the 
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such acceptance, he gives notice to at the time of 

612 Wb promisor of his intention to do so. 

a payment to b^-lwheremo^y p3d W 

Ae express intimation that the monev^is to to his creditor with 

Ae money must be applied to that de£ 1 i ® particular debt, 

ebts which are due and payable and imsiat^* creditor owns other 

payawe and mmsts upon applying die money to 
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some oth^ creditor’s remedy is only to refuse to accept the 

money. 11 the debtor does not exercise his right at the time when he 
^es the payment, the right of application devolves upon the creditor and 
he may apply it to the pa)ment of any lawful debt, though if may have 
l^en barred by the law of limitation. This frequently happens when 
^ere is a running account running over several years. The creditor may 
in such a case apply the payments to the earliest items barred by limitation 
Md sue for such of the balance as is not so barred. In the absence of 
there being an}'thing to show the intention of the parties, that is to say 
where there is no evidence to show that neither the debtor nor the creditor 
had exercised his right to appropriate any particular payment, the law 
wll step in and declare that the payment is to be applied in discharge of 
the debts in order of time, whether they are or are not barred bv the law 
of limitation. If the debts are of equal standing, the payment shall be 
applied tor the discharge of each proportionately. 

^i?‘j Contracts.—Implied contracts, or guosi-contracts as they 

are called, form an exception to the general rule that a contract in order 
to be enforceable at law must be an agreement formed by die acceptance 
of a proposal. There are certam obligations which are enforced by the 
on considerations where the circumstances are such that 

although there is no actual contract between the parties, the law presumes 
or mphes a contract and imposes duties on the person bound as if a 
contract had in fact been ^de. Such implied or gnoji-contracts have 
been given statutory recognition by Ss. 68-72 of the Indian Contract Act. 
iney are, (.1) Ctoim for necessaries supplied to a person incapable of 
comracung or on his ^count : If a person incapable of entering into a 
contract, or any one whom he is bound to support, is supplied by another 
person with necessaries suited to his condition of life, the person who has 
furmshed such supplies is entitled to be reimbursed from the property 
of such mcapahle person. Three things must be noted for the application 

^ incapable of entering iZ a con 

a t , e.g., a minor or a lunatic, (uj The things supplied must be neces- 

condition of life ; thus, objects of luxury cannot be 
necKsanes nor can objecte which, though of real use, are excessively 
or example, the fact that buttons form a normal part of usual 
clothmg, will not make pearl or diamond buttons necessries^ (2) S 
M money paid on aiaher’s behalf : A person who is interested in X 
payment of money which another by law is bound to pay, and who there- 
land entitled to be reimbursed by the other. Ulus.: B holds 

navlbr a lease granted by A, the zamindar. The revenue 

payable by A to the Government being in arrear, his land is advertised 
fuch^i^a?" the Government. Under ±e revenue law, the consequence of 
f ^ ^ulment of B’s lease. B, to prevent the sale 

n the consequent annulment of his owm lease, pays to the Government 

Ihis s^tion applies only to payment made bona fide for the protection 
ones oy® mtereste. (3) Where a person, lawfully does 
«^er person, or debvers anything to him, not intending to do so gfaL- 

to nmke compensation to the former in respect of, or to restore, the tog 
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so done or delivered. Ulus. : A, a tradesman, leaves goods at B’s house h\ 
mistake. B treats the goods as his o’vvn own. He is bound to pay > 
for them, (ii) A saves B’s property from fire. A is not entitled to coa. * 
pensation from B, if the circumstances show that he intended to act 
gratuitously. (4) A person to whom money has been paid or anythinj 
delivered by mistake or under coercion, must return or repay it. (S. 72 T 
Ulus.'. A and B jointly owe 100 rupees to C. A alone pays the amount 
to C and B, not knowing of this fact, pays 100 rupees again to C. C is 
bound to repay the amount to B. 

614. Rights and Liabilities of the finder of goods,—^Where a person 
finds goods belonging to another, he may retain the goods as against the 
owner until he receives such compensation for trouble and expense volun¬ 
tarily incurred by him to preserve the goods and to find out the owner; 
but he has no right to sue. And where the owner has offered a specific 
reward for the return of the goods lost, he may sue for such reward and 
may retain the goods until he receives it- But if the owner cannot with 
diligence be found, or if the owner refuses to pay the lawful charges of 
the finder, the finder may sell it if the thing found is of a perishable 
nature or when the lawful charges of the finder amount to two-thirds of 
its value. 

615. Measure of Damages in a Breach of Contract .—h party who 
sustains a loss by the breach of a contract, is entitled to recover from the 
party breaking it, compensation for any loss or damage caused to him. 
But compensation can be recovered only when the loss or damage is such 

(i) as arisen naturally in the usual course of things from such breach, or 

(ii) as the parties knew at the time of the contract to be likely to result 
from the breach. Compensation will not, however, be granted if the loss 
or damage is remote and indirect, and in estimating the loss the means 
which existed for remedying the inconvenience occasioned by the breach 
must be taken into account. Where no loss arises from the breach of 
contract, the party is entitled to nominal damages only. A special loss 
which does not naturally arise from the breach cannot he recovered unless 
expressly stipulated in the contract. Damages are given by way of 
compensation only, and not by way of punishment. Moreover the partv 
wronged can recover only the actual pecuniary loss sustained by him, 
and not exemplary damages except in cases of a breach of promise of 
marriage. JllustraSions : (i) A delivers to B, a common carrier, a machine 
to he conveyed without delay to A’s mill informing B that his mill is 
stopped for want of the machine. B unreasonably delays the deliver) 
of the machine and A, in consequence loses a contract with the Govern¬ 
ment. A is entitled to receive from B by way of compensation, the average 
amount of profit which would have been made by the working of fte 
mill during the time the delivery of it was delayed, hut not the loss sm- 
tained through the loss of the Government contract, (ii) A tailor, expect¬ 
ing to make large profits on the occasion of a festival that is to be held at 
a certain place, delivers a sewing machine and a cloth bundle to a railway 
company to be conveyed to that place, and through the fault of the rail¬ 
way’s servants, they are not delivered until after the conclusion of Ae 
festival. The company had no notice of the special purpose for which 
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the goods were required. The tailor is not entitled to the damages for 
the loss of profits nor for his expenses incidental to the journey to that 
place and back, as such damages could not have been in contemplation 
of the parties ’when they made the contract, nor can they be said to have 
naturally arisen in the usual course of things from the breach. 

SURETYSHIP 

616, The nature of surety’s liability.—It is often said that the surety's 
liability' is secondary, in the sense that the surety is liable only on default 
of the principal debtor. This is not true ; the moment the principal 
debtor makes a default in the payment, the surety becomes liable as if he 
were himself the principal debtor and is not entitled to say that the creditor 
should exhaust his remedies as against the principal debtor nor is he even 
entitled to notice that the principal debtor has defaulted, for according 
to law, it is the duty of the surety to see that the principal debtor pays 
or performs his obligation. Of course, a contract may provide that the 
creditor must exhaust his remedies against the principal debtor or must 
give notice of default to the surety or must proceed against the securities 
first. A surety is sometimes called a ‘favoured debtor because the creditor 
must have strictly adhered to the contract of guarantee, before he can 
hold the surety liable. In Whicker v. Hall, the leading case on the point, 
a surety guaranteed the rent payable in respect of the milking of thirty 
cows leased to the principal debtor. The evidence was that the lessor let 
the lessee 32 cows for a short time and 28 for another short time, though, as 
a matter of fact this did not affect the profits. It was held that the surety 
was not liable because the contract was for “ thirty ’ and neither more 
or less. 

617. Discharge of surety.— A surety may be discharged either (a) by 
the contract of suretyship being invalid or (6) by the revocation of the 
contract of suretyship or (c) by the conduct of the creditor. Thus, any 
guarantee which has been obtained by fraud or misrepresntation on the 
part of the creditor or which has been obtained by keeping silence con¬ 
cerning a material part of the transaction is invalid. Similarly, a 
guarantee ’wherby a person has agreed to stand as surety on the under¬ 
standing that the creditor shall not act upon it until another specified 
person shall join as co-surety, the suretyship is not valid if such other 
person does not join (s. 144). Discharge by Revocation. —Where a 
contract is a specific guarantee i.e., relates to a single transaction, then 
if the liabilty is incurred, the contract of guarantee cannot be revoked. 
But, if the liability has not been incurred, it is possible that the guarantee 
may be revoked by notice. Where ho’wever a guarantee is a continuing 
guarantee and extends to a series of transactions the contract may be 
revoked by notice or by the death of the guarantor as to future liability. 
Moreover, a surety may also be discharged by (1) any variance made 
without the consent of ^e surety in the terms of the contract between the 
principal debtor and the creditor, discharges the surety as to transactions 
subsequ^t to the variance, lllus. —C contracts to lend B, 5,000 rupees 
on the 1st of March. A guarantees repayment. C pays 5,000 rupees to 
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B on the 1st January. A is discharged from liability, as the contract has 
been \aried in as much as C might sue B for the money before the 1st 
March. (2j By the release or discharge of the principal debtor : (s. 134). 
The surety is discharged by any contract between the creditor and the 
principal debtor by which the principal debtor is released or by any act 
or omission of the creditor, the legal consequences of which is the dw. 
charge or the principal debtor. (3) When the creditor compounds with, 
gives time too or agrees not to sue, the principal debtor : (s. 135) ; A 
contract between the creditor and the principal debtor, by which the 
creditor makes a composition with, or promises to give time to or not to 
sue. the principal debtor, discharges the surety, unless the surety assents 
to such contract. [But, fi) where a contract to give time is made by 
the creditor with a third person and not with the principal debtor, the 
surety is not discharged ; (ii) Mere forbearance on the part of the creditor 
to sue the principal debtor or to enforce any other remedy against him 
does not, in the absence of any provision in the guarantee to the contrary, 
does not discharge the surety (s. 137). Ulus. —B owes to C a debt 
guaranteed by A. The debt becomes pa>able. C does not sue B for a 
year after the debt has become payable. A is not discharged from his 
suretyship. (Hi) Where there are co-sureties, a release by the creditor 
of one of them does not discharge the others ; neither does it free the 
surety so released from his responsibility to contribute to the other 
sureties (s. 138).] (4) If the creditor does any act which is inconsistent 

with the rights of the surety, or omits to do any act which his duty to 
the surety requires him to do, and the eventual remedy of the surety 
himself against the principal debtor is therby impaired, the surety is 
discharged (s. 139). Ulus. : A puts M as apprentice to B, and gives a 
guarantee to B for M’s fidelity. B promises on his part that he will, at 
least once a month, see M make up the cash. B omits to see this done 
as promised, and M embezzles. A is not liable to B on his guarantee. 

618. Rights of the surety against the principal debtor.—(i) right to 
be subrogated : Where a guaranteed debt has become due, or default of 
the principal debtor to perform a guaranteed duty has taken place, the 
surety, upon payment or performance of all that he is liable foi, is invested 
with the rights which the creditor had against the principal debtor 
(s. 140). [ii) A surety is entitled to the benefit of every security which 
the creditor has as against the principal-debtor, at the time when the 
contract of suretyship is entered into, whether the surety is aware of such 
security or not ; and if the creditor loses or, without the consent of the 
surety parts with such security, the surety is discharged to the extent of 
the value of the security (s. 141). (Hi) In every contract of guarantee 
there is an implied promise by the principal debtor to indemnify the 
surety and the surety is entiled to recover from the principal debtor what¬ 
ever sum he has rightfully paid under the guarantee but no sum which 
he has paid wrongfully (s. 145). 

619. Rights of a surety against oo-surcties.— Rights to contribution : 
The important right which one surety has against the other sureties is a 
right of contribution. Where a surety has paid more than his 
proportionate part of his burden he is entitled to contribution from 
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the co-sureties who are equally hound to pay him (s. 146). \^Tiere one 
co-surety becomes insolvent, it would be the dutj of the other co-sureties 
to contribute equally. 

620. Delivery of goods.—This species of contract is called bailment. 
A “'’bailment” is the deliver} of goods by one person to another for some 
purpose, upon a contract that they shall, when the purpose for which they 
are bailed is accomplished be returned or otherwise disposed of according 
to the directions of the person delivering them. The person delivering 
the goods is called the ** bailor The person to whom the\ are delivered 
is called the bailee ”. The duties of the bailee are : {1) to take care of 
the goods : the first and most important duty of the bailee is to take care 
of the goods entrusted to him. In all cases of bailment the bailee is 
bound to take as much care of the goods bailed to him as a person of 
ordinary prudence would, under similar circumstances take of his goods 
of the same kind Is. 1511. In the absence of any special contract, the 
bailee is not responsible for the loss, destruction or deterioration of the 
thing bailed, if he has taken that amount of care of it as described in 
i ss. 151 & 152 1. 12) Duty not to mix with own goods : Another obligation 
of the bailee is to keep the goods of the bailor separate from his own. 
|3) Duty not to use the goods bailed in any unauthorised manner ; A 
contract of bailment is voidable at the option of the bailor if the bailee 
does any act with regard to the goods bailed inconsistent with the con¬ 
ditions of the bailment (s. 153). Illus .—A lets to B a horse for his own 
riding ; B drives the horse in his carriage. This is, at the option of A, 
termination of the bailment. (4) Duty not to set up an adverse title : 
The bailee cannot say that the bailor had no title to the goods bailed but 
if the bailee delivers the goods bailed to a person other than the bailor, 
he may prove that such a person had a right to them as against the bailor. 
(51 Duty to return the goods : It is the duty of the bailee to return the 
goods on the expiry of the term fixed or when the purpose accomplished. 
If he does not, he becomes liable for damages occasioned by loss of use 
during the period for which it is detained. If the loan was gratuitous, the 
bailor may require the thing bailed at any time, though it was bailed for 
a specified time or purpose. But if, on the faith of such loan made for a 
specified time or purpose, the borrower has acted in such a manner that 
the return of the thing lent before the time agreed upon would cause him 
loss exceeding the benefit actually derived by him from the loan, the 
lender must, if he compels the return, indemnify the borrower for the 
amount which exceeds the benefit received by the bailee. In the absence 
•of any contract to the contrary the bailee is bound to deliver to the bailor 
or according to his directions any increase or profit which may have 
accrued from the goods bailed. Ulus .—^A leaves a cow in the custody 
of B to be taken care of. The cow has a calf. B is bound to deliver the 
calf as well as the cow to A. 

621. Duties of bailor .—To disclose known defects .—The first and 
foremost duty of the bailor is to disclose the faults in the goods 
bailed in so far as they are known to the bailor and if he does not make 
such disclosure, he is responsible for damage arising to the bailee directly 
from such faults (s. 150), With regard to the disclosure of defects, a 
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distinction is made between gratuitous bailments and bailments for reward. 

In gratuitous bailments, the bailor is responsible only if he knows of the 
defects and not otherwise. But in the case of bailments for reward, 
hire, the bailor is responsible whether he was or not aware of the existence 
of such faults in the goods bailed. Illus .—(£) A lends a horse to B t 
which he knows to be vicious. He does not disclose the fact that the horse * 
is vicious. B is thrown and injured. A is responsible to B for the damage 
sustained, (w) A hires a carriage of B. The carriage is unsafe, though 
B is not aware of it, and A is injured. B is responsible to A for the 
injury. 

622. Bailee's lien.—A right to hold property till the charges ar? 
paid is called a lien. The bailee has a right of lien in respect of charges 
due to him for work and labour done in respect of goods bailed. This 
right consists of a right to detain goods belonging to the bailor until 
the smn claimed or any other demand of the bailee is satisfied. Liens 
are of two kinds : particulaT liens and general liens. A particular lien 
is one which is available only against that property in respect of which 
the liability arises, e.g., by the work having been done or charges incurred. 
A general lien on the other hand is a right to detain any property belongs 
ing to the other and in the possession of the person trying to exercise 
the lien in respect of any payment lawfully due to him. A bailee is 
ordinarily entitled only to a particular lien. The law gives a general 
lien only to Bankers, Factors, Attorneys etc. and they may retain as a 
security for a general balance of account, any goods bailed to them ; but 
no other persons have a right to retain as a security for such balance, 
goods bailed to them, unless there is an express contract to that effect. 

623. PavmJng or pledging.—The bailment of goods as security for 
the payment of a debt or performance of a promise is called “pledge” 
The bailor in this case is called the “pawnor.’^ The bailee is called the 
“ pawnee.^’ 

Rights of the pawnee : (i) The pawnee has got a right to 

retain the goods not only for the pa 3 nnent of the debt or the performance 
of the promise, but for the interest of the debt, and all the necessary (and 
also extraordinary) expenses incurred by him in respect of the possession 
or for the preservation of the goods pledged, (fi) The goods pledged 
are security only for the particular debt, unless the parties contract that 
they shall be security also for any other subsequent debt ; but such con¬ 
tract, in the absence of anything to the contrary shall be presumed in 
regard to subsequent advances made by the pawnee. {Hi) The pawnee 
has got the right of either (a) bringing a suit for the amount due to 
him while retaining the goods pledged as collateral security ; or (h) he 
may sue for the sale of the goods and realise the money due to him ; 
or again, (c) he may also exercise the right of private sale, sell the goods 
after giving reasonable notice and sue for the deficiency, if any. If there 
be a surplus, he must pay over the surplus to the pledgor (s. 176). In 
this respect, the rights of a pledgee differ from the rights of an unpaid 
seller, because in the latter case if there is a surplus, the unpaid seller can 
retain the same. The pawnor may, even after Ms default in the payment 
of the money or performance of the promise at -the stipulated time redeem 
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the goods at any subsequent time before the actual sale of them ; hut 
he must, in that case. pa\, in addition, anj expenses ^\hich have arisen 
from his default, 

621. Pledge by persons Vi?ho are not owners but only in possession of 
the goods pledged.—The general rule is that only the owner of the goods 
can make a \ alid pledge of them, and if an> pledge is made b\ a person, 
not the owner, but "who is only in possession of them, the pawnee, though 
acting in good faith, will acquire no interest in the property. But to 
this rule there are three exceptions :—where a Mercantile Agent is, 
with the consent of the owner, in possession of goods, or documents of 
the title to goods, and a pledge made by him in the ordinary course of 
business, shall be as valid as if he was expressh authorised by the owner 
of the goods to make the same ; provided that the pawnee acts in good 
faith, and has not at the time of the pledge notice that the pawnor has 
no authority to pledge the same. (2) When the pawmor has obtained 
possession of the goods under a voidable contract, but the contract has 
not been rescinded at the time of the pledge, the pawnee acquires a good 
title to the goods, provided he acts in goods faith and without notice of the 
pawnor’s defect in title. (3 i By a seller or buyer in possession after the 
sale : A seller left in possession after the sale and the buyer to whom 
possession has been delivered before payment of the price, can make a valid 
pledge of them ; provided that the pledgee has acted in good faith and 
has no notice of the prior sale. 

625. Railways as bailees.—In case of Railway Companies the liability 
is controlled by Ss. 72-82 of the Indian Railway Act. The provisions of 
these sections may be briefly stated : (1) The responsibility of a Railway 
administration for the loss, destruction deterioration of goods delivered 
to them shall be that of a bailee under S. 151, 152 and 161 of the 
Contract Act ; (2) In case of any loss or destruction of animals delivered 
to them to be carried on a railway, the railway shall not be liable to pay 
more than Rs. 500 in case of elephants and horses, Rs. 50 in the case of 
mules, camels or horned cattle, or Rs. 10 in the case of donkeys, sheep, 
goat or dogs, unless the person sending or delivering them to the railway 
had made a declaration in writing at the time of delivery that the value 
of the particular animal exceeds the schedule of Rs. 500, 50 oi 10. In 
such cases the railway administration may charge, in respect of the 
increased risk, an increased rate of percentage. (3) A railway adminis¬ 
tration shall not be responsible for the loss, destruction or deterioration 
of any luggage booked or belonging to or in charge of a passenger unless 
a railway servant has booked and given a receipt therefor ; (4) The 
railway shall not be responsible for the loss of any parcel which exceeds 
the value of Rs. 100 unless the person sending or delivering such article 
has declared the value and contents of the package, in which case the rail¬ 
way may charge a percentage on the value so charged ; (5) In case of 
any claim against the railway company, such claim must be made within 
six months of the loss caused to the claimant. 
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CONTRACT OF AGENCY 

[Where one person employs another to do an act for him or to ^ep^^ 
sent him in dealings with third persons, the person so employed is called 
an agent. The person who employs the agent and who is so represented 
is called the principal. ] 

626. Agency, how created.—^An agenc)’’ may be created expressly by 
a w’ritten document or by operation of the law, or by subse¬ 
quent ratification, or it may be inferred from circumstances and con¬ 
duct of the parties. But the mere fact that one person offers 
advice to another in matters of business, does not constitute a relatio nsh ip 
of agency. Any person who is of the age of majority according to 
the law to which he is subject, and who is of sound mind, may 
employ an agent. However, an agent need not be a person competent to 
enter into a contract^ because since the agent himself does not enter into 
a contract but only brings about a contract between two other persons, 
his contractual capacity is immaterial. But if the agent happens to be a 
person incapable of entering into a contract ie.g,, a minor), then the 
principal cannot hold the agent liable in case ol misconduct or negligence. 

627. Scope and extent of Agent’s Authority.— (?) The authority of 
an agent may be express or implied. An authority is said to be express 
when it is given by words spoken or written. An authority is said to 
be implied when it is to be inferred from the circumstances of the case. 
iii) An agent having authority to do an act has authority to do every 
lawful thing which is necessary in order to do such act. Thus, an agent 
having authority to carry on a business has authority to do every lawful 
thing necessary for the purpose, or usually done in the course of conduct¬ 
ing such business. (w£) An agent has authority, in an emergency, to do 
all such acts for the purpose of protecting his principal from loss as 
would be done by a person of ordinary prudence, in his own case, under 
similar circumstances. 

628. Sub-agents.—A ** Sub-Agent ” is a person employed by, and 
acting under the control of, the original agent in the business of the 
agency. An agent cannot lawfully employ another to peiform his acts 
which he has expressly or impliedly undertaken to perform personally, 
unless by the ordinary custom of trade, a sub-agent may, or from the nature 
of the agency, a sub-agent must, be employed. Where a sub-agent is proper- 
ly appointed, the sub-agent binds the principal as regards third persons, 
but since there is no privity of contract between the principal and the 
sub-agent, the principal cannot directly sue the sub-agent for any moneys 
due nor the sub-agent sue the principal for any remuneration due. The 
sub-agent is responsible for Ms acts to the agent, but not to the principal, 
except in case of fraud or wilful wrong. ’Where an agent, without having 
authority to do so, has appointed a person to act as a sub-agent, the 
agent stands towards such person in the relation of a principal to an 
agent, and is responsible for his acts both to the principal and to thiid 
persons ; in such cases, the principal is not represnted by and is not 
responsible for the acts of the person so employed, nor is that person 
responsible to the principal. 
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629. Radiicaldon by PiincipaL—A person on whose behalf an act 
has been done by another acting as agent, it is open to the principal, when 
he finds tihat the agent, has exceeded his authority or has 
acted without authorit}. to disown the act. in which case it 
will not be binding upon the principal, but if he chooses to 
confirm and ratify the act, then, the same consequences would 
follow', as if it had been previously authorised by the principal. 
This is called ratification. Essentials of ratification. — (i) Ratification 
must be by the person for whom the agent professed to act : Since the 
effect of ratification is to invest all the persons concerned wuth the same 
rights and liabilities as if the act had been done with previous authority, 
it is essential that ratification must be by the person, for w'hom the agent 
professed to act. If the agent professed to act only for himself or for a 
third person or even for a fictitious person, the principal cannot, by rati- 
fiction, validate the act. ( ii \ Ratification must be by a person competent 
to have authorised the transaction : Thus, where an act is done b;^ a 
person professing to act on behalf of an incorporated company, which at 
the time did not possess powers to authorise the act. the company cannot 
subsequently, on acquiring these powders, seek to ratify that act. (zzr) Rati- 
action must be by a person existing at the date of the act ratified : Thus, 
where the promoter of a Joint Stock company not yet incorporated enters 
into a contract professing to act on behalf of the company, the com¬ 
pany cannot on incorporation seek to ratify the contract. [iv\ Ratifica¬ 
tion must be by a person ivith full knowledge of the material facts or 
with intent to take the risk and irregularity : No valid ratification can be 
made by a person whose knowledge of the facts of the case is materially 
defective, (v) Ratification cannot be made of void or criminal acts : 
Thus, it is not permissible for a ‘person to ratify a forged signature. 
[vi) Ratification must be of the entire transaction, and cannot be limited 
to one portion of it : On this principle, it is not open to the principal 
to select one of several transactions and claim the profits without bring¬ 
ing into account the other transactions. Where an agent unauthorisedly 
purchased thirty bonds, it would not be open to the principal to ratify 
the purchase of twenty-two of them without ratifying the other eight bonds 
because the former transaction was of advantage to him and the latter 
was not. {vii) Ratification cannot be made so as to subject thirds persons 
to damages, or to terminate the rights or interests of third persons or so 
as to divest or prejudice the proprietary rights of third persons : (s. 200). 
Ulus. —(a) A, not being authorised by B, demands, on behalf of B, the 
delivery of a chattel, the property of B, from C. W'ho is in possession of 
it. This demand cannot be ratified by B, so as to make C liable for 
damages for his refusal to deliver. (6) A holds a lease from B, termin¬ 
able on three month’s notice. C, an unauthorised person, gives notice of 
termination to A. The notice cannot be ratified by B, so as to be binding 
on A. 

630. Termination of Agency.— A contract of agency may come to 
an end by (f) the principal revoking his authority ; {U) the agent 
renouncing the business of the agency ; or ( Hi) the business of the agency 
being completed ; or {iv) either the principal or the agent dying or be¬ 
coming of unsound mind ; or <v) the principal being adjudicated insol- 
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For example, a valid sale mav bp maria, f *u or iuture goods, 

be expected to yield or aTX n S ^ "■“.° ® vineyard may 

*eAh 7 orjnSa^ TO^re^theL*** *'Vnnd so”om 

.“.^TS'nse T. £“ 

fixed at the time of the contract. In eaLe°^ 

It can be determined by the course of dealSgr between Ae^nartL^^ 

sajitsj ■ : 

quesbon of fact depending upon the circumstances of each^c^e 

open to Ae pa^^eslo^mTr*^? Salc.-^ondf^fon and warranty : It is 
t£ case of Ts^r of Te ^rdwf ° 

the purchaser beware Ir be’on the 10070 ^”“ 

toade by the seller with referen).. to * j ^ representations are 
rations have been emboaed in Ae X'*' 

or « ft, term amounts to a eonditiS/SS htfuldle'^ 



282 


The Law of Contract 

'“tow 

whar* “T instruction of the contact Th^ r “ “/ “ warral' 

“tdtorc“SwLtrtr 

But, where, in pursue ™ Jf a c’;ntac'‘ML“h'"°“'‘^i; **“««• <>« "uS 
“ nj’jrt thereof, or where the contract is accepted the goods 

whtch has passed to the buyer, A?hreak „fPrope^t 

uuiess there is a ternt in the contract exprL^^ “ ^d^H 

pt^ufent: “d ‘ warranty ’ _(i) n 

stipulations as to timf ™pC:S“"r‘?C"/“”j''' “f c^ 

certain representations as havin J ?! ^ the law imolies 

in ss 14-17oftheSaIe of CdsAcT “« dearS 

tale of goods sold : In a contract nf 'i are,—(a) Condition as to 

“• u« such as to Ao 

Sft ttefft- “ -g 

Branc^ Ts" Thfa^S? thr^^odr^: K” e“n'c.:! 

sale IS by sample as well as by descnuU^ description ; and if the 

correspond with Ae sample %V^ sufficient if the hulk 
Wth the description (s. 15) a P f’ they do not also corresnond 
ind of goods to which the goods h!/^ ^ description where the class or 
Java sugar, Delhi rice, ^d fo on ^aUo* *? “ the contract g 

c^ed as of particuli- dimensW if *'‘®y "u specified or fc 

which any other commodit^ls sZ i° ,p“«" leaves or hy 

correspond with the descripfiSi Yn fi, ” ®, ”“''*=?■ “ g“ods do not 

«oods, or he may at his option accent them ™4 I*® reject the 

^ ^pfe M iMff as by descnptioL H Se“1 ' ®'? damages. Sde 
hy di^nphon, it is not sufficimt tLi ,l “if “ hy sample as well as 

StSf ^ t nS'oo.^"' “-^“PuuS 

a “ “«“»d to reiJS toe . « . 

p latioB that the goods shall ^ S^ods, The reason is that 

■9"“^ and not the noftn-e of the gS'^M*/'’ A*®“P’® •he 

S°°ds (c) /mpW conditions as to 
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quality or fituess : Ordinarily in a contract of sale, there is no warranty 

“h Tfr™ “j*° or fitness for any panUular purpose fM 

which ho goods supplied will answer. But, where the hSvermies 
faown to the seller the purpose for which he is purchasing the goo^^id 
the seller happens to be a person whose course of businesHt ri to Si 
goods of that description, then there is an implied condition that *e 
gooib ^all be reasonably fit for that purpose.But Xre thrlods 
suppljed can be used for several purposes, the buyer in order to suS 
in a breach of condition, must prove that he informed the seller of the 

rr/th suSC are not 

Hr^s'm ils fiSLT"' there U®no LpKnS! 

merchantabilitv • EveSth”^ particular purpose, (dl Condition as to to 

Srtiods Su-er to tfe°“/ *>e sold by description and 

provided thS Tth. fi* description, yet they must be merchantable, 
provided that, it the buyer has examined the goods, there shall he nn 

examination ought to have 
reieaied. (e Bulk should correspond to sample ; There a further 

Zeis a“t:™?n*“‘„'“,’ t -4,^1 

mere is a term in the contiact express or implied to that effect) that the 
hulk shall correspond vnth the sample ; |h, the buyer shall hfve a 

of a comparing with the sample ; and (cj the 

Luirno^t Be%^pare:rorrelf4hTt^^^^^^^^^ 
s.ge"4^nr4te^ f^^ti;"s''eneT':fre ^ 

of paramount import^ce, because, (il according to s 26risk 
S i/ lOT^’tSfi™* Ptopert)-; and U£l where the’ con- 

to the huver ?he h, property in which has passed 

me puyer, the buyer cannot, even if there is a breach of 

coniuon on the seller’s part, reject the goods, unless there is a te™ Tn 
t]i 0 contract^ express or implied to that pffppt Tf Tnnef u * j i 

teansfer of prop^ty in goods is quite distinct from the deliu^rol^o^^ 

STo^to Stv. t buyer wStlefvt; 

Wver, no such intention has been expressed by Sie pariiL ^ 2n M 

tained aoods anrl rreu • goods, (i) specific or ascer- 

aea goods, and (ii) genenc or unascertained ^oods (j) P«oe,-„ i 

property m ascertained goods : Ascertained nr engvifi d ^ Passing of 

in a deliverable state, or Acre mav still rama^ goods may be 

these goods, vrith a vi’e^'to ^t Xii too ""dX^aU^Zte*” tfr JT 

delwerabU stase. the omt^p p^ L tl t ® 

or delayed merely beoause d prio! is not “'^the gooii^^^eTo? 
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delivered or the payment or delivery is postponed. Illus. —(i) B offers 
A for his horse for Rs. 1,000, the horse to be delivered to B on a certain 
day, and the price to be paid on another stated day. A accepts the offer 
The horse becomes B’s property when the contract is made, that is, as 
soon as the offer is accepted, (w) B offers A for his horse on a month’s 
credit. A accepts the offer. The horse becomes B’s property as soon as 
the offer is accepted, (iii) B, on the 1st January, offers to A, a quantity 
of rice for Rs. 2,000, to be paid on the 1st March following, the nee not 
to be taken away till paid for. A accepts the offer. The rice becomes 
B’s property as soon as the offer is accepted, and the goods are at B’s 
risk from the moment of the acceptance of the offer, (b) Goods not in a 
deliverable state : Where a contract is for specific goods but they are not 
in a deliverable state, and the seller is bound to do something to the 
goods to put them into a deliverable state, the ownership will not pass to 
the buyer until the goods are so put, and the buyer has notice thereof. 
Similarly, where there is a contract for the sale of specific goods in a 
deliverable state, but the seller is bound to weighs measure, test or do 
some other act or thing with reference to the goods for the purpose of 
ascertaining the price, the property does not pass until such act or thing 
is done and the buyer has notice therof. (c) Goods deliverd on *“ sale or 
return ” : When goods are delivered to the buyer on approval or “ on 
sale or return ” or other similar terms, the property therein 
passes to the buyer ; (i ( where he signifies his approval oi 

acceptance to the seller or does any act adopting the transaction ; or 
{ii) if he does not signify his approval or acceptance to the seller but 
retains the goods without giving notice of rejection, then, if a time has 
been fixed for the return of the goods, on the expiration of such time, and 
if no time has been fixed, on the expiration of a reasonable time, {d) 
When property passes in Unascertained Goods : Where there is a sale of 
unascertained goods, property in the goods is transferred to the buyer 
(1) when goods of that description and in a deliverable state are uncon¬ 
ditionally approprited either by the seller with the assent of the buyer, 
or by the buyer with the assent of the seller ; (2) where, in pursuance 
of the contract, the seller delivers the goods to the buyer or to a carrier 
for the purpose of transmission to the buyer, and does> not reserve the 
right of disposal. Reservation of the nght of disposal : Where goods are 
delivered to the common carrier for the purpose of transmission to the 
buyer, the mere fact of delivery to the common carrier would not be 
sufficient to pass the property, for it is quite possible that the seller may 
deliver the goods to a common carrier without intending to part with 
the ownership of the goods. So, until a bill of lading is made out, it 
is not possible to say on whose account the goods have been shipped. 
Where the goods are delivered in a deliverable state to a common carrier 
and the bill of lading is taken in the seller’s name or in the name of the 
seller’s agent, it is presumed that the seller has reserved the right of 
disposal and does not desire to part with the ownership and therefore, in 
such a case property in the goods will not pass to the buyer. But, where 
the seller delivers the goods to a common carrier, and takes the bill of 
lading in the name of the buyer, then the presumption is that the seller 
has made the appropriation and ownership passes in such a case to the 
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Buyer. But these are only presumptions, for it is still open to the seller 

lading m the buyer's name, to send it to his own 
agent ivnth instructions to part with it onh on pajment of the prke. 

npr^nn bu\er and the seller contract in 

nronertf R difficulty as regards payment of the price or passing 

pLc™^dfe selfer Koifw ** n" **'■ ’’“5 " ’'®PP“ '® ^ dlff^ent 
place.., the seller i\ould naturally be anxious not to part with the owner- 

ship of the goods until that price is received and the buyer may not be 

w-illmg to paj before he has received the goods. Two things must be 

insolvency of the^buyer and 
(21 the destruction of goods through no fault of the seller or of the buyer 

In order to ensure both, in modern commercial transactions it is iSual 
to enter mto a contract known as the C. I. F. contracts. The three letters 
stand for cost, insurance and freight. Where the bujer orders tre goods 
f om a merchant abroad, the seller having insured the goods and delivered 

?ol”y of lading «d.h die in„ 

policj to a bank and the buyer has to pa\ the price of the goods and 

receive the documents. Now this protects the seller, because, the ^^oods 
contmue to be in his ownership until the buver pavs for them and° eets 
the documents and the buyer is equall) protected because he is only 

obtif against the documents and the moment he pays, hi 

obtains the documents which would able him to obtain deliver^ of the 
goods as soon as they arrive. But if, in the meanwhile the goods are lost 
at sea, neither the seller or the buyer will be put to loss because the 
goods are insured. In a C. I. F. coLact. in the^bLnce of any 

r 1 contrary, the seller is bound to do the following thin^^s 
namely, (i) to make an invoice of the goods sold showing only^the cost 

of the deL^rinf^' to insure and to ship, at the port of shipmLt goods 
, ® description contained in the contract ; (iii\ to procure a bill of 

'rU'hn speed to the buyer these shipping 

goods, for he had to pay as against the documents and even if the croods 

^d 4e“ dSm r,’ ‘•o^mente 

r / g r f P^urance company. The passing of pro- 
ft i n * The answer to this question depends^ on 

N ® over\e dispos^ of the 

toods. Normally, the property does not pass to the buyer merely by 

shipment. Endorsement of the Bill of Lading to the purchaser may 

^ pass property. But if the endorsement is made in 
nk and the bill is handed to the consigner’s agent with instructions to 

riguof “sl^osyor fooL”" ^ ‘o 

contrtS kJ;™ t "ak°- SJwr F.Q R 

eontracts. In sm* contracts, the seUer has only tl p'ut goo^oi 

buvL’s°^ Tb ^ at his cost, and the responsibility thereafter will be the 

^ 8”°* P"‘ »” board or oT^il 

»here the seller reserves the ri^t of disposal. The buyer has to “su?e 
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the goods if he so desires and the freight must also be borne by 
the seller must in such a case give to the buyer such notice as may enable 
him to insure the goods. If the seller fails to do so, the goods are deemed 
to be at his risk during the transit, unless the buyer has other information 
about the shipment so as to enable him to insure the goods. 

642. Ex-ship Contracts.—In such contracts, ownership does not pass 
until actual delivery of the goods. The seller therefore has to pay the 
freight and to provide the buyer with an effective direction to the master 
of the ship to deliver. Moreover, it will be in the interest for the seller 
to insure the goods against risks of loss. 

643. Sale by a person who is not the owner.—As a general rule, no 
man can sell goods and give a good title to them unless he is the owner 
of the goods, or someone having authority to sell from the owner, e.g., 
an agent. Therefore a person however innocent he may be, if he bu)& 
goods from someone who is not the owner, obtains no title to the goods 
whatever. 

Exceptions to the general rule. —There are five important exceptions 
to the above general rule and they are stated in ss. 27-30 of the Sale of 
Goods Act. They are :—(1) Sale by a mercantile Agent ; (2) Sale b) 
one of joint owners ; (3) Sale by person in possession under voidable 
contracts ; (4) Sale by one who is in possession of this goods although 
he has already sold the goods to another ; and (5) Sale by buyer in 
possession ; when he happens to sell or pledge them although he has not 
paid for the same. It may be mentioned that in all the five cases enumera¬ 
ted above, the buyer will be protected only if he had purchased the goods 
in good faith, without notice of the previous defect of title of the person 
from whom he purchased the goods. 

644. Rights and duties of seller and buyer.—Duties of the seller : 
Delivery : such delivery may be made by doing which the parties agree shall 
be treated as delivery. For example, parties may agree that the despatch 
of a telegram may take place of a bill of lading in times of war. Delivery 
to a carrier or wharfinger is also regarded as delivery to the buyer. Where 
goods are incapable of being handed over from one person to another, 
there need not be actual delivery but such delivery may be made by 
acts which would amount to a delivery, e.g., delivery of the key to the 
wherehouse where the goods are lodged. Conditions as to delivery. — 
(£) Unless the contract is one for the sale of goods on credit, the seller 
need not be ready and willing to deliver the goods before the price is 
paid (w) Demand for delivery : Apart from any express contract, the 
seller of goods is not bound to deliver them until the buyer applies for 
delivery. The demand for delivery must Be made at a reasonable hour ; 
what is a reasonable hour is a question of fact ; {Hi) Cost of delivery r 
The seller has to deliver the goods at his own expense unless the contract 
otherwise provides and (iv) Duty to insure the goods : Where delivery 
is made to a carrier or a wharfinger, the seller is bound to enter into a 
reasonable contract with the carrier for the safe transport of the goods 
and if the transit be by sea, to inform the buyer in time, as to enable him 
to get the good insured. Right of the buyer : (1) Right to have delivery 
as per contract, —The buyer is not bound to tadte delivery of the goods 
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with the contract and he may reject 
them ; but if he accepts the goods so delivered, he shall nav at the 
contacted rate Again, if the seller delivers to the buyer a ?uantiL of 
goods larger than he contracted to sell, the buyer mav accept the aoods 

We? accept the 

mte' ^S^tb^ t He shall pay for them at the contract 

s?lf'miS lit? a" •“ Wer the goods he contracted to 

.ell mixed mth goods of a different quality not included in the contract 

the buyer ^y accept the goods which are in accordance with the ?mt?art 
or reject the whole. i2,^ ro repudiate : Unless otherwiL agreed 

not bound to accept the deliveiy- of goods by Ltal- 
mente. But \vhere there is a contract of the sale of goods by instalments 

and the seller makes no delivery or 

Wr ha. 'nt • of one or more instalments/the 

bu>er has ot a right to repudiate the whole contract and where he has 

accepted d^-ery of the goods, to claim compensation. (3) Rzg/^t to 
examine. Where the goods are delivered to the buyer which he has not 
previous!} examined, he has got a right to a reasonable opportunity for 

ThXr thevl P-P-- o^ascertaLing 

to aSird V” contract, and the seller is bound 

Ih \ ^ ^ ^ reasonable opportunity to examine them. Where 

5ter V his right 

seHer^bm k is^suZia^^f goods, he is not bound to return them to the 

deKvery.~m Liability for 

ib b® deliver the goods and requests the buyer to take delivery^ 

SuvSl ofie"?"®/” such request take 

W V.- ^ if ^ liable to the seller for anv loss occasioned 

by his neglect or refusal to take delivery, and also for a reasonable 
charge for the care and custody of the goods. 

645. Rights of the unpaid seller.—An ‘Unpaid sellef' is one who 
has not been paid the whole of the price, or one who receives a bill of 
exchMge or other negotiable instrument which is subsequently dishonour- 
tt the property in the goods may have pasZd ta 

law thl fniw ?^“P^}f seller of goods as such, has by implication of the 

rilt nf Tights, namely, (1) a lien on the goods (2) a 

‘defers Iien°?^Tff transit, and (3) a right of re-sale. (1) The unpaid 

is entitled tn seller of goods who is in possession of them 

b fbe ^ possession until payment or tender of the price 

in the folowing cases, namely, (a) where the goods have been sold with. 

have be» sow ?u 

bsrhirHerIn ^^-.-^l unpaid Lifer 

obb.TfJ* P<>ssessioTi of the buyer 

t -T JT® f delivers them to a common carrier or other 

ail^ for transmission to the buyer without reserving the right of disvosal 
or („i) when he his right. The obtaining of a teee We 
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seller does not terminate the lien. Where an unpaid seller has made part 
delivery of the goods, he may exercise his right on the remainder, unless 
such part delivery has been made under such circumstances as to show an 
agreement to waive the lien. (2) Stoppage in transit. — (ss. 50-52J : When 
the buyer of goods becomes insolvent, the unpaid seller who has parted 
with the possession of the goods but the goods have not actually come 
into the hands of the buyer, has the right of stopping them in transit 
i.e., may resume possession of them and may retain them until payment or 
tender of the price. Stoppage in transit how effected .—The unpaid seller 
may effect stoppage in transit either by taking actual possession of the 
goods, or by giving notice of his claim to the carrier or other depositary 
in whose possession they are. Such notice may be given either to the 
person in actual possession of the goods or to his principal. In the latter 
case the notice, to be effectual must be given at such time and under 
such circumstances that the principal, b) the exercise of reasonable 
dilgence, may communicate it to his servant or agent in time to prevent 
the delivery to the buyer. When notice is given, the carrier or other 
bailee must re-deliver the goods to the seller, who in turn should bear 
the expense of such redelivery. Effect of sub-sale or pledge by buyer .— 
A mere re-sale or pledge by the buyer does not divest the seller of his 
Tight of stoppage in transit. The right, however, is defeated (i) if the 
buyer, having obtained a bill of lading or other document of title to 
goods, assigns it, while they are in transit, to a second buyer, who, acting 
in good faith gives a valuable consideration for such goods, or 
(lY) if he assigns such bill of lading or other documents of title to 
the goods by way of pledge or other disposition for value. But the 
seller can stop the goods in transit on payment or tender to the pledgee 
of the advance so made. He may also require the pledgee to have his 
advance satisfied primarily out of any other goods or securities belonging 
to the buyer which the pledgee may be holding. (3) The right of re-sale : 
s. 54 : When the goods are of a perishable nature, or when the buyer 
does not pay or tender the price, the unpaid seller, when he exercises 
his right of lien or stoppage in transit, can re-sell the goods and sue the 
buyer for damages if any, and is also entitled to any profit arising out 
of such re-sale, for virtually they are sold as the property of the seller, 
provided he has given notice of his intention to re-sell, calling upon the 
buyer to pay the price within a reasonable period. Omission on the part 
of the seller to give such notice shall debar him from claiming damages ; 
on the other hand, such omission entitles the buyer to the profit, if any, 
By the resale. The person buying the goods on such resale acquires a 
good title to the goods notwithstanding the omission of notice on the part 
of the unpaid seller. The right of resale, it may be noted, is a right 
which the seller can exercise at his option. It is not open to the buyer 
to demand a resale. Thus, where the goods in possession of the seller 
were destroyed by fire, it was held that the seller was entitled to the 
price and the buyer cannot plead that the loss would not have happened, 
if the seller had resold the goods before the accident, since there is no 
obligation on the part of the seller to re-sell. 

646. Auction Sale.—^In an auction sale, the sale is complete when 
the auctioner announce it by the fall of the hammer or in any other 
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the subject o± a separate contract of sale. As a general rule no seller 
nor any person on his hehalf can bid at an auction sale, imlei suS 
right has expressly been reserved and notified. \^Tiere no such right hS 
been reseived and notified and the auciioner knowingly accepts thfbiS 
b» notifiX; b" transaction may be treated as frauduleV The sale ^y. 

commence If the^spff^ a niinimuna price at which the bidding will 
commence. « the seller makes use of pretended bidding to raiJe the 

price, the sale is voidable at the option of the buver ; on the other hand 
an agreement among the intending biders not to compete against each 


PARTNERSHIP 

[Persons v;ho have entered into partnership with one another 
are called individually "‘partners'^ end collectivelv a film'' and the 
name under which t.ieir business is carried on is called firm name:’] 

« CO necessary to constitute a partnership.— (1) An 

association of two or more oersons Tt ic oK- i, t i” 

that tliprp ebnnt/t 1, 1 *t IS absolutely necessary 

a Da!taeLl« *f.,« “> constitute 

larlv ^ contract with himself, simi- 

rl}, no man can be a partner with himself. Therefore in 
cases in which ,hc number of partners in a partnership gL rSucS 

¥he Partmht 4fr compuls^crify disstitel 

ine rartnersh p Act does not la> down the maximum number of persons 

who can constitute a partnership, but s. 4 of the Indian Compani4 Act 

“ih^f partners m a banking business exceeds 10, 

1 busmess exceeds 20, their rights and liabilities 

Partnership Act, but by the Indiln C^ 

““ a*™®"®"*—It is necessary that the rela¬ 
tion of partner^p should come into existence out of an agrLmenl or con- 

S-ni?on‘h?sl‘’“'^“'- ® Undivided family 

^ntiae^r *“ ?= taainess’as partners, bm eacKe 

f ^ ^ ® “ the family business bv right of 

birth or of adoption. (3) Sharing of profits of Tb^L It t 

^s^utely necessary that there must be fome kind of busi^sTior a 
partaership to e.xist. There must be the carrving on of a business ivitk 
g t lew earn proofs therefrom. Thus where several persons agreed that 

^d o,he?'“ *"<'a the sa^e ZoThTnmell 

1 ,°" proportion, and when the oii was bouX 

Wo^ '^'•®*cr the other fXoX 

SlatTey w«e nori^hT 'Sf It wL Md 

te?ed”"th«’mX ‘=,“/ T- « ^ odiXCtSy 

l them should purchase the oil and sell the 

luid dmde the profit among themselves^ it would be a cie of paiSer^! 
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(4) The sharing of profits is no priina facie evidence of existence 0 /o 
partnership. Thus, if a creditor lends a large sum of money on the under¬ 
standing that he is to get a share in the profits to be realised by the fina 
will not make him a partner of tlie business or undertaking. Similarh, if 
two persons enter into a partnership for a fixed term, and it is agreea 
that if either of them dies before the end of the teim, his representative 
shall receive the share of profits, does not make such representative a 
partner of the firm. 

648. Firm name.—As regards the firm name, persons have got a 
right to use any name they like be it a conabination of their own names, 
or any other which suits the fancy of the members consiluting the finn. 
At the same time it must be noted that a person should not trade under 
a name so closely resembling that of another as to be mistaken for it. 
It is a fraud on a pei'son who has established a trade and carries it on 
under a given name, if another person carries on similar business with 
a slight alteration in such a w^ay as to induce persons to deal with him 
in the belief that they are dealing with the person w’ho had given the 
reputation to that name. If a name is adopted for the purpose of deceh- 
ing customers or for the purpose of fraudulent comjDetilion the adoption 
of such name can be restrained by an injunction. The Indian Partner¬ 
ship Act has also curtailed the liberty of using any name by providing 
that a firm shall not contain any of the following w'ords. namelj. 
“ CrowTi ”, Emperor ” “ Empress ”, “ Empire ”, “ Imperial ”, “ King 

“ Queen ”, “ Royal ”, or w’ords implying or expressing the sanction, 
approval or patronage of the Crowm, the Central Government or the 
Provincial Government, except when the Crown signifies its consent to 
the use of such words by an order in writing under the hand of one of 
the Secretaries of Government. 

649. Relation of partners to one another.—It is usual for the partners 
to agree at the time when the partnership is formed, about the 
proper conduct and management of the partnership business, by provid¬ 
ing as to the capital which each partner is to contribute, the proportion 
in which each partner would be entitled to share the profits, and the 
exact rights and duties of the partners in the business. Such contract 
may be varied by consent of all the partners. The contract may even 
provide that a partner shall not carry on any business other than that 
of the firm while he is a partner of the firm notwithstanding anything 
contained in s. 27 of the Indian Contract Act. Where the partners fail 
to provide for any of these things, the Act lays down the following rules 
regarding the rights and duties of partners in an ordinary partnership.— 
{i) Partners are bound to carry on the business of the firm to its greatest 
advantage, to be just and faithful to each other, and to render true 
accounts and full information affecting the firm to any partner or his 
legal representative; and in) Every partner shall indemnify the firm for 
any loss caused to it hy his fraud in the conduct of the business of the 
firm. 

650. Rights of the partners.— (1) Joint owner of Partnership Pro¬ 
perty .—^It is open to the parties to provide as to what interest each partner 
should have in the partnership property, but in the absence of any such 
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^^are in *e pan¬ 
to a shaie I the profitfaM t f, '' ^''P' ?“*”“ “'Med 
fractional share of each partner. Ir beforehand as to the 

the presumption is that the partner’^ agreement 

shall contribute equally the losses ^ equalh the profits and 

take part in the .Xlana^enient • Ev^ " ^ '3' ^^Sht to 

in the conduct of businesc Thoutrb'i^ Part 

rights of management, it^'is usuaf to partners have got equal 

understanding between them as to hoi ^-^P^ess agreement or tacit 
shall be done bv each partnS in the t 

m un emergen^v : A partner 

such acts for the purpose of nrof an emergency to do all 

be done by a person of irdinarv orut?^ ^^ould 
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favour it is made would have no right to ask for the accounts or interfere 
in the management of the business so long as the business is being con¬ 
tinued, but he would be entitled only to his share in the profits. 

652. Liability of partners to third parties.— Joint and several liability 
for acts done in the course of business ; All the partners are jointly and 
severally liable on any contract entered into by any of the partners. 
Where by the wrongful act of a partner acting in the ordinary course of 
business, or with authority of other partners, loss or injury is caused to 
third party, the firm is liable therefor to the same extent as the partner. 
It is, however, necessary that the obligation should have been incurred 
in such a way as to bind the firm, i.e., the partner should not have con¬ 
tracted in his individual capacity but as a partner of the firm and agent 
of the other partners and in the firm’s name. 

653. Implied authority of partners.—In the case of commercial part¬ 
nerships it has been held that in the absence of express prohibition, a 
partner has implied authority to do many acts which bind the firm and 
such authority' has been recognised in s. 19(Ij of the Indian Partnership 
Act, But in the absence of any custom or usage to the contraiy, the 
implied authority of the partner does not empower him to :—(a) submit 
a dispute relating to the business of the firm to arbitration ; (61 open a 
hanking account on behalf of the firm in his own name ; (c) compromise 
or relinquish any portion of a claim on behalf of the firm ; (d) withdraw 
a suit or proceeding filed on behalf of the firm ; (e) admit any liability 
or proceeding against the firm ; (/) acquire immovable property on be¬ 
half of the firm ; (g) transfer immovable property belonging to the 
firm ; {h) enter into partnership on behalf of the firm. It is. however 
open to the partners by means of an express contract to extend or limit 
the implied authority, hut third parties will he bound by such limitation 
only when they have notice of such limitation. 

654. Minor as a partner .—A minor may not be a partner in a firm, 
but with the consent of all the partners for the time being he may be 
admitted to the benefits of partnership. 

The following are the rights and liabilities if a minor is admitted to 
the benefit of a partnership, (a) Such minor has a right to such share 
in the profits of the firm as may be agreed upon, and he may have access 
to and inspect and copy any of the accounts of the firm ; (bj Such minor 
is not personally liable for any acts of the firm, but his property share 
in the firm shall be liable ; (c) Such minor cannot sue the partners for 
an account or payment of his share in the property or profits of the firm 
save when severing his connection with the firm provided that, (a) At 
any time within six months of his attaining majority, or of his obtaining 
knowledge that he had been admitted to the benefit of partnership, which¬ 
ever date is later, such person may give public notice that he has elected 
to become or not to become a partner in the firm, and such notice shall 
determine his position as regards the firm. But if he fails to give such 
notice, he shall become a partner in the firm on the expiry of the said 
six months and his share in the property and profits of the firm shall be 
the share to which he was entitled as a minor. 
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655. Partner by “estoppel” or by “holding out”.—\^Tiere a person 
so conducts himself as to lead another to believe that he is a member 
of a partnership firm although in realit} he is not. and am third person 
gives credit to the firm, in consequence thereof, then in anv suit between 
the creditor and himself, he ^^ill net be permitted to den\ his liability 
on the ground that he is not a partner in the firm. And in such cases it 
is immaterial whether the person making the representation does or does 
not know whether such representations has reached the person so giving 
credit. Similarly. i\here a partner, after ha\ing retired from the firm 
fails to give notice in accordance uith the law and his name is used as a 
partner in the firm in bills, letterheads, etc., and if the person who has 
retired does not take steps to stop the firm from using his name, he becomes 
liable to creditors who may have lent monies on the faith that he continues 
to be a partner of the firm. 

656. Dissolution of partnership.— A partnership is dissolved : (11 
By the expirv of the term ; 12) By the completion of adventure : < 3' By 
the death of a partner ; (41 B\ the insoh enc\ of a partner ; (5 I By 
retirement of a partner ; in all these cases the firm ma^ be continued by 
the other partners in pursuance of an express or implied contract to that 
effect. 

657. Dissolution of firm.—A firm is dissolved < 11 B\ mutual consent; 
(2l By insolvency of all partners or of all partners but one; (3) B) busi¬ 
ness becoming illegal ; A firm is dissoh ed by the happening of any event 
which makes it unlawful for the business of the firm to be carried on; Pro¬ 
vided that, when more than one adventure or undertaking is carried on by 
the firm, the illegality of one or more shall not of Itself cause the dissolu¬ 
tion of the firm in respect of its lawful ad^ entures and undertakings ; 143 
By notice of dissolution : \^Tiere the partnership is at will, the firm may be 
dissolved by any partner giving notice in writing to all the partners of 
his intention to dissolve the firm ; and (5) Dissolution through Court : 
The circumstances under which a partnership entered into for a fixed 
period may be dissolved by the Court are the following : (i) Where a 
partner becomes of unsound mind : If a partner becomes a lunatic, the 
partnership does not get automatically dissolved as in the case of the 
death of one of the partners. Therefore, at the suit of a partner, 
the Court may dissolve the firm ; ( ii I TXTien a partner other than the 
one suing has become permanently incapable of performing his duties : 
uii) Misconduct of a partner other than the one suing : At the suit of a 
partner, the Court may dissolve a firm on the ground that a partner, 
other than the partner suing, is guilty of conduct which is like!} to affect 
prejudicially the carrying of the business, regard being had to the 
nature of the business ; {iv) Persistent disregard of partnership arrange¬ 
ment by a partner other than the one suing : Where a partner frequently 
commits breaches of the partnership agreement and the other partners 
find it impossible to carry on the partnership business, any of them might 
seek dissolution through the Court ; (-y) Assignment of interest by a 
partner other than the one suing : It is not open to a partner to assign 
away his interest, so as to introduce a new partner ipto the firm in his 
place, and therefore, w'here a partner has transferred the wrhole of his 
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interest or where such interest has been attached and sold in proceedings 
in execution, then the other partners may ask for dissolution ; Busi¬ 
ness ivorking at a loss : Where the partners find that the business cannot 
be continued except at a loss, and die Court is satisfied that it is so, the 
firm may be dissolved at the suit of a.nf partner. 

658- Registration of Firms.—The Indian Partneiship Act specialh 
provides that every partnership carrying on business shall be registered 
with the Registrar of Firms of the province in which the partnership 
carries on business. Such registration shall be effected by sending hr 
post or deli\ering to the Registrar a statement with the prescribed fee. 
stating all the particulars regarding the firm name, the place or the prin¬ 
cipal place of business, the name and address of all the partners etc. 
Such statement shall be signed by all the partners or by their agents 
specially authorised on this behalf. The Registrar shall on being 
satisfied that the application is in conformity with the Act, record all 
the particulars of the firm in a book called the Register of Firms. ^Tien 
any change occurs in the constitution of the firm either in its name or 
of its partners or their addresses, information regarding the change should 
be given to the Registrar. The register in which all these details are 
entered is a public document and an) person on payment of the prescribed 
fee, can get all the information regarding the firm. The registration of firms 
is not made compulsory under the Act, but if a firm carries on business 
without its being registered, the non-registration creates the following 
disabilities : (1) Any person calling himself a partner of the firm cannot 
bring a suit to enforce a right arising from a contract or conferred b\ 
this Act either against the firm or against any past or present partner 
of the firm, unless the firm has been registered and the person so suing 
is or has been shown in the Register of Firms. (2) No suit to enforce 
a right arising from a contract shall be instituted by or on behalf of the 
^ firm against any third party' unless the firm is registered. But the non¬ 
registration of a firm does not affect the right of third parties to sue the 
firm. 


NEGOTIABLE INSTRUMENTS 

[A negotiable instrument is one, the property in which can be trans¬ 
ferred by simple delivery. Under the Act. a “ negotiable instrument ” 
means a promissory note, bill of exchange or cheque pa) able either to 
order or to bearer. Therefore, if an instrument satisfies two conditions 
namely, (i) that it is in a form which renders it capable of being sued 
by the holder in his owm name and that ( ii ) it is transferable like cash by 
delivery, it amounts to a negotiable instrument within the meaning of 
this Act]. 

659. Requisites of a Promissory Note.— fl) The promissory note 
must be in writing .—The wnriting may be in pencil or ink, and includes 
printing and other modes of representing or reproducing words in a 
visible form. No particular form of words is necessary to the validity of 
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a proinissory note. (zVi The promissory note must contain an under¬ 
taking to pay. The essential element of promissory note is an express 
promise to pay, A mere ackno’vv iedgement of indebtedness without an 
express promise to pay the debt is not a promissory note. Thus, the 
folio 2 iing are not promissory notes : —ilt “Mr. X, I owe } ou Rs. 100.” 
(2) '"I have received Rs. 1.000 which I borrowed of \ ou. and I have to 
he accountable to ^ ou for the same \\ ith interest.” 13) The amount 
which I have tliis day received from ^ou in cash is Rs. 1.000. This 
sum I am bound to pay to ^ ou.“ “ Deposited ■with me Rs. 1.000 to 

be returned on demand.'’ <5 I ‘T am liable to A in a sum of Rs. 1.000 
which is to be paid by instalments for rent."’ But though a mere acknow¬ 
ledgment of indebtedness does net constitute a promissory note, yet if in 
addition to a:i acknowledgment of indebtedness there is an express pro¬ 
mise to pay the amount acknowledged to be due. the instrument is a 
promissory note. Thus the following are good promissory notes :—ill 
“ Rs. 1.000 balance due to %ou I am still indebted and do promise to 
pay." (2) Received of A’ Rs. 1.000 which I promise to pa^ on demand 
wdth interest." ( 3) “ I do acknowledge nn self to be indebted to A' in 
Rs. 1.000 to be paid on demand for value received.” (zV/i The promise 
to pay should he unconditional .—It is essential to the 'salidit}- of a pro- 
missor-v not that the promise to pay contained in the note should be 
unconditional. On that ground notes which are only payable on a con- 
tingenc)' are not negotiable, because it dees not appear on the face of 
them whether or not they will ever be paid. Examples of conditional 
promissory notes :— (a) “I promise to pay X Rs. 1.000 by instalments 
with a proviso that no payment shall be made after m\ death.’’ This is 
conditional and therefore void as a pi'omissory note. ( b I A letter request¬ 
ing a loan and stating that the amount lent will be re-paid is not a 
promissory note because the re-payment is dependent on the advance 
being n^ade. Thus Rs. 100 already received. Rs. 500 is also required. 
Please send it per bearer. The amount will be returned with interest at 
6 per cent without delay ” is not a promissory note. Id “‘I promise to 
pay A Rs. 500 on A’s death provided he leaves me sufficient to pay the 
said sum*’ is conditional and void as a promissory note, (dl An intru- 
snent containing a promise to pay a certain sum to X a certain time after 
his marriage is not a good promissor}- note, for A may not marry at ail. 
(el "*1 promise to pay AB Rs. 500 out of money due to me from XY 
as soon as A'i* pays it ” is conditional because XY inav never 
pay the money at all. A promise to pay is not conditional ” 
if it depends upon an event which is certain to happen, though the time 
of its happening may be uncertain. Thus, a promissory note in this form : 

I promise to pay X Rs. 500 seven days after the death of AB ” is not 
conditional, for it is certain that AB wrill die. though the exact time of 
his death is uncertain, (iv) The promissory note must be signed by 
the maker. —Until the maker of a promissory note affixes his signature 
thereto the instrument is incomplete and of no effect. If he is unable to 
write his name, he may sign by a mark. A signature in pencil is also 
valid, (t?) The maker must he certain. —It is of the utmost importance 
that the promissory note should point out wth certainty the person who 
engages or undertakes to pay. {vi) The sum payable must be certain. — 
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The sum expressed to be payable by the instrument must be certain and 
not susceptible of contingent additions or subtractions. The followin‘> 
instruments would be invalid as promissory notes as not being for a 
sum certain : (a) “I promise to pay A Rs. 100 and all other sums •which 
may be due to him.” (b) “I promise to pay A Rs. 100 first deducting 
therefrom any interest or mone'v which he may owe me.” fc) ‘"I promise 
to pay A the proceeds of a shipment of goods valued Rs. 2,000.” The 
sum payable under a promissory note is, however, certain within the 
meaning of this section although it is required to be paid;—(i) with 
interest, or (ii) at an indicated rate of exchange or according to the 
course of exchange, or {iii) by instalments, with a provision that on 
default being made in payment of an instalment the balance unpaid shall 
become due. (vin) The instrument must contain a promise to pay money 
only. —To operate as a valid promissory note the medium of payment 
must be in money and money only. An agreement to do something in 
addition to, or other than to pay money cannot be a promissory note. 
Thus an instrument containing a promise to pay money and paddy is not 
a promissory note, {viii) The payee must be certain. —To make a pro¬ 
missory note, there must be a payee ascertained by name or designation. 
The instrument must point out with certainty the party who is to recehe 
the money. Thus where a debtor made an entiy of receipt of money in 
his creditor’s book, and stated that the money borrowed by him would 
he repaid on a certain date, without stating who was to be pajee, it 
was held that such an entr) did not amount to a promissory note. Con¬ 
sideration, place, date, etc. —Though it is usual to mention in a note that 
it is made for value received such a statement is not an essential of 
the note and its omission will not render the instrument invalid. It is 
also usual and proper to state in a note the place where it is made. But 
its omission does not make the instrument invalid. Again a promissory 
note does not become invalid because it contains a promise to pay only 
at a certain place. Though it is usual to state the date on ■which a 
note is made, date is not an essential requisite of a note, and want of 
date does not make it invalid. An undated instrument is deemed to ha\e 
been dated on the date of its delivery and lastly, the execution of a 
promissory note does not require it to Be attested by a -tvitness. If a 
promissory note, not payable to bearer or order, is attested by witnesses, 
it is liable to enhanced stamp duly as on a bond. 

660. “ Bill of exchange — A “■ bill of exchange ” is an instriunent 

in writing containing an unconditional order, signed by the maker, direct¬ 
ing a certain person to pay a certain sum of money only to or to the 
order of, a certain person or to the bearer of the instrument. 
A bill of exchange is sometimes called a “ draft ”. On an 
analysis of the definition, the following points may be noticed 
as its essential requisites in addition to those already noted in 
the case of a promissory note :— The bill of exchange must contain an 
order to pay. —When a bill of exchange is drawn the presumption is that 
there are funds in the hands of the person to whom the order is given, 
which are payable in any case to the person giving the order. It is 
of the essence of a bill of exchange that the drawer orders the drawee to 
pay money to the payee. As a bill of exchange is an “ order ” it is 
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necessary that it must in its terms be imperative and not precative. To 
frame a bill, therefore, in such a manner that it might be treated as a 
request would cause incomenience and uncertainty. But the insertion o£ 
a term of politeness or a courteous expression like please pay affixed 
to the order'i\ill not invalidate an instrument purporting to be a. 
bill of exchange. Thus, an instrument running '* ^I^. AB will much 
oblige Mr. CD by paying to the order of P was held good as a 
bill. But excessive terms of politeness may lead to the construction that 
the communication contained in the bill v.as not an order. Thus, where 
a document was dratvn in this form. “ Mr. Little, please to let the bearer 
have seven pounds, and place it to my account, and you will oblige ” was 
held, not to be a demand made by a party ha\iiig a right to call on the 
other to pay. The fair meaning to put on such an instrument was You 
A\ill oblige me by paying it.*’ It was held not to be a bill. The order 
contained in the bill should be unconditional. —As it is of the essence of 
a bill that it should be payable at all e\cnts. this lequisite must appear 
on its face with reasonable certainty, A bill of exchange cannot be drawn 
so as to he pay able conditionally. The dratver's order to Lhe drawee must 
be unconditional and should not make the payment of the bill dependent 
on a contingency’. A conditional bill of exchange is invalid. The follotv- 
ing are invalid bills of exchan§,e: —A hill containing an order to pay : 

) a I ninety days after sight or when realized." ( b I sixty day s after 

the arrival of the ship ‘ Victory ’ at Bombay.** i c i W’hen I am in 
prosperous circumstances.’’ id I “when I marry.” On the same prin¬ 
ciple. a bill or note expressed to be payable out of a particular fund is 
conditional and invalid, because it is uncertain it-’hether the fund will be 
in existence or prove sufficient when tire bill becomes payable. Thus a 
bill containing an order to pay, “ out of money’ due from A as soon as 
y ou receive it ” or “ out of money remaining in your hands belonging 
to A company.’’ is invalid. But an unqualified order to pay, coupled with 
an indication of a particular fund out of which the draivee is to reimburse 
himself, or of a particular account to be debited with the amount, is not 
conditional and therefore valid. Thus a bill containing an order to pay, 
against cotton per J ictory ” or “* being a poition of a value as under 
deposited in secui'ity for the payment hereof constitutes a \ alid bill. 

661, “ Cheque —A “ cheque ” is a bill of exchange drawn on a 
specified banker and expressed to be payable on demand. As a cheque 
is a species of bill of exchange, the definition implies tliat it must be signed 
by the drawer, and must contain an imconditional order on a specified 
banker for payment of a certain sum of money to or to the order of a 
specified person or to the bearer of the instrument. It must be noted that 
all cheques are bills of exchange, but all bills of exchange are not 
cheques. 

662. Parties to Negotiable Instruments.—In the case of a promissory 
note the parties are, i i I the maker of the promissory note and ( ii) the 
payee or any other person who is entitled to receive the amount stated in 
the instrument. In the case of a hill of exchange or cheque the parties 
are, (ii the draw^er, that is, the maker of the bill of exchange, (ii) the 
payee, the person named in the instrument to whom or to w’hose order the 
money is directed to be paid, and {iii\ the drawee, the person so named 
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in the instrument who is directed to pay the money mentioned in the instru 
menl. After the drawee has signed his assent in the bill and deiivereo 
the same or given notice of such signing to the holder or to some person 
on his behalf, he is called acceptor ” ; till he has signified his assent 
on the bill, he retains the position of a “ drawee The whole law 
relating to negotiable instruments would have been rendered simple if 
there were only these two or three parties to a note or bill. But. there 
are also a host of other persons who may be either indorsers or indorsees. 
A draws a bill on X and payable to B. B indorses it and delivers the 
same to C ; C, to D ; D, to E, and so on ad infinitum. These G. D. E. 
and so on. are both indorsers and indorsees. Between B and C, B is the 
indorser and C is the indorsee. But between C and D, C becomes the 
indorser and D, the indorsee, Kence it w’ill be seen that when a bill is 
negotiated the same persons become indorsees and indorsers in turn. 

663. How a negotiable instrument may be transferred.—^^^^hen an 
instrument is transferred by one person (called the holder) to another 
so as to constittue the trailsferee the otiner of that instrument, it is said 
to have been negotiated. The holder of an instrument is one who is 
entitled in his own name to the possession of the instrument and to recover 
the amount thereon from the parties liable on it. Wliere an instrument, 
payable to beater, is to be transferred to any person so as to constitute 
that person the holder thereof, the only thing requires to be done is 
merely to delher it to such person. In case of an instrument payable 
to bearer transfer by delh ery icithout indorsement is sufficient to constitute 
the transferee the holder of the instrument. Indorsement means a writing 
■on the back of the instzument followred by the maker’s signature. If there 
is no writing hut only signature it is called a blank indorsement. A 
promissory note, bill of exchange or cheque payable to order, can be 
transferred b} the holder only by indorsement and delivery. That is 
to say, it must first be signed or indorsed by the transferor and delivered 
over to the transferee. Effect of indorsement. —The indorsement of a 
negotiable instrument followed by delivery transfers to the indorsee tlie 
property therein with the right of further negotiation ; but the indorse¬ 
ment may by express words, restrict or exclude such right. Illustrations : 
B signs the following indorsements on different negotiable instruments 
payable to bearer :—( a) “ Pay the contents to C only.” {b) ““ Pay C for 
my use.” These indorsements exclude the right of further negotia¬ 
tion by C. On the other hand if he indorses them as “ Pay C or 
order,’* these indorsements do not exclude the right of further negotiation 
by C. Conversion of a blank indorsement into one payable to order and 
vice versa : If a person has come into possession of a negotiable instru¬ 
ment indorsed in blank, he may if he likes further negotiate it by mere 
delivery or sign it follozved by words that it should be payable onl> to 
or to the order of a certain person. Similarly, a restricted indorsement 
may again be converted into a blank one. Thus, if a person who has come 
into possession of an instrument payable only to him or to his order, 
simply signs it without additional words, it again partakes the character 
■of an instrument payable to bearer. For this purpose, it is necessary that 
the instrument should have been signed by that person only. If his in¬ 
dorsement is forged, a person claiming under that instrument, though he 
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be a purchaser for value and in good faith, cannot recover upon it. 
Illus^ation. A hill is payable to " A or order." It is stolen from .A and 

uie thief forges A s indorsement and transfers it to B. B acquires no 
title to the bill nor can be recover upon it. Indorsement for part-payment 
of sum due.~So ivTiting on a negotiable instrument is valid for the pur¬ 
pose of negotiation if such writing purports to transfer onlv a part of 
the amount appearing to be due on the instrument. The indorsement 
must be tne indorsement of the entire instrument. A partial indorsement, 
z.e. an indorsement which purports to transfer to the indorsee a part onlv 
ot the amount Payable, does not operate as a negotiation of the instrument. 
ll ustration 1) A is the holder of a bill for Rs. l.UOO. A indorses 
It thus : Pay B or order Rs. 500.*’ This is a partial indorsement and 
1 the purpose of negotiation. A is the holder of a bill for 
Rs. 1.000. A indorses it thus : “ Pay Rs. 500 to B or order, and Rs. 500 
5? ^ f, Though the whole amount of the hill is transferred to 
bt. 1 ’ them IS an indorsee of onh a part of the amount, 

the indorsement is partial and invalid for the purpose of negotiation. 

664. Days of grace.—Every promissory note or bill of evchano-e 
which IS not expressed tb be payable on demand, at sight, or on present- 

tTbe « expressed 

to be payable. The instruments which are entitled to davs of <Tace 

Twftevpressed to be in effect payable on 
nd. Therefore the following are not entitled to davs of grace • a 

tZnii - • Preseiiiment,” or ‘-'on 

/rr^ ^ -T payment is specified. But days of grace 

ure allowed if payable on a specified day. or at a certain period after d^te 

^ certain period after the happening of a certain event' 
Three days are allowed to these instruments after the dav on which they are 

h d 1' A bill dated 30th NovSiber 

j A note dated 1st January is payable one month after sight It falls 
Tt t n ^7* ' ^ Q ^ thirty Ly s 

July, ’^'here an instrumeAt 
L aW^the be presented for payment on the third 

grace are atwW onTach 

Calcidating maturity of biU or note payable so many months after 
bill f ^ 7 <^^lculating the date at which a promissory note or 

7 , u 'if* ^ certain event, is at maturitv, the period stated shall 

be held to leminate on the day of the month 2 vhick correeponde iLhthe 

w?ulT mstrument is dated. If the month in w^hich the period 

rr7L"“re rttae'Vayirrt*: 

in alter, dale, ihe instrument is at maturitv on tb#. tbiV/i 
day after the 28th Fehruarv 1 Q4=» < 9 i a ^ • t. third 

dated 30th Auffncst ^ i negotiable instrument, 

a dUUi August, 194o IS made payable three months after date. The 
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instrument is at maturity on the 3rd December 1945. Tn calculating the 
date at \\hich a promissory note or bill of exchange made payable a 
certain number of da)s after date or after sight, or after a certain event, 
is at maturil'y, the day of the date shall be excluded. Again, when the 
day on w-hich a promissory note or bill of exchange is at maturit) is a 
public holida’\, the instrument shall be deemed to be due on the next 
preceding business day. 

666. Open cheques and crossed cheques.—A cheque which can he 
presented to the banker and can be paid at the counter is an open cheque. 
When these cheques are in circulation great risks attend to them. 
body ma) go to the bank and get them cashed at the counter. In that 
case it would be very difficult to trace the person who actually received 
pa 5 ’ment and detect frauds or forgeries. Therefore, in order to prevent, 
as far as possible, the losses incurred by cheques getting into wrong 
hands, the custom of crossing was introduced. Crossing is a direction 
to the banker to pa} the money onl} to a bank. The object of crossing 
is to secure pavment not to any particular bank, but to a banker in order 
that it ma} easily be traced for whose u«c tlie mone}' was recewed. There 
are two ways of crossing cheques :—(1) Cheques crossed generally .— 
Where a cheque bears across its face an addition of the words '* and 
company ” or any abbreviation thereof, between two jiarallel lines, either 
with or wdthout the w ords “ not negotiable ”, that addition shall be 
deemed a crossing, and the cheque shall be deemed to be crossed general!). 
(2) Cheques crossed specially .—Where a cheque bears across its face an 
addition of the name of a hanker, either with or without the words ‘‘not 
negotiable,” that addition shall be deemed a mossing, and the cheque 
shall be deemed to be crossed specially, and to be crossed to that banker. 
A special crossing is constituted, when in addition to the general crossing 
mentioned in the last section, the name of a banker is written on the face 
of the cheque, either with or without the words “ not negotiable ”. Class¬ 
ing after issue .—^Where a cheque is uncrossed, tlie holder may cross ir 
generally or specially. Similarly, where a cheque is crossed generallv. 
the holder may cross it speciallj. Payment of cheques crossed generally. 
Where a cheque is crossed generallv, the banker on whom it is drawn shall 
not pay it otherwise than to a banker. Payment of cheques crossed 
specially .—WTiere a cheque is crossed speciallv. the banker on whom it 
is drawn shall not pay it otherwise than to the banker to ivhom it is 
crossed, or his agent for collection. Illusti ation .— (ll A draws a cheque 
upon the Union Bank. B is the pa^ee of the cheque. The cheque is 
crossed generally. B receives the cheque and indorses it. This cheque 
cannot be paid ov’er the counter. B pays the cheque into his own banking 
account at the Hudson Bank. The cheque is collected and the amount 
is credited to B’s account, A’s accouni being debited at the Union Bank. 
Payment in due course of crossed cheques .—^Where the banker on whom 
a crossed cheque is drawn has paid the same in due course, the banker 
paying the cheque, shall be placed in the same position in all respects, 
as if the amount of the cheque had been paid to, and received by the 
true owner thereof. Thus a banker is discharged when he pays in due 
course a crossed cheque presented for payment, even though it might 
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‘’f® signature of the drawer was forged. But in 
order to escape habilitj-. the hanker must have oaid it in vood faiS and 

Thtterte. ~ 

sTaU n7t y cfs°eTe f generaiir^r‘f;SnrtTwm?e7f: 

to the tr^ToZJ ol ll “hlte bfreC 

Iheq^e on bLif If f c^tome?.““°“ 

667. Repective rights, duties a.-.d iiabiUties of a Banker and his 

to be acquainted uith the si^ut 

ol nis customer. If a banker pats a cheque which bears a si<rnature 

purporting to be that of his customer (the drawer I. and tht Samie 
iurns out to he a foro^erv the han^raT- ttsa. ^ 1 T , 

The hanker eannnt A k't *1, the person who loses his mone). 

ifte tianker cannot debit the customer with the amount so paid. The 

leason of the rule is obvious. If a customer were to be held liable to be 

a forged signature, his balance at his bank 
would decline in an extraordinary manner. In fact anv person who knew 

ind ^ hanking account could forge his signature 

and obtain his monev. It is the banker's business to prevent thiS bS 

\an}^to take ren customer of a bank in issuing mandates to the 

tne care which must be taken m the transaction itself, the customer is not 
o ake precautions in the general course of carrving out of his business 
to prevent forgeries on the part of his servants'. "Bank of Eng^^ v 
laghano Bros.; Scholfield v. Londesborou^h,\. \STiere, how^ever the 
customer misleads the bank by want of proper caution in Te mode of 

b interpoiation of an additional iLd 

altered Also I*'?'!" ?">■““* “ -4u=”o 

tbp ba^l d- ’ customer has, by his negligence or default, induced 

anvTos^Lu^ ^ alteration of the Amount paYrhle*! 

any loss caused by such an alteration will fall on the customer wbo 

draws the cheque, and not on his banker. Illustration.— draws a cheaue 
rordran^fi^lh ^ spacHefore 1L 

TJa aZnlTr\ can charge"A, withX totto 

tttTf, • the banker on whKIs 

can dehiAii^ nn without negligence is discharged and he 

can debit his customer for the amount so paid though the indorsement 

char^-ed“onlv“wb a forgery. Note that the hanker is dis- 

cuatomiWgnaJjS ffofgTr* 
time^a4"'Sue““*ll 

a*=cliarged to the extent of ibe 
amaoe aultered by him. Cheques are generally intended for immedi.i. 
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If the holder dcee not pre,ee, 
the interval, and the drawer suffer^.e!. i ? tank S?* 

hn has Ra 300 at the bankl’^Velrk ‘° t pt»ted“ 

an,ott~ch?™f|A“at " “-a^^an^to'^ver^hf'^’ 7 

banker is bound^rhotnrts” r^t 

of the customer in his hands are “nro^,“ ""ben the funds 

of such cheque.” Therefore, if the fund *ba paimem 

the'ff d“ " *b= banker* eSedTo a' banb’i“ "e 

the funds are not “properly appIicSl“‘‘“a =“ tespect of th™ 
cheques and the banker is Payment of the ernome^ 

banker is justified in refusint f„ 1“ ’''^“‘"8 P^I^ant. ,7 a 
" agular, or ambiguous, or dr^m” “ aheque which h 

lity. Thus a banker should refu^ . doubtful leea- 

£?e is^V'TP’”® “ taquired^by lawl7r “h “"a'amped che|,e 
cneque is altered. (5) A ko„i. ■ - ^ where the datp nf lu 

' ^ '“7““ bav1n;%S“:qth”oifr"» uP"’r““‘ ^ 

tThici: ht™ ort“ sT'^i* in'’™SjS. t\s^t 

sri::;; vasrin'’£Mi^j“7®«”” bis’hS'LdriS" 

iuS“"'? P~ “eq€£’ 7 ~ts 

sa,^ fi'rarj'k. i*x¥?»- s.i”itat: 

«ie payment is valid. receives notice of his customer’s death, 

*^^"^er liable, iUs^ecesfSvAartLc^ order to make a 

payment, and the banker will not be liable presented for 

is nr^. ^"5 the usual tnkini P^^-nted 

*® to a banker, and the lattP. S® ^^^n a cheque 

stomer in his hands dishonours it he i« IT® assets of his 

the customer for any ‘‘ loss or da^^e"” whSclV"^ compensation to 

8 wnich includes m addition to any 
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reputation. 

According. V .he customer ma> e'v en reco^ er suL^tantial damages, if he cau 

r ‘ 

DaA romoen-atirn t h^Uiver is in case of dishonour liable to 

fh' arawer. tnere is no prhitr of contract between 

the hoidei oj a cheque and the tanker on \uiom it is'draiMi. and therefore 
m case of aishonour the holder has no remedr against thTbafrer {n 

hair the drawer and 

tod, of to “ts 

hoMur, It. it is his dat>- to keep tile bill in hi, ;os;ession prope-h atd 
«.th camion so as not to cause an> loss to the*^ holder. andT Kton 

hill auT ft*® “"® ‘* "i'i* If he keef to 

bill and reluses improperly to delher it. or nedi^enilv ddiver. h to 

the wrong person, or negligently deals isith it so ^as"to cause To- to the 

holder, he must compensate the holder for such loss. ^ 

« f 3 biU or note.—(1) When 

riltL title to it as a4 n.t the 

rightful owner, nor is he entitled to sue the acceptor or maker hi order t. 

obtain pajment on it. The title of the true oinier irnot affected bv 

(^ If *the entitled to recover it from the "finder. 

(i» If the finder obtains payment on a lost hill or note the nersnn 

?arr«o“r to mr" T ® ''"“f'‘‘charge to it. But dicCe "fner 
( q I Tf tl j instrument as damages from the finder 

, A ."f “ fat bill or note. loAto « parah/e ” W or 

ne4toes"i1°to 1'L '“"a thetefore transferabli by mere deliver,. 

" f-j f- 1 ® ^ ° transferee for value the latter aconirpc a 

thTriJhtM*° y entitled both to retain the instrument as^a-ainst 

<il If thTfi^d ^ 1 ° payment from the parties liable thereon 

<4 If Ae finder of a lost hill or note, zvhich is payable to order end 

only by indorsement and delivery forts the 

“uitiJs :r,/4t si£ S 

claiming undeT aXged indorsement. e'eTto/gh taTTin Tood^fei^ 

|Ld^"S‘7to'L- 

Pubi&toJnT^ lorshto 7 al,o 

toe'to‘‘J’“' “T “®^® Wiicatiou^^tL‘’Z, “ ^ Jat^^n'tX 

otor;:dse h “Uf h=frem“°d*'®® “• ^* 1 “”^ “> ““ P-to hlbb/m 

instrumefit ^ Insmunents.—^Where a signature on a necrotiable 

pcopert, inMmriiktoTS^a^: “ 
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^alid discharge therefor. If however^ holder''?''’ give' I 

1 mcie?’ 'iff” “««unt o” 

till to deliver h u7to hTm“ard\“'ff' STaid rt' 

again to rightfeVhelde™’ '» p"' oit 

^iio IS in receipt of the mone\’ fnr tu the opr- 

mJrZ ”/*" “aaay had and reeeivel t“wfu r ^ 

Tn blmk “^^ament is^Lr^eTI^ *Pf”*.entirdi 

siiK. li £;n instrument is indorspr! ir, r n ^^ or indois^^ 
person to v/hom or to whose order the instrument’ ^^nature of the 
^ genuine one, for a title to the instrume^ ? negotiated must Z 
indorsement. If a bill or note th-rTnr tf” ^h,rough L 

forged indorsement a person clainiifg 7hlTTf 
he be a purchaser for value and in ooSd rath „ ’■'‘Jo,sement, thoush 

of a holder m due comse H« ^ . faith, cannot acquire the ritrCt 

/llnst,ations~lirA h-n ■ ^^^nires no title to the bill . 

mn 11 1 A hill m indorsed ■ “ t l note, 

Brown must indorse the bill f!id Blown or order.” 

the hill IS worthless. (2) A hill ic tv ’®^Snature is foroed 
stolen from A and the thief fnr a ’ to ‘ A or order ” T? ■- 

I'ho tak^ it as a holder in due^wurse a indorses 'it to B 

nor can he recover np„„ it, uor give a 'valid “SaryVfit“'■ 

in hIa^kT*e7rop"r^“u ft°'pasS ”h“ “ instrument is indors-d 

*e wl tra„7™>-- -chit:;' 

be made hy simple deliverv and it ic ■ ^ ^ person, a transfer can 

concerned, thal he obtained It In ^olZ 

P-» ^sed%l7rrai” 

not derive “houL Z? 

the p^ies to the bill without {allnf sue am 

reaTr^^^R ^ indorsed : “Pay John ^°l^iee of the forgen. 

real John Brown indorses the bill in blaTA t or order *’, Tlie 

A passes it hy simple deHvery o B R ? of ^ 

transfers it to C. As C, the hoWer lo. fT"" indorsement and 
forged indorsement of A, hut throiifh\”°- tlirougli the 

^ can sue any of the of John Bioivn 

the slightest notice of A’s forged indorLmern!' 

hla deliltred^^to anoth^^^ instrument.—( 1 ) a per- 

blank instrument, is precluded frnnT a *^other, a stamped hut otherwi'ie 

.Mtrument h^ fiiled^ta a?c«drnZ;?.r»7“ “ '»°’dsr that the 

he stamp being sufficient to cover the am * authority given hy him. 

Sf'"' *!■« Xrlartesrr- b'n ' “ “ “ 

IiahJity on the ground that the deMvS^ bt “nnot avoid I 

ner'” I- purpose only. fs/Thal was condidonal ' 

person Imble on a negotiablJ'matSiJi^^f-ces on tire part of the 

ment mat the instrument had been 
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caTnoV b^r f - “ 

of a promissor-v note and no drawer of”a ^ iiolder. (41 No maker 

in a suit thereon bv a holder be -ne j exchange or cheque shall, 
instrument as orginalfy made or 

ment for accepfancTirnTt nLess^y^hi for accep^ce.—Present- 

demand, bills pa\abie a certain cases. Thus bills payable on 

pa, able on a dai ce^n n^T ?? " ^d bills 

presenting them for patment Vhere areT”'"' ““?'“<== before 
presentment for acceptance is nectssart .la ^ 
atter sight, presentment for acceptance i- nece ® *’!” payable 

maturity of the instrument, and. (2) Where « I 

it shall he presented for acceoiaTinin > expressly stipulates that 

before it is presented for pa\^ment ' Al™ hHI'^ h acceptance 

matoitj. The following ^uleT mav be i 

which specifies the period for nr ' * stated . u» In case of a hill 
that period. \ii) In the case of fh^rl! presented uithin 

is optional, it must if presented for ° presentment for acceptance 

before pajment. (uYi^A bill^plT y Presented at an\ time 

apecified {herein for Utentaem' he n. /'f “^0 is 
time - after it is dran^ S^ll ces^ presented nithin a “ reasonable 

fa made, it must he made during busin«sTou^r7and”on‘ 

Where presentment for acceptance ic nee!! ^ 7 r ^ business day. 

ment bj the holder, the drawer and ^ ‘default of such pre¬ 
liability to the holder making suc/deASt^ Ind^n discharged from 

even m respect of the debt or ntbpr o '!i no action is maintainable 
^ven. ThJ holder mus? if so *uuLTu^^^ *e hill was 

nhange presented to him for acX^„ ^ “ *>'” °f «- 

hours texclusive of public holidats*) to'^cons'd” *if forty-eight 

it. (S 631. This section movidei tL^T ? 

on a Mil being presented to bim -F ^ drawee shall be entitled^ 

eight hours ( exclSsive of puhHc holier a 

nccept or not. This tim^‘striven Ser o ° hi itf"!! 

ttie aecounts of the drawer* before he bind if.*’*® drawee to examine 

The duty of the person to whom the^^bUl fa prSited V 

take care of the bill and if b** ^ presented for payment is to 

^cancelled. But if ir,iawee dosZ/rV?! *”■*■ *‘r •» 

hill after the lapse of fo^ eight Cm t k u" 

m“T“ *” '““wrsion Yor^ dan.....’ n 

payable by instalments, the presentment nf V 1 ! P^°“iissory note is 
each instalment falls due, aflowin- tl^ee d!vf nf V° 

ment If the maker, drawee or ac^’cemot of ’ ^ 

no known place of business or fixed ^etidt ^ instrument has 

m the instrument for presentment for aic!nS, ^ specified 

sentment may be made to him in person u;ke^evT%^^ pa>ment, such pre- 

““ o/C'^pa^tt 

is to be made intentionally pre^tts the prSCM''r£S^r| 
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or fw) if the instrument being payable at his place of business hp p 1 
such place on a business day during the usual business hours • or 

dtT“foundr“* 

protest—When a promissory note or hill f 
exchange has been dishonoured by non-acceptance or non paymen tl? 
holder may cause such dishonour to be noted by a notary' 

Ae or upon a paper attached thereto, or partly upon ST 

Such note must be made within a reasonable time after dil^hnn 
must specify the date of dishonour, the reason, iranv asstt^^^ 
d^onour, or, if the instrument has not been expressly disgonom^^ 
reason why the holder treats it as dishonoured, and the nolarv’^^h ^ 
Noting IS not compulsory in the case of an inland bill or Lte ^ t£ 
holder may or may not, as he thinks fit, have the instrument noted ^ 
onu^ion to do so does not in any way affect his riahts Aereon ’ 
foreign bills must be protested for dishopour, when such nrotest*! i« 
ed by the law of the place where they are dral cSeTaU^ 
drawn outside India must be protested. Protest.~The proLt 
Jormal certificate by the notary attesting the dishonour ofX bill sS 
based upon the noting. The special advantages of protest are • (li tLt 
affords authentic and satisfactory evidence of dishonour to a dliwer or 

l*?; “P- 

ieller accurrly Where at M 

V. “ U?- 7 ® “ “>solvent, or has suspended payment or his 

impeached before the biU matures, Ae holder 
My We the bill protested for better security. A notary ^ubHc U t 
pl^ed to demand better security and on his rLsal protest may be mTe 

P® M bet^secul^- 

IS tuat u enables the hill to be accepted for honour. 

notedtr When a bill of exchange has been 

protested for non-areeptance or for better security, any person 

t, fj ® party already liable thereon may, with the consent of the 

aL^’ * honour of any partv 

mT tdAlTand T‘f® tvriting on <he 

tmtorletTlW f tf f particuli indorser 4om he 

names, or generally for honour. Where the acceptance does not PTnrp« 

on^°drawfr i* “ Aa hLur 

lh„m^.Tr .t ooceptor for honour binA himself to all parties 
subsequent to the party for whose honour he accepts to pay the amount 
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liable in their rLpSve capacities^to 

for all loss or damasre sustained hv , acceptor for honour 

tance. But an accepror for ho^tu% Z r accep- 

unless u is presented or^ (in case the JJ fo the holder oj the bill 

the bill is a place other than SS nNo acceptor on 

forwarded fo? presentaem “otlatir 

its maturit}, after the day of 

674. Payment for honour.—"VSlien a bill i, i , 
or protested for non-pavment anv ^ ^ exchange has been noted 

honour of any part\ liable to nav'tl,^ the 

pat'ing or his’agent in that behalf ha ^ Provided that the person so 

public the paJh fo“wh?se hono.w V ® ”®*ary 

htts been recorded by such notarv nuhti^ declaration 

to all the rights. in^r«pecrof if bi r f th' TfT P"!’”*'® 
patment. and mav recove? from -he Lm v" f ®“1' 

fums so paid, with interest Seito/ I^ d witf 

incurred in making such pajment. “ “ * expenses properly 


THE LAW OF TORTS 

the Common Law of EngIand™eaSDt'ta is prmcipally based on 

Indian Courts have held that certdn rul^ the Privy Council and 

Law are not applicable to India nn maxims of the English 

the following pages contain mostly the^n^"^^^^efore 
modifications wherever they occur L the iXn lawj 

principle of law that every^^rson^^*^Jl/^^n^‘'^ ® fundamental 

rights without any interferlncr^L a„v ^ 

son is injured in the exerrisA av ^ ' *1?®^ person. And if any per- 

remedy at law and it is no answir^S^ThLave^his 
suffered no injury by the wron<riul act of the ? f 

however, that the word ‘legal’ ri^rht iJ?i f>e noted, 

recognised by the law. The^Iaw rlrf”* ^adudes only such rights as are 

ch^ity, benevolence, gratitude etc ^^’hu' moral rights as 
v.fTMt, and others, the dehnlknS-,,hl^!:Jl of^Ashby 

of Aylesburry, wrongfully refused to constables of the borough 

plaintiff, who was a legally qualified voter^^Tb ^ by the 

vote was to be tendered was elected snfi tb x^^® candidate for whom the 
plaintiff by the rejectior of the was caused to the 

same manner an action will" r ^ ^ action 

sufficient funds belonging to the customer f against a hanker having 

although no injury is hereby cauS io Tb"^ ^ 

band, there may be injury caied to a customer. On the other 

« money’s worth which is not legally ®°“cy 
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mflicted by one man to another without any leaal redrp=« h ■ 

Thus if I have a mill, and mv neiehhonr being available, 

vicinity, and the profits of my mill fall off T mill in the 

against him although I have suffered Lmage Aga^Xr/Jh^ T. 

a school-master, sets up a rival school next door L 

boys from the plaintiff’s school flock t^ tJie defendant 

cannot maintain an action against the defendant a plaintiff 

suffered damage. Because,^C i! altSlTto^'l 

mjuria (damage without injury) The nrincinlp ^ sine 

from what ia atated here ii thU - For evS^vroi ?”* “/>' *>= 

there is a legal remedy, although it may not cause^the”l 

conversely, ^ery tn;my is nat°tAe vioLion Ta 

make a distinction between injury which the law rf ^ 

caused to the plaintifiF and AoLL Xh is noraoHo^M^® *'“8' 

Evepr mjury implies damage if it is the violatinn f * 1 ^*^ “'i"’®”*' 

no damage amounts to an injury, if it is caused in ihl “ 

fight. I have a legal right to do certah. tWn, “““se of a legal 

injury; is caused to anoAer L the Txerei t 

no injury m the eye of the law. ^ ^^gbt, it amounts to 

or i^rong. It is that kiJ^of ci\i/injur> forwhich A 

IS an action for damages. There mav hp tl, appropriate remedy 

for example an injuncVon marbe tLmed^ 

nuisance, or specific restitution may be ‘-ranted u 

tion of a thing. But in all such ^ the case of the deten- 

damages and therefore such wrongs are tJb^rf ^ 
a tort is a civil injury, all ci^U ini„rS= ^ ^ Although 

not a tort, if it amounts only to a \rearh^^nf A civil injury is 

a. tort is the violation of a risht in rem i the first place 

which is available against the whole wnHd "if ® P®^®on 

is the violation, of a right Z Zr.nL !^ ’ ® of contract 

only as against that particular indivi^al ^ 'th is available 

a contract. And sewndly in a Web f ^ ^ “ito 

compensation ; exemplary or vindTctL°^dam ‘^^^ages are only a 
in an action on a contract eyppm- ; ^ damages cannot be recovered 

marriage. In an ac"rTtort 

to the feelings of a person and tlie facts^discl^”^^^ ^ person, or 

such special ingredient expTnnTai- a * disclose fraud, malice or some 

such punishmenf migTt^.™^*. ^‘1“"“®“^®''® '“®®‘®^ ® ^ 

same ^mjucy ammSrn uTr, »d fSch* “*®"- 

as carriers, solicitors or suraeoncs wl, Persons such 

duties and voluntarily enter intn + undertake to discharge certain 
will be liable Tor neglS^^^^^^^^^ performance thereof, 

tort or for breach of a cLtract T action for a 

bis patient by negligently adminktPTf^ example, a physician who harms 
in contract and in tSrt In «Th !. ® poisonous drug is liable both 

the psysician either f^'the tort or plaintiff to sue 

first condition onShtli^fS ® Tort.—In a tort the 

j « mar mere must he some damage or harm 
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mry!ln“ Ie“d ot™ofio “'l physical ; it 

liability is that it must be one r second condition of 

place, the damase must be the result 
are three other conditions%^.S"lS";^^^^^^ 

in its legal sense it'meMs'eSiCT Tfl "a '® ill-will. But 

without just cause or excuse Thus Jt “^“"c intentionally, 

likely to produce death I do it of „,H ^ P'1“f - !'>'>''• 

without just cause or excuse If T ™ ' hccause I no it intentionally 

they are or poison aThen- wiLT? "■•'ose 

malice, because it is a wyonef. 1 f a °’™« I d» it of 

a«ond place malice means a done “rithT"‘- 

the law disapproves Thu «5 rr^aa]!- improper motive which 

intentional an"d^on”cioul“ wrTnX-eTurn'™ 
such a prosecution may have been ^ ^ innocent man : 

the law prohibits, namely a nro^PetS* ^ improper motive which 

money. Save in excentiLsl ^ instituted m order to extort 

account of improper motive; mTliL f actionable on 

torts. The law gfnerXa'h wia fhe fff' '‘"‘= of 

be did it. J gold moZeUno^sdl has done, and not whv 

and a bad motive does not I ^ otherwise illegal 

tension : it always iSph“es a deslre^tf^? “t“‘ 

the consequences'of a person’s act or am results should follow as 

for the Use to do more ft^^to . ®“t it is often impossible 

mental state except from his conduct and * “‘cntion or any other 
follow. Thus if I fire a gun at you? dof **!\™”aaquences that actually 
if in fact some of the pellets do hit him” j^’"8 merely to scare it and 
say that I intended only to scire h L^’n r ]" ”5' 

best to prevent any pellet from h-p- a'®a tried my 

futile defence thal l neler JshSi M *' " “'‘''J ^1“ally be a 

off the ground and wounded you wio werlTtMdta™' '*’j*® 8*“'^ad 
certam exceptions, therefore 'intension near your dog. With 

in tort. A good intention is not hv it if ^ ^ ^ not a special ingredient 
illegal and a bad Senfion XL ' . f" '>”■ “ act ofiierwise 

legal, lull Negligence : \eglinenL otherw-ise 

intMtiou in that in the fori^r thire is no dllire'fol 1he®“'*“‘’'® 
follow. Everv’ uerson is, aesire lor the consequences to 

Reasonable cLe haf been’^^liXd”" care’ in his conduct, 

ordinary individual IniTtheXlmlt “ b^aviour of an average 

person fails to exerci“ thaTmuchLX f ***" aase. If, therefore, a 

cribed above and harm is caused to th *>'gcnce as des- 

causing the harm will be liable fir neSiLence It ‘ dj 

where a person exercises any calling the rls, ■ 

of care more than any ordinfrv m ^ ^fl^^res him to exercise a 
solicitors and engineers will be liable x ^ Thus, doctors, 

their calling although it 

No act is acdonSle^aTriorttt* otfl"erron“wh7hi l^r/ly 
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Uihe. ora^^o?„“ f 

nsks and perils which may reasonalily be“e\nectpd^t” the 

^etings as well as of improbable acciLnts ^2) ^1/ , such 

When a Statute specially authorises a nersn« / i Statutory Authority ■ 
would otherwise have been unlawful and^acTnable 
no action will lie at the suit of any person ^‘^thoritj. 

This has its most important and Common i® thereby 

nuisance, but the rule is one of eeneral annl- in actions of 

sphere of civil liabilit>. (3 I jjj of the whole 

amounts to an Act of s'tate. the CouS W no^uror'i T 
nor have thej the powder of enforcing any decS^n ifpr 
(4) Inevitable accident ; No act is arHnnnM ” erroneously made 
result of an inevitable accidLr Sa^'e J “ ‘f » *f i”j»ry ia the 
accident, when it is not caused intentionally Ind inevitable 

been avoided by the exercise of ordinary cis possibly have 

him who caused it. (5) Self-defence It lalf 
use a reasonable degree of forrp^fot- tl tavvful for any person to 

other person against Ly unlav^uT ut or am 

may be pleaded as a defence Jo Ly tort Z f self-defence 

(ij unnecessary—greater than is required iorlh^ reasonable if it is 
proportonate to the eyil to be l7event J TU ‘hs- 

self-defence shoot at a person fo? ^ Person cannot in 

i'irrrself against a^trivial assault t-lawfully 

WJ, barn, even though dte assault oauLt^Tc^n" nf 

injur® anoJhi pLol pro^^ he'^lfb'* f’'bt^ ^^ “ ' 

as if he were of full age. For exaSe A - banner 

negligently knocks down and injmr’anoSir ' a bicycle 

liable to be sued for damages nother person the mfant will be 

/or in/uries committed bf theU parents are not liable 

example, if a boy when ridinT. t- i authority. For 

injures a pedestrian his father is notTiabl^ negligently knocks dowm and 
n person under 18 is charged wSh t Id ' 
or damages may be impose^ CoS Zy oTdTr tb 

of such person to pay amount of ^ j parents or guardians 

is satisfied that th?y W contrthZjT^^^^ ^ Court 

neglecting to exercise due care of n ^ commission of oflfence bv 
liable for damages caused h^an fnfanr^ ^ 

such as a gun, if parent Ls negliglX ZuT " dangerous weapon, 

a case where a father had given Ids son ?®® ®“‘^^ weapon. In 

a neighbour complained to father of d ^®y fS®d 15, an air-gun, and 
promised to smash gun, but did not dl done by boy, and father 

and subsequently the son shot another bnv his son to keep it, 

liable on ground that he had knowledge 

i^nowiedge that the air-gun was a dangerous 
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weapon and that his son had used it iinproperh. Liabilit) of a Parent 
tor Debts Incuri^d by an Infant.—A parent is not liable for debts incurred 
in .115 child without his authority. and it is immaterial whether parent has 
regiected to proper!} maintain and educate infant. 


.. Assault—The wrong of assault consists of an intentional appli- 

taticn of force to another or an attempt to do some corporeal hurt, coupled 
with a present apparent ability and an intention to do the act. Actual 
contact IS not necessary in an assault, even a threat of violence ma\. But 
n IS not every threat where there is no actual personal liolence that 
constitutes assault. .Mere words do not amount to an assault ; but the 

111 - 111111 III - ■ n 4 . 1 V. may give to his gestures such a 

meaning as to amount to an assault. For instance, vthere .4 laid his hands 

on his sword saying. * if this w'ere not Assize time, I should not take 
sue lan^age from you. was held not an assault on ground that the 
showed that there was not a present intention "to use violence. 
Justification in an action of Assault : (fi Self-defence : It is lawful for 
a person to use a reasonable force either for the piolection of himself 
or any other person against any unlawful use of force ; ( ii} the same rule 
applies for ^e protection of his property or for the prevention of a 
trespass i \iu) In the exercise of parental or quasi-parental authority, 
.g., for the correction of a pupil, child, apprentice or a sailor on a ship. 
Here the chastisement must not be e.xcessive or unreasonable, iiv) Bv 
leave and licence of the party injured ; U-| In the preservation of the 

force used must not be greater than what is neces- 
" ‘ legal proeps. such as a summons, warrant, etc. 

&oU. Fdse ImpHsonment.—False imprisonment consists in the act of 
arresting or imprisoning of any person without lawful justification or of 

LT The his right of leaving the place in which 

hL it, ^ false means wnlhout legal justification.’ To consti- 

tute the wrong in question there need not be anv actual imprisonment 
in the ordinary sense—it is enough if the plaintiff has been in anv manner 
epnved of his personal liberty. Nor is it necessary that there is actual 
use of force. A threat of force whereby the subnfission of the person 
hreatened is procured is a sufficient ground for such an action. A person 

Ipt f ll^ j ® drunkenness, or by having the 

Lv although he does not'know thM the 

of'+t. i-iT!! turned. Again, to constitute imprisonment the deprivation 
ox the liberty^must be coinplete-that is to say! there must be Tboildarv 

prevenrhi^ imprisonment tl 

prevent him from pmg m some particular direction while^^he is free to 

jpO as far as he pleases in others. Justification of an action for fahe 

The Criminal Procedure Code^TescriC the S 

found b^° officer, or a private person may arrest a person who has been 
foimd breaking any law. It is the right and duty of every p^te citizS 

a^^rSht^r (t" A f^hefhS 



them by way of punishment so long as he acts reasonably. Similarly a 
school master has authority to punish his pupil by way of imprisonment 
so long as it is reasonable. 

681. Malicious Prosecution.—^Malicious prosecution is malicious 
institution of unsuccessful criminal or insolvency proceedings without 
reasonable or probable cause. In an action for malicious prosecution the 
plaintiff must prove : (1) That he was prosecuted by the defendant. If 
the plaintiff proves that, it is no defence that the actual prosecution pro¬ 
ceedings were instituted by the order of a Court, if the Court was moved 
by the defendant’s false information to make the order. (2) Termination 
of the proceedings in favour of the plairdiff : It is essential to show that 
the proceedings not only terminated in favour of the plaintiff, but also 
that from the very nature of the charge, it was capable of no other result. 
The plaintiff need not prove an acquittal, for a prosecution may terminate 
in various ways. It is enough if the prosecution has been discontinued, 
discharged, or quashed for some defect in the proceedings, or set aside 
on appeal. (3) That the proceedings were instituted against him without 
reasonable or probable cause. Reasonable and probable cause means an 
honest belief in the guilt of the accused, based upon reasonable grounds, 
which would lead any ordinarily prudent and cautious man placed in the 
position of an accuser, to the conclusion that the person charged was 
probably guilty of the crime imputed. Merely the circumstances of 
suspicion cannot be relied upon as evidence of a reasonable and probable 
cause. (4) That the proceedings were instituted against him with a 
malicious motive, that is, not with the intention of carrying the law into 
effect, but with an intention which was wrongful on a point of fact. It 
must have been with an intention to injure the party, rather than in 
vindication of the law. (5) Special Damage : In two cases it is not 
necessary that the plaintiff should prove that he has suffered damage ; 
j[z) where he had been prosecuted for a criminal offence ; and (w) where 
the offence charged is from its very nature calculated to cause injury to 
plaintiff, e.g., insolvency proceedings against a trader or winding up 
proceedings against a comfjany with the malicious intention of ruining 
them. In other cases it is necessary to prove special damage. The 
damage need not necessarily be pecuniary, it may be to a man’s fame as 
where the matter whereof he is accused is scandalous or the damage may 
he to a person’s property as where he is forced to spend money in order 
to defend it. Again, the damage must be the reasonable and probable 
result of the proscution and not too remote. 

682- Defamation.—The wrong of defamation consists in the publi¬ 
cation of a false and defamatory statement respecting another person 
without lawful justification. There are many ways besides words spoken 
or intended to be read that make up an offence of defamation. A person 
may defame another by his words, no less than by his actions. To exhibit 
an insulting picture holding up the plaintiff to contempt or ridicule is 
also defamation. So also of placing an effigy of the plaintiff among those 
of murderers and other ill-famed persons in an exhibition. 

The wrong of defamation is of two kinds, namely, libel and slander^ 
In libel the statement is made in some visible and permanent form, such 
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as Tsriling, printing, pictures or effigies. In slander it is made in spoken 
words or in some other transitory form, whether visible or audible, such 
as gestures, or articulate but significant words and sounds. Although 
libel and slander are for the most part governed by the same principles, 
diere are two important differences : (a) Libel is not merely a tort, but 
also a criminal offence ; whereas a slander is actionable civil injury 
only. < b) Libel is in all cases actionable per se ; but slander is, except 
in special cases, actionable on proof of actual damage. But it is not 
always easy to determine w'hether in a particular case the cause of action 
is libel or slander. That being so, this question has tended to become a 
question of law. It has thus been held that defamation on a talking 
film is libel : but that broadcasting on the wireless on a script is slander 
and not libel. Therefore the test of the distinction betw’’een the two 
seems to be not whether a particular statement is addressed to the eye 
as in the case of libel, or addressed to the ear as in slander, but w^hether 
it is in a permanent and not in a transient form. Proof of reference to 
the Plaintiff : It is essential in every action for defamation that defama¬ 
tory* statement should be showm to refer to the plaintiff. How'ever. it is 
not necessary that the reference should be express ; the meaning may be 
latent. In the latter case it is sufficient that it should have been under¬ 
stood by one person, although it remained hidden from all the rest. More¬ 
over it is not necessary the defendant should have intended that the 
defamatory statement should refer to the plaintiff. The question is not 
whether the defendant intended any such reference, but whether any 
person to whom the statement was communicated thought that the plaintiff 
W'as the person referred to. Nor is it any defence that the defendant not 
only did not intend to do injury to the plaintiff, or any person, hut that 
the statement referred to a purely fictitious character and that he had 
not the least idea of the existence of such a purely fictitious person in 
actual life. Thus in Hutton & Co. v. Jones, a newspaper published an 
article giving a description of social life in Dieppe, in ^vhich one ‘ Artemus 
Jones ’ was accused of living with a mistress in France. The writer of 
that article w*as completely ignorant of the name of any real Artemus 
Jones in real life, and had invented a fictitious character for his narrative. 
Unfortunately, how’^ever, the name so chosen was that of a real person, 
an English barrister and j oumalist and those w^ho knew him supposed that 
the article in question did refer to him. It was held by the House of 
Lords that the newspaper was guilty of libel. Innuendo : A defamatory 
statement need not necessarily be defamatory under all circumstances ; 
for it may be shown to have been made in jest, or by w’ay of irony, or in 
some innocent sense, and that it was or ought to have been understood 
in that sense by those to whom it w'as made. Thus “ even to call a noble 
lord a thief is not necessarily actionable ”, because he may have been 
accused by a noble lady of having stolen her heart. On the other hand, 
a statement which on the face of it contains no imputation whatever 
against the plaintiff may be proved from the circumstances to have con¬ 
tained a defamatory or latent meaning. In such cases it lies on the 
plaintiff to allege affirmatively that the statement conveys the hidden 
defamatory sense which he attributes to it. Therefore, a statement which 
is prima facie innocent, is not actionable unless the plaintiff proves its 
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latent or defamatory meaning. Such an explanatory statement is called 
an innuendo. An example will make the meaning of the expressior 
innuendo clear. In Tolly v. Fry, an amateur golf champion recovered 
damages because the defendants, a firm of chocolate manufactures had pub 
lished a carricature of him with a packet of their chocolate portruding 
from his pocket, as an advertisement of their goods. The innuendo wa^ 
in effect that he had consented to the use of his portrait as an advertise¬ 
ment in return for money payment, and had thus prostituted his reputa¬ 
tion as an amateur golf champion. Similarly, where a newspaper, m 
perfectly good faith and belief in its accuracy, published a photograph of 
a man and a woman with a caption stating that they were “ Mr. M. C. 
and Miss X., whose engagement has been announced,” and it appeared 
that Mr. C. was a married man, his wife was entitled to maintain an 
action against the newspaper, the innuendo being that the caption con¬ 
veyed to reasonable people who knew Mrs. C., that she was not Mi. Cs 
wife but had merely been a mistress. 

On the other hand a libel on a class of persons is not actionable 
unless the words used, by necessary implication, refer to some particular 
individual. Thus, to write that “ all lawyers are liars ” or that all 
journalists are dishonest ” will not be actionable on the pari of any parti¬ 
cular lawyer or journalist, but the moment any parliculai lawyer is indi¬ 
cated, action may he taken. In such cases the matter must depend on 
the particular circumstances, one of the most important factor being the 
number of the class adversely criticised. The smaller the class, the greater 
danger of the identification of the individual. Thus, to write that ‘'all 
lawyers are liars ” is one thing and to write that “ lawyers belonging to 
a particular Court are liars ” may become actionable if the number of 
lawyers of that Court are so few as to make it clear that a particular 
person was intended. 

683. Libel.—In order to found an action for libel it must be proved 
that the statement complained of is, (i) false, in writing, {iii\ defa- 
znatory and (iv) published. The falsity of the charge is presumed to he 
in the favour of the plaintiff. The burden of proof that the words are 
false does not lie on the plaintiff. If a person is proved to have stated 
that which is false, no one need inquire further. WTiere the words com¬ 
plained of are defamatory, the question of intention or motive with 
which they were used is quite immaterial. In an action for defamation, 
the plaintiff must prove that the defamatory statement refers to him. It 
is not necessary for this purpose that the plaintiff should have been 
described by his own name. It is sufficient if he is described by die 
initial letter of his name, or even by a fictitious name, provided he can 
satisfy the Court that he was the person referred to. Where the words 
alleged to be defamatory do not appear to be such on the face, the plain* 
tiff must state the circumstances which make them actionable by means 
of an innuendo (please see above). FuhlicaZion \ Communicating 
defamatory matter to some person ther than the person of whom it is 
written, is publication in its legal sense. If the statement is sent straight 
to the person himself, of whom it is written, there is no publication, for 
such communication does not injure his reputation though it may injure 
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his self-esteem. The woids complained of should be communicated to 
to some person other than the plaintiff. If a defamafory statement is 
transmitted through a telegram, or is iiritten on a post-card and sent to 
the person libelled, it is a publication. Again, if the defendant knows 
that the letters are usually opened b\ the clerk and the defendant sends 
a libellous letter which is in fact opened by the clerk, it is a publication. 

A communication to a husband or wife of a charge against the wdfe 
or husband constitutes a sufficient publication. But the uttering of a 
libel b\ husband to the wife or vice versa, is no publication on the 
principle that the husband and wife are one. A person cannot excuse 
himself on the ground that he published the libel b> accident, mistake, 
or in jest, or with an honest belief in the truth of the statement. Pub¬ 
lication need not be intentional ; ii is siifficient if it is due to the negligence 
of the defendant. Thus it is sufficient publication when a person in 
talking scandal to his wife negligentlv allows it to be heard b\ a third 
person. 

684. Slander.—As in the case of a b'bel. it must be pro\ed that the 
words complained of are, (f) false, (n) defamatory. (izVi published by 
the defendant, and. I iv ) some special damage has resulted from the 
defamatory statement. The chief distinction betw'een libel and slander 
is. libel is actionable per se without proof of actual damage, but slander 
is. except in special cases, actionable only on proof of special damage. 
The special damage must be the natural consequence of the words spoken ; 
that is, it must not be too remote, hloreover, the damage must be pecu¬ 
niary : mental anguish accompanied by the impairment of the physical 
health of the person slandered, is not such special damage as will enable 
a party to maintain an action. Slander actionable per se : In England 
in the followdng cases slander is actionable per se without proof of special 
damage :— ia) An imputation that the plaintiff has committed a criminal 
offence ; (6) an imputation that the palintiff suffers from an existing 
contagious venereal disease ; {c) an imputation of unchastity against a 
woman ; and. (d) an imputation against the plaintiff in the way of his 
business or office. The Indian cases howe\er fall under three categories, 
namely' (z) where the words complained of consist of vulgar abuse, (ii} 
where they impute unchastity to a woman, and liii) 'trhere they tend to 
low'er the character of the plaintiff in respect of his caste. U') Vulgar 
4buse : In a leading case fhe Madras High Court has held that vulgar 
abuse is actionable without proof of special damage. In that case the 
defendant said that the plaintiff was not the legal wife of her husband, 
but a woman who had been driven off from several places for unchastity. 
In the course of the judgment Turner C. J. said, “ Mere hasty expressions 
spoken in anger or vulgar abuse to wrhich no hearer would attribute any 
set purpose to injure character would of course be not actionable, but 
when a person either maliciously or with such carelessness to inquire 
into the truth as is sometimes described as legal malice, deliberately 
defames other, we conceive that he ought to be held responsible for 
damages for the mental suffering his wrongdoing occasions,—^though no 
actual proof of damage estimable in money is forthcoming.” The gist 
of the decision appears to be, that mental distress caused by abuse which 
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amounte merely to an insult is not actionable, but mental distr^= 
y words of abuse which also are defamatory’ are actionable '+1, * 
of actual datuage. [U) Mputing 

an imputation of unchastity to a woman is actionable t -ti. ^°gland 
actual damages by the Slander of Women Aet S 1891 
however, does not apply to India. The question then arise, wf.t 
India words imputing unchastity to a woman are actionawi with^ “ 

aiSIste Sr."’ S 

burS^a °su\r^e“ 1a“r fte“ 

af tHf ^ 

has held Lt Tough Parl"ar?^overneTfy 

(>M Aspersions regarding Caste ■ It i, kl Penal Code, 

damage to say tha/a high^ca:?woman be^on^s toTn °fl 

for if the hus"band3f fa“hig^i ^^“^0 T” ” ^ 
mvolve that he has married a low *tte wmmaf ’ '‘“uld 

The truth of the defmimtof wrds fmS”! ^^ 

libd, although it is not so ta a eriminal trST Trulf ““f 

action, not because it negatives tbt- rbs„.o- ^ ’ T- , answer to the 
that the plaintiff is not entitlerl t malice, but because it shows 

not permit a i^ o r^oTCr ‘^“"“Sos. For the law wU 

which he does not, or ouZ nr,f “ an injury to character 

°h *T *’™® 'fdier ^absolute oi Vilified " A stafB 
absolutely privileged when no action will he fr h ^o “ 1 “.“* 
defamatory it may be and evpn i-brt»«b -T - ^ j * however false and 

an improper motive. Qualified privil^ae the 

the statement although false and dpfamatn!? hand, exists when 

proof of actual malice. Malice here mean^i tb actionable without 

motive. The fohwing st^emLtrLTT of an improper 

action will lie in respect ofTJ^ \ absolutely privileged so tLt no 

any sUtre^fmlderihf 0 ^ 00 ^^‘'7 
judge, juryman, party or witness fiil proceedings by any 

tween a solicitor and his client ' (iii) communications be- 

latures in India by a Member in tbi i'a *^7 statement made in the Legis- 
made by one officer of Statrto f«r"“ ^ny statem^t 

(«1 Fair, accurate ^d eontemZa^e^..“ ““"f d“'f i 

““dings published in a newsnaner public judicial pro- 

Advocate for defamatory wor£ against an 

course of, an inquiry before a indin^ai + ’u reference to, and in the 

cL*: ^afrHeTithirt tlberf*„f"i .objA^u^Artbg^h 
proceedings so long as his languagj is jS^d ?y t 
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the evidence or by tbe proceedings on the record. Similarly, defamatory 
words spoken by a party in open Court conducting his own case are also 
absolutely privileged ; and no action will lie how^ever false, malicious 
or irrelevant the matter may be. The prmlege of parties is confined to 
w'hat they do or say in the conduct of the case. On the same principle 
no action lies against a witness for what he says or writes in giving 
evidence before a Court of Justice. The rule is based on public policy 
which requires that witnesses should give their testimony free from any 
fear of being harassed by an action whether true or false even though 
they wrere actuated from malice. But a criminal prosecution will lie for 
perjury if the evidence given is intentionally false. Qualified Privilege : 
A statement is said to possess a qualihed pri\ilege when, although false 
and defamatory, it is not actionable uithout proof of malice. Malice 
here means the presence of improper motive. A statement is said to be 
malicious when it is made for some purpose other than the one for w’^hich 
the law confers the privilege of making it. The chief instances of quali¬ 
fied privilege are the following :—(aI Statements made in the per¬ 
formance of a duty ; ( 6) Statements made in the protection of one's own 
interests when the circumstances of the case are such as to cast upon the 
defendant the duty of making the communication to a third party ; and. 
(c) reports of parliamentary, judicial or certain other public proceedings; 
\d) fair comment : fal One important kind of duty which will give 
privilege of a defamatory statement is the duty of answ'ering inquiries 
made by some person having a lawful interest over the matter. Thus, 
an employer may answer questions as to the character of a former servant 
made by’ any person proposing to engage that servant. In the same 
manner one trader may answer to the inquiries of another as to the 
solvency of a third with w’hom the second proposes to do business. \b) A 
master has sufficient interest in the honesty^ of his servants to be privileged 
in warning them against the character of their associates. So a tenant 
may make a complaint to landlord of the conduct of persons engaged by 
the latter to effect repairs to the premises. In the same manner, joint 
owTiers of property or partners in tihe same business or share holders 
of the same company may make privileged communications to each 
other in furtherance of their common interests. !c) A public officer may 
send to his superior a report pertinent to a matter which it his duty to 
investigate, even though the report contains defamatory statements regard¬ 
ing an individual, fd) A fair comment on matter which is of public 
interest or is submitted to public criticism is not actionable. For example, 
in the administration of justice, in the conduct of executive Government, 
or in the conduct of Local Government any fair and bona fide criticism 
made with the object of bringing improvements is privileged. 

686. Deceit.—The wrong of deceit consists in the act of making 
a wilfully false statement wnth intent that the plaintiff shall act in reliance 
on it, and with the result that he suffers harm in consequence. In order 
to found an action for deceit, the defendant must have made a positive 
false statement ; a passive non-disclosure of truth, however deceptive as 
truth, does not amount to deceit in law. But the disclosure of a part of 
the truth may make the nondisclosure of the residue positively false. It 
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is permissible to tell the whole truth or to tell none nf it k 
truth may sometimes amount to a real falsehood Acrain 
merit of a fact may mean that the (act does not exist at ail • 
to cover over the defects of an article sold with iSL that t'h™ 
he iscovered hy the buyer has the same effect in law af a 

*a“hose defects do not exist. If the defendant makes a * “ 

which he heheves to he true, or which was realirSeM the ti “T' 
It had bem made, and he afterwards discovers that it is fdse o?V’^® 
became false before it has been acted upon by the plaintiff i “ 
to inclose the real truth and a failure to do so wilf amouni tl“ct„Si^ 

6Q7. Trespass to land—The wron^ of tre^mass to Innrl o,. • 

act of (i| entering without justification upon^he laid of 

or (zij remaining upon such land after havfing lawfully entered ? 

The commonest form of tresoass con^i^ic o ^ entered upon it. 

another for a particular nurnose it i® tr«frv -f u ^ upon the land of 
purpose. Thus any pison who uses a S of w “t 
*an that of a pass^. bec"ome: T^pltr aga'S ;he?wW!t 
like any other trespasser and mav hp pitl,«x- J?, j ■ ^ “e soil 

ejected. Again, to mfuse m omf^o lea« ie^ '“tcibly 

a trespass as to enter originally without anv such rl^At^^In’T 

XQdiincr any person who is nrp^pnt Kx* j i ■ S ■ the same 

I^y, on the termination of the licence be^sued”nr occupier 

if after request he fails to leaw thl ■ ®J®cted as a trespasser. 

Surface : In general he who Lns or po'’sseSi“the ScTofT^? 
or possesses all the underlvin«x strata aJ J ^ ^ 

Beneath the surface, at whatever denth it an 

as when the owner of an adininirtor ? ■ actionable trespass : 

plaintiff’s land. Trespass abov^r J *™ine takes coal from under the 

a possessor of land has the nn^sspo commonly said that 

surface ad infinUum. But this is nirt'lrne* tbe column of space above the 
of the rights of a Und.«wner would he ??’ ®” extension 

right of the public to *e uTe^f .h ’ , unreasonable restriction of the 
surface. Thm it would m^I »ct^ ataosphenc space above the earth’s 
by a carrier 417 or a?i^ bv a„ " 

actual damage or inconvenience Muld be mi^d bTff. “ h®T’ '"“'T j“ 

owners* That beine- tbp ^ proved by the subadjacent land- 

without some physical coS to be no trespass 

other things attached to the earth) an"d^th buildings and to such 

above the land is not actinnaKl a mere entry into the space 

A person whos^ Zria 

fespass against the wrongdo^ ; „v fa) ^ T^^it 
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against a trespasser or, (iii I forcibly eject him A • i 

able at the suit of him ^ho ia in nn only action- 

injury is a uolation of a wrons of^tre*^rVi,°/ 

violation of the right of ownership 4 lanfl^^ possession and not a 
trespass to land in the occupation^ ^ ti, + cannot sue for a mere 

bro4ht only by *e t=Ut ta^T ' 

scriptioj, : A defendant may plead that ha = O I Pre- 
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and for the loss of the chattel (whether intended or not) that results from 
his act, he is liable for it in an action for conversion to the owner. 
mistake of law or of fact is no defence to anyone who interferes with the 
chattel of another. Thus, an auctioneer who honestly and ignorantly sells 
goods and delivers property on behalf of a customer who has no title to 
it is liable to the true owner even though he has already parted with 
the proceeds of the sale. Again, if the defendant has without lawful 
justification intentionally interfered with a chattel, and a loss of the 
chattel does in fact result from the interference, it is no defence that 
such a loss was not intended, or even that it was not the natural or prob¬ 
able result. The question is not whether the defendant intended to 
deprive the owner of the use of the chattel, but merely whether such 
WTongful interference did in fact produce that result. ^Tienever goods 
have been converted, an action will lie at the suit of him who is in actual 
possession or entitled, at the time of conversion, to the immediate possession 
of them : merely the fact of possession is sufficient as against a stranger 
to support an action for a conversion and the defendant cannot plead 
that as against the plaintiff and the defendant, the better title is in a 
third person. Thus in Armory v. Delamirie, a boy who found a jewel 
recovered its full value for conversion from a jeweller to whom he offered 
it for sale, and who refused to return it to him. So in Bridges v. Hawkes- 
ivorth, the plaintiff had found a bundle of bank-notes on the floor of the 
defendant’s shop, and deposited them with the defendant for the purpose 
of returning them to the true owner. It was held that in the absence of 
the true owner forthcoming, the plaintiff was entitled to sue the defendant 
for conversion because he refused to re-deliver them to the plaintiff. 

690. Liability of occupiers of Houses and Land.—^In dealing with this 
subject it is necessary to distinguish between the responsibilities of the 
•owner of the premises and those of the occupier. Generally speaking, 
liability in such cases rests with the occupant and not with the owner 
of the property. The person responsible for the condition of the premises 
is the person who is in possession of the property for the time being ; he 
may or he may not be owner of the property. Persons lawfully entering 
upon the premises in the occupation of another person may be, (i) those 
who enter in pursuance of a contract between themselves and the occupier, 
such as guests in an hotel, the audience in a theatre or the workmen in 
a factory ; (ii) when there is no actual contract between the parties, but 
there is an implied invitation to the premises, which again may be sub¬ 
divided into (a) an invitee, that is to say, where there is an invitation 
to enter as a matter of business by permission of the occupier granted in 
matter in which the occupier has himself some pecuniary or material 
interest, e.g. entering the premises of a shopkeeper for the purpose of 
effecting a purchase ; (b) a bare licensee, that is to say, a person who 
enters the premises of another by the permission of the occupier, granted 
gratuitously in a matter in which the occupier has himself no personal 
benefit, e.g. a guest receiving hospitality in a private house. The impor¬ 
tance of the distinction between (a) and (b) is that the duty of the 
occupier to an invitee is greater tihan his duty to a bare licensee ; or 
lastly, (iii) the person entering may only be a trespasser. 
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(i) Liability of Occupier to one itho enters in pursuance of a 
contract : WTiere there is a contract between the plaintiff and the defen¬ 
dant in pursuance of which the plaintiff has entered the premises in 
occupation of the defendant, it is implicit in the contract between the 
parties f unless it provides to the contrary' i that the premises are as safe 
for that purpose as reasonable care and skill on the part of anyone can 
make them. The rule is subject to the limitation tliat the defendant is 
not to be held responsible for defects which could not have been discovered 
by reasonable care and skill on the part of any person concerned with 
the construction, alteration or repair or maintenance of the premises. 
But subject to this limitation it matters not whether the lack of care 
or skill be that of the defendant or his sen'ants, or that of an independent 
contractor or his servants. In a leading case, the defendant, being in 
occupation of a racecourse, contracted with a builder for the erection of 
a stand thereon. The plaintiff purchased from the defendant a ticket 
entitling him to enter the stand in order to see the races. Through the 
negligence of the contractor the stand was improperly constructed, and 
during the races it fell and injured the plaintiff. It was held that the 
defendant was liable although he himself not guilty of negligence. 
The same rule was applied where a guest in an hotel was injured in a 
fire due to the defective construction of the staircase, (ii) Liability of 
Occupiers to Invitees : In the leading case on the subject the occupier 
of a factory was held liable to the plaintiff, who was a servant of a 
gas fitter employed by the defendant, and who, while testing certain gas 
fittings on the defendant’s premises fell through an unfenced opening in 
one of the upper floors. It was contended tliat such a visitor enters at 
his own risk and must take the premises as he finds them ; hut this 
contention was rejected and it was held that any person entering the 
premises on a matter of business using reasonable care on his own part 
for his own safety, is entitled to expect that the occupier shall on his 
part use reasonable care to prevent damage from tmusual danger which 
he knows or ought to know ; and where there is evidence of neglect, he 
is liable for any injury so caused, (iii) The liability of occupiers to 
Bare Licensees : In the leading authority on the subject the defendants 
were the owners of a block of flats which they let to various tenants while 
they themselves retained possession of the staircases giving access to 
those flats. The plaintiff was a resident in one of the flats, which was in 
the occupation of her brother-in-law, as a tenant of the defendants. The 
cement steps of the stairway were in a worn and dangerous condition, and 
the plaintiff in descending caught her heel in a depression and fell and 
was seriously injured. It was held by a majority of the House of Lords 
that the plaintiff was a bare licensee and not an invitee and that she had 
no cause of action. Thus the occupier of premises is under no obligation 
to a bare licensee to make them safe for him. A mere licensee must be 
content to take the premises as they are. But the occupier is under an 
obligation to give warning to such a licensee of any concealed danger 
which exists on the premises and is known to the occupier. By the term 
concealed danger is meant danger which is not known to the licensee or 
obvious to ihe licensee using reasonable care. The licensee can recover 
only if he can prove that the occupier led him into a trap by permitting 
21 



322 


The Law of Torts 


him to enter on premises which, using due care on his part, he reasonabl) 
supposed to be safe. Thus in the last case the plaintiff failed because 
the steps although out of repair and therefore dangerous on account oi 
the wearing away of the cement, the danger w'as visible to all and the 
plaintiflF either knew or ought to have kno^n of the danger for she had used 
the same stairway for months, (iv) Liability of occupiei s to tiespassers : 
The general principle is that he vho enters wrongfully the premises of 
another, does so at his own risk in all respects. Thus a burglar who 
breaks his leg by falling downstairs cannot complain that they were 
defective nor can a beggar recover damages because he is bitten by the 
dog. To a trespasser the occupier owes no duty either to see that his 
premises aie safe or even to give warning of their danger. Thus a tres¬ 
passer on a railway line has no action against the company for personal 
injury caused to him through the negligence of one of its servants. This 
general rule is however, subject to two qualifications. The first is that 
an occupier who intentionally harms a trespasser by creating on his 
premises a source of danger for that purpose is liable for the harm so 
done. Thus an occupier must not throw stones at a man because he 
trespasses. No doubt it is lawful for a person to protect his propert} 
by a barbed wure fence or by a dog accustomed to bite mankind but he 
must not intentionally set up a trap for him by means of a spring gun 
hidden in the garden or by a mine of dynamite. The second qualification 
is that the occupier is liable even to a trespasser for wilful acts of wrong¬ 
doing wdth the knowledge of the trespasser's presence. Thus he who 
shoots upon his land owes a duty of care not only to a person who is 
lawfully there, but to trespassers whom he knows to be there. 

691. A patent is a privilege granted by the Crown to the first 
inventor of any manufacture or invention that he and his licensees shall 
have the sole right during term of sixteen years, of making and vending 
such manufacture or invention. Any person who invents any new article 
should have it registered under the Indian Patents and Designs Act. Two 
ofi&ces have been set up for that purpose, one at Calcutta and the other 
at Bombay (Central Government Buildings). 

692. Copyright is the sole and exclusive liberty of printing or 
otherwise multiplying the copies of a book. The copyright in every book 
published in the life-time of the author enures for the natural life of 
such author, and a period of fifty years thereafter with certain reseiva- 
tions. For an intellectual work to be capable of a copyright it is necessary 
that (a) such work must be innocent ; that is, it must not be either 
seditious, immoral, blasphemous or professing to be what it is not. 

(b) It must have some literary value ; because the object of the law is 
to protect a useful book, and not merely trash. There is no copyright 
in advertisements and labels, but there is copyright in catalogues. And, 

(c) it must be original ; what is the amount of originality that is necessaiy 
for a copyright cannot lae defined in precise terms. In every case it must 
largely depend upon the special facts of the case. 

693. Trade mark and Property-mark .—K trade mark is some symbol 
consisting in general of a picture, label, or some such thing, to distinguish 
his goods from similar goods of other traders and to identify them as 
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his goods. A property mark consists of the exclushe right to the use of 
the particular mark in respect of a particular class of goods. The same 
mark may be used for a different class of goods without anv infringement. 
To sell merchandise or to carr}> on ljusine«s in such a manner as to 
mislead the public into believing that the merchandise or business is that 
of another person, is a wrong actionable at the suit of the person who is 
injured thereb). This form of injur\ is kno^n as ’passing off' one's 
goods or business as the goods or business of another. Thus trading 
under a name so closely resembling that of plaintiff as to be mistaken 
for it by the public ; selling goods -with a trade maik similar to that of 
the plaintiff or an}' imitation which is likeh to decei\e the public, are 
some of the most important forms of passing off actions. It is not neces- 
sar) in an action for passing off to prove fraud—that is to sa\. an intent 
to deceive. It is sufficient in such cases to pro\e that the practice com¬ 
plained of is calculated or is likeK to decehe. In considering whether 
deception is probable, account :s to be taken not that of the expert 
purchaser, but that of the ordinary, ignorant and unwary member of 
the public. Again in a passing off action, it is not necessar^ to pro\e 
actual damage. It is sufficient to pro\e that the practice complained of 
is of such a nature that it is likely in the ordinarA course of business 
to deceive the public. Remedies : The remedies of the plaintiff in action 
for passing off are : 111 an injunction, and (2 i either damages or an 
account of profits at the plaintiff’s option. 

The rule as to passing off is not to be extended to cases in which 
there is no appropriation by one man of the trade reputation or custom 
of onother, but merely some other form of loss or inconvenience caused 
by the deception of the public. In the absence of actual fraud no action 
will lie in such a case. Thus in Day v, Broicnrigg the plaintiff and the 
defendant occupied adjoining villas and the defendant changed the name 
of his residence and gave it the same name as that of the plaintiff’s. An 
injunction to prevent this was refused although it had been proved that 
inconvenience would result to the plaintiff through the confusion thus 
caused. Had the parties been rival traders, the result would have been 
different. Similarly in Street v. Union Bank of Spain, the plaintiff had 
long used as his telegraphic address the words. Street London, but he 
failed to obtain against the defendants an injunction for having recently 
adopted the same address w''ith resulting loss and confusion to the plaintiff 
in his business. 

694. Liability by relation of Master and Servant.—A master is jointly 
and severally liable for any tort committed by the servant while acting 
under the course of employment. The grounds for such justification is 
to be found in the presumption that negligence and other acts of a servant 
in the execution of his master’s business are either actually authorised 
by the master or at least are the result of some want of care on die 
master’s part in the choice of servants or in the superintendence and control 
of their w’^ork. In order that this rule may apply, there are two conditions 
which must co-exist, (i) the relationship of master and seix'ant between 
the defendant and the person committing the wrong complained of ; 
(iV) the servant must in conunitting the wTong, have been acting in the 
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course of employment. A master is not responsible for a wrongful act 
done by his servant unless it is done in the course of his employment 
It is deemed to be so, even if it is either ia) a wrongful act authorised 1)\ 
the master, or (6) a wrongful and unauthorised mode of doing some acts 
authorised by the master. Therefore, if a servant does negligently that 
which he was authorised to do carefully, or if he does fraudulenth 
that which he was authorised to do honestly, or if he does mistakenly that 
which he was authorised to do correctly, the master will answer for the 
negligence, fraud or mistake of such servant. On the other hand, if the 
unauthorised and wrongful act of the servant is not so connected with 
the authorised act as to be a mode of doing it, but is an independent act. 
the master is not responsible ; for in such cases the servant is not acting 
in the course of employment, but has gone outside of it. Thus, the 
defendant company was held not liable for a collision caused by the 
negligence of a conductor of an ommibus, who at the end of the joumey 
and in the temporary absence of the driver, took upon himself to drive 
the bus for the purpose of turning it round for the return journey ; here 
the acident happened not because the conductor failed to do his oavh 
duty, but because without authority he attempted to fulfil that of a driver. 
Similarly, prosecution of offenders is not within the ordinary scope of the 
authority of a bank-manager, and therefore in the absence of evidence of 
special authorisation, a bank is not responsible for a malicious 
prosecution undertaken by its manager. It has also been decided that 
so long as a servant is acting within the scope of the employment entrusted 
to him, his employer is liable for the frauds committed by him whether 
for the benefit of the employer or for his own profit. Thus where a 
solicitor's managing clerk induced a client to transfer a mortgage to him 
by fraudulently misrepresenting the nature of the deed of assignment, and 
thereupon obtained and misappropriated the moneys, the solicitor was 
held liable to his client for the fraud, although it was committed solely 
for the benefit of the fraudulent servant himself. 

Servanfs unauthorised use of his employer's property ; A 
master is not responsible for the negligence of his servant in 
unauthorised use of his master’s property for the servant’s own 
purposes. The rule has been applied on several occasions when 
the injury has been caused by the negligent driving of servants 
while using their master’s horses and conveyances for their omti 
ends. Thus in MUchel v. Crassweller, the defendant’s servant was engaged 
to drive a cart, and on returning to his master’s premises at the end of 
his day’s work it became his duty to take the horse and the cart to the 
stables. Instead of doing so, he drove on a new journey of his own 
purposes exclusively ; and while returning he injured the plaintiff by 
negligent driving. It was held that the master was not liable. In such 
cases as mentioned here, it is necessary that the servant is at that time 
engaged exclusively on his own business ; but if the servant is really 
engaged on his master’s business, it is no defence to the master, that 
the servant caused the injury by doing an act which was exclusively the 
servant’s own. Thus if while driving his master’s cart, in the course of 
employment the servant lights his pipe, and while so engaged he causes 
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a collision by not looking ahead, his master will be liable ; and it ■\nll 
be no defence to allege that the servant in lighting the pipe was engaged 
on his own business, and not on his master's ; for he v as in truth engaged 
in both. 

695. Employers and Independent Contractors.—The general rule is 
that although tlie employer is in general responsible for the negligence 
and other wrong-doing of his serv ant, he is not in general responsible for 
that of an agent who is not a ser\ ant but an independent contractor. There 
are. however, certain cases in ^vhich an emplo)er is liable for the acts of 
an independent contractor. Such liabiliU is not properh \icarious ; the 
employer is not liable for the contractor's breach of duty ; he is liable 
because he himself has broken his dut}. Thus where the owner of a fac¬ 
tory is under a statutory duty tc supply certain safeguards to workmen.— 
e.g., to guard dangerous machiner\.—he is equally liable whether the 
failure to perform that duty is the act of himself, or of his servants or that 
of an independent contractor to whom the dut\ was delegated b\ him. 

696. Nuisance.—It is usual to divide nuisance into two kinds dis¬ 
tinguishable as public and private. A public nuisance is a species of 
criminal offence. A private nuisance is a civil injury actionable at the 
suit of him who is injured thereby ; it is ilike trespass) actionable only 
at the suit of him who is in possession of the land injuriously affected by it. 
An owner who is not in possession cannot sue for nuisance, unless he 
can prove that the nuisance is of such a nature that a permanent injury 
would therby be caused to his proprietarv right. 

No action will lie for a nuisance unless it is the direct cause of 
actual damage to the plaintiff. No person is bound to prevent the escape 
from his land of things which do no harm. Thus nuisance is not like 
trespass actionable per se. The damage that is sufficient to cause an 
action of nuisance may consist either in (zl some physical injuiy to the 
premises occupied by the plaintiff, or ( ii I some interference icitfi the 
beneficial use of these premises. When an action of nuisance is based on 
mere discomfort or inconvenience, the discomfort or inconvenience must 
be substantial ; that is to say, it must not be trifling, or of such a kind 
which a reasonable and average man would be content to submit to, for, 
the law does not concern itself vv’ith trifles. In considering the nuisance 
caused by a particular act. the question is not whether the individual 
plaintiff suffers what he regads discomfort or inconvenience, but whether 
the average man who resides in that locality would take the same v’iew 
in that matter. The law of nuisance does not guarantee for any man a 
higher immunity from discomfort or inconvenience than that which pre¬ 
vails generally in the locality in which he lives. He who dislikes the noise 
of traffic must not take up his residence in the heart of a great city. He 
who loves peace and quiet must not live in a locality devoted to the 
business of making steamships and boilers where there is the constant din 
of hammering iron. Again, no action will lie with respect to damage 
which even though substantial, is due solely to the fact that the plaintiff 
is abnormally sensitive to noise, so that he is prevented from working or 
sleeping by noises which would not annoy ordinary people. If this were 
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so. it would mean interference with a persons’s right to do on his 
land anything that does not interfere with others in the ordinary mode 
of using property. Similarly, the law of nuisance does not guarantee to 
a sick man any further exemption from the noise of tralEc in the street 
than it guarantees to him who is well. Ineffectual defences on a Charge 
for Nuisance. — (11 It is no defence that although the nuisance is injurious 
to the individual plaintiff, it is beneficial to the public at large. Thus 
a nuisance ma> be the inevitable result of some manufacture that is 
undoubtedl)’ of immense benefit to the public at large—for example, the 
manufacture say. of hydrochloric acid.—^but it is an actionable nuisance 
nonetheless. No consideration of public utility can be suffered to deprive 
an individual of his legal rights without compensation. (2) It is no 
defence at ail that the place from which the nuisance proceeds is a suitable 
one f6r the purpose of carrying out the operations complained of, and 
that no other place tvill be available in which less\ mischief would result. 
If no place can he found where such a business will not cause a nuisance, 
then it cannot be carried on at all, except with the agreement of adjoining 
ov^-ners. or the sanction of Government. (3) In the case of a continuing 
nuisance it is no defence that all possible care and skill are being used 
to prevent the occurrence of the nuisance. If an operation by any care 
and skill be prevented from causing a nuisance, it cannot be law full) 
undertaken at all. except wuth the consent of those persons who wull be 
injured thereby, or b) the authorit) of a statute. (1) In an action for 
nuisance the defendant will not be permitted to sa) that the plainiilF 
chose to he the owner or occupier of the land affected by it with the full 
knowledge of the inconveniences, for example, the fact that he knowingly 
chose his house close to a factory. If it is a nuisance it is actionable none 
the less. (5) It is no defence that the act of the defendant would not 
have caused the nuisance but for similar acts committed at the same time 
by other persons. Thus, if twenty persons pour out smoke and fumes into 
atomosphere, the contribution of each may be so small, that individually 
it may not amount to a nuisance and that the aggregate quantity may he 
the cause of serious harm or discomfort. In such cases, each one of tbe 
contributors is severally liable. Remedies : Remedies for nuisances are : 
(il Abatement, \ii) damages, and Injunction, (i) Abatement is tbe 

removal of the nuisance by the party injured. The removal must be 
peaceable, without occasioning danger to life or to property', and if it is 
necesary to enter another’s land to remove the nuisance, after giving that 
person notice to remove the same, unless it is unsafe to wait. No greater 
damage than is absolutely necessary shall thereby be caused. (i£) The 
measure of damages in an action for nuisance is the diminution of the 
value of the property in consequence of the nuisance. The plaintiff must 
prove special damage if he claims any. Damages may be given instead 
of an injunction where the injury to the plaintiff is small, or is capable 
of being estimated in money, or w'here it would be oppressive to tbe 
defendant to grant an injunction, (m) In order to obtain an injunction 
it must be shown that the injury complained of is of a permanent charac¬ 
ter, and that damges by way of compensation will not be the appropriate 
remedy. If the injury is continuous, the Court will not refuse an injunc¬ 
tion becuase the actual damage resulting from it is sli»;ht. 
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697. Negligence.—Negligence has been defined as the breach of a 
dut) caused the omission to do something \shich a reasonable man., 
guided upon those considerations %\hich ordinarih regulate the conduct 
of human affairs, \\ould do. or the doing of something i^hich a prudent 
and reasonable man would not do. Actionable negligence consists in the 
neglect of the use of ordinar\ care or skill towards a person to whom 
the defendant owes the dut\ of observing ordinary care and skill. b\ which 
neglect the plaintiff has suffered injury to his person or property. The 
duty of Care : Negligence is siraplv neglect of some care which we are 
bound bv law to e\erc:se towards somebod'v. In the dailv contact of 
social and business life, human beings are thrown into or place themselves 
in an infinite variety of relations with their fellows ; and therefore the 
law refers onlv to the standard of the reasonable man in order to deter¬ 
mine whether am particular relation gives rise to a dutv to take care as 
between those who stand in relation to each other. Negligence, therefore, 
auiounts to “ the absence of the caie which a prudent and reasonable man 
would take in the ciicumstance.*' The Standaid of Care : Care is a 
matter of degree. The standrad of care required is that of reasonable 
in the circumstances of a case. Therefore ifi the greatest care that is 
possible to human nature is not demanded ; to demand it would be to 
hamper beneficial activities if thev are subject to risks of whatever kind ; 
and. U'il care according to the test of the judgment of the defendant is 
not sufficient. The question is not whether the defendant thought himself 
to be careful enough, but whether in fact he attained the standard of due 
care. Thus a hank was held to be negligent although it proved that its 
system had been widely used for fortv v ears without mishap. Reasonable¬ 
ness depends upon the circumstances of the case as known to the defendant 
at the time. Whether in those circumstances as known to him he acted 
as a reasonably prudent man is a question of fact for which no legal rules 
can be laid dowm. Proof of Negligence : The burden of proof is on the 
plaintiff. He must prove that ( a ) the defendant w as negligent ; and 
lb> that this negligence was the cause of the injurv. Res Ipsa Loqmtvr : 
The rule that it is for the plaintiff to prove negligence and not for the 
defendant to disprove it is likely to cause hardship to the plaintiff, because 
it may be that the true cause of the accident lies soiel} within the know¬ 
ledge of the defendant who caused it. The plaintiff can prove the accident 
but he cannot prove how it happened, ^"here the cause of an accident 
lies solely with the defendant’s knowledge, the plaintiff’s proving must 
he impossible, hut for the rule of Res Ipsa Loquitur (the matter speaks 
for itself! wrhereunder, in the first place he need only prove the accident. 
There are many cases in which the accident speaks for itself so that in 
such cases it is sufficient to prove the accident and nothing more. Thus 
in Byrne v. Boadle, a barrel of flour rolled out of an open doorway 
from the upper floor of the defendant’s warehouse, and fell upon the 
plaintiff, a passer-by in the street below. It was held that this wras suffi¬ 
cient evidence as to the manner in which the accident had happened. 
For, barrels, if properly handled, do not commonly behave in this fashion 
and the improbability of such an acident happening without negligence 
was sufficient to justify a jury in finding that negligence was the cause of 
it. The same principle has been applied in cases in which a motor vehicle 
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nioimted on the foot-path and hit a person in the hack and so on. 

698. Contributory Negligence.—If often happens that harm is suffered 
by a plaintiff not solel)- through the negligence of the defendant, but 
through the defendant’s negligence and his o’lvn combined. If the 
plaintiff had used due care for his own safety, he would not have suffered 
injury notwithstanding the defendant’s negligence. In such a case the 
plaintiff is guilty of contributory negligence, and is in general debarred 
from recovering any compensation. Thus in Butterfield v. Forrester, the 
defendant wrongfully obstructed a street by placing a pole across it. 
The plaintiff rode along the street in the evening when there was still 
sufficient light to notice the obstruction and coming into collision with 
the pole he was thrown from the horse and injured. It was held that he 
had no cause of action, as he could, notwithstanding the defendant’s 
negligence, have avoided the accident hy the use of due care. But the 
mere fact that by care the plaintiff might ha\e avoided the accident is 
no defence if under the circumstances of the case his failure to take care 
did not amount to negligence—that is, to lake that much amount of care 
for his own safety which a reasonable man would do in similar circum¬ 
stances. Thus in many instances the plaintiff has a light to assume that 
there is no danger. In certain cases he is entitled to depend upon the 
carefulness of the defendant, and if an accident happens, the defendant will 
not be heard to say that the plaintiff might have avoided it by care. 
In contributory negligence, subject to certain exceptions, the rule seems 
to be this : That W’hen an acident happens through the combined negligence 
of plaintiff and defendant, he alone is liable who had the last opportunity 
of avoiding the accident by care. In other words, although the plaintiff 
and the defendant may both have been guilty of negligence in causing the 
accident, still, if at some point of time before the accident the plaintiff 
has ceased to have any power to prevent it,—^the issue having passed 
beyond his control,—and the defendant still retains the poyver of prevent¬ 
ing it by reasonable care, the whole responsibility passes to the defendant. 
And the prior negligence of the plaintiff becomes irrelevant and 
immaterial. 

699. Latent Defects.—In cases wrhere the injury is caused by the use 
of tackle or machinery for which the defendant is responsible, there is 
no immediate inference that the defendant is at fault if an accident occurs. 
The plaintiff must prove negligence on the part of the defendant. Bui 
if the injury is traced directly to some defect in the tackle or machinery, 
then the defendant must show that the defect is one for which he is not 
responsible. Thus in the leading case of Cates v. Mongini Brothers, the 
plaintiff, who was a midwife, went to the restaurant of the defendants 
to take lunch and sat at a table over which an electric fan was suspended 
wdth a rod attached to the ceiling. As the fan was being switched off b} 
a waiter under her instructions, it fell out on her hand causing her injuries. 
The plaintiff brought out an action of negligence against the defendants- 
It was held that the defendants were not liable as the falling of the fsn 
was not due to negligence on the part of the defendants, but was due to an 
accident owing to a latent defect in the metal of the susnensinn mil aTirt 
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that the accident could not ha\e been averted the exercise of ordinary 
care, skill and caution on the part of the defendants. 

700. Absolute Liability.—This is Lnoi%n as the rule in Rylan-ds 
Fletcher : The rule is as follows : *Tf a pel son brings and accumulates 
on his lard anything "which if it should escape ma\ cause damage to his 
neighbours, he does so at his own peril. If it does escape and cause 
injur}, he is responsible ho'we\er careful he raa} ha\e been and whatever 
precautions he ma\ hate taken to prevent tlie damage.” The facts of 
abote case were : FleLcher was the lessee of mines. Ktland*?, the owner 
of a mill standing on adjoining land, got a resertoir constructed by com¬ 
petent persons. When water was put into the lesertoir h burst and did 
injury to F's mines. It was held that R)lands was liable because he 
Elled the water at his own peril. The principle of Rylands \. Fletcher 
has been applied to all cases where a person who brings on his land 
anjihing which if it escapes is likely to cause damage oi injury. Thus 
it was applied to a proprietor who stored electricit\ on his land ; where 
a company had stored in close proximity a quantity oi cxploshe mate^-ial 
intended for the purpose of making munitions foi Go^einment. with tlie 
result that on a fire breaking out, the\ exphjded with tenific %ioleni.& 
causing loss of life and serious damage to adjoining pioper.y : where the 
defendant had kept a bee-hive on his land and so on. Exceptions to the 
rule of Ry lands v. Fletcher : (ll The rule does not apply to things 
naturally on the defendant's land howe\er dangerous : e.g., noxious 
weeds, rabbits, rats or water. (2) Wheie the thing is kept or brought 
upon the premises with the consent of the plaintiff, the defendant is not 
liable except for negligence. (31 Default of the plaintiff : The rule does 
not apply where the escape is due to the plaintiff's default. 14) The rule 
does not apply for the acts of a stranger : e.g., the defendants were held 
not responsible for the damage due to tlie overflow from a reservoir 
caused by the act of a third person upstream while emptying his own 
reservoir. (5) The Act of God : The rule does not apply if the injury 
was caused by natural elements such as a tempest, floods etc. (6) The 
rule does not apply if the thing causing injury was brought by the defen¬ 
dant with the permission of Government. 

701. Liability for animals.—The liability for animals has de\ eloped 
along two main lines : (il a branch of the lawr of dangerous things ; and 
(zi) a branch of the law of trespass. Under Branch (ij there are two 
classes of animals : {at animals /eroe nature, e.g., a tiger or a gorilla 
which are obviously of a dangerous nature although individual animal 
may be tamed ; {b\ animals mansuetae nature, e.g., a dog, cow or a 
horse, which have in individual cases gi%en indication of the development 
of a vicious or dangerous disposition, though not as a species dangerous 
to mankind. In (a) a man keeps such animals at his peril ; if harm 
follows, he is absolutely liable. Where a wld animal does damage 
natural to its species, liability is independent of its actual tendencv, and 
cannot be avoided by die fact that the owner believed the animal in 
question to be harmless. But where the damage is not natural to the 
species, the plaintiff must prove ^scienter’ or ‘knowledge’ to the effect 
that the defendant knew the particular animal was of a vicious disposition. 
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Thus it is in the nature of tigers, etc., to attack mankind and othe 
animals ; if any harm is caused no proof of ^scienter’ is necessary, am 
it is conclusively presumed. But dogs do not naturally bite mankind anc 
the plaintiff must prove that the defendant actually knew that the parti 
cular dog in question had a vicious tendency. Thus, in May v. Burdett 
the plaintiff had been bitten by a monkey kept by the defendant on his 
premises, and in answer to the contention of the defendant that he was 
not liable save for want of due care in taking j^recautions, it was held 
that a person who keeps a mischievous animal in his premises with the 
knowledge of its propensities is bound to keep it secure at his peril; 
and that if it does mischief, negligence is presumed. Whether any parti¬ 
cular species of animal is a question of law. So it has been decided 
that it is in the nature of an elephant to attack human beings but that 
it is not in the nature of a bull to do so ; that it is not natural for a 
horse to kick a human being : that camels are the oldest domesticated 
animals in the world and so on. fii) Brayich of the law of trespass : If 
a persons’s cattle, sheep or poultry stray into his neighbour’s land or 
garden, the owner is liable for the loss or damage caused irrespective of 
the fact whether the owner tried his best to prevent the animal from 
straying, or whether he had taken all care and had not been negligent. 
It is sufficient, in an action of land-trespass for the plaintiff to pro\e that 
animals of that kind as a class have mischievous tendencies, and it is not 
necessary to prove that the owner had ^scienter^ (knowledgeI that the 
particular animal had that vicious tendency. A person is not, however, 
liable for the trespass of all kinds of domesticated animals. It is well 
settled that he is not liable for the trespass of his dog : for trespass by a 
dog in ordinary circumstances is not likely to do substantial damage. 
Further, dogs cannot always be kept shut up. The Court of Appeal in 
England has recently held that the cat is in the same privileged position 
as a dog. Thus the owner of a trespassing cat which eats his neighbour’s 
pigeons is not liable. 

702. Remedies for Torts.—Remedies for torts are of two kinds, being 
either judicial or extra-judicial—remedies by way of an action at law, 
and remedies by way of self-help. Judicial remedies are of three kinds, 
(,j) damages. {ii\ injunction, and (m) specific restitution of property. 
An injunction is an order of the court directing the defendant to abstain 
from the commission, continuance or repetition of an unlawful act, or to 
do something which he is not legally bound to do,—such an order being 
enforced by imprisonment or by way of attachment of property in case 
of disobedience. Rules regarding injunctions are governed by the Civil 
Procedure Code. Specific Restitution of Property ; He who is wrongfully 
dispossessed of his land, is entitled to recover not the value of the land as 
damages, but the land itself and a judgment in his favour will be executed 
by force if need be ; so, in the case of goods wrongfully taken or de¬ 
tained, the owner has the option of claiming either their value as damages 
or specific restitution. Damages : The damages recoverable for a tort 
are either nominal or real. Nominal damages are a small of money— 
for example a farthing or a pie awarded not by way of comp^sation for 
any actual loss suffered, but merely by way of recognition of the exis- 



Extra-Judicial Rem edies 


331 


ience of some legal right vested in the plaintiff and violated by the 
defendant. Nominal damages are awarded in those cases of torts which 
are actionable per se, e.g.. in the case of trespass to land, or for libel, 
where although the plaintiff has suffered no damage whatever, he has 
nevertheless a good cause of action which must be recognised b) the Court 
1>\ the award of a nominal sum b\ W'a\ of damages. Real Damages are 
those w’hich are assessed and awarded as compensation for damage 
actually suffered b} the plaintiff, and not by way of mere recognition 
of a legal right w'hich is ^ iolated. They ma\ Le ver) small, but the\ 
represent the actual damage. General and Special Damages.—General 
Damage is that kind of damage which the law presumes to follow from 
the wrong complained of, and which, therefore, need not be expressly set 
out in the plaintiff's pleadings. Special damage on tlie other hand, is 
damage of such a kind that' it will not be presumed by the law. and 
therefore must be expresslv alleged in those pleading‘s, so that the defen¬ 
dant may hate notice of the nature of the claim—otherwise the plaintiff 
will not be permitted to give evidence in support of such claim. Thus 
in an action for false imprisonment, general damages are recot erahle in 
respect of the inconvenience, indignity and discomfort so suffered by the 
plaintiff : for these are the natural and normal results i\hich the law 
presumes to follow from tvrongs of this description. But if the plaintiff 
has. bt' his imprisonment, suffered any specific pecuniary loss or has 
incurred medical expenses, this is special damage which must be expressly 
alleged and proved ; otherwise compensation cannot be recot ered in res- 
}>ect of it. Compensatory arid Exemplary : Compensatory damages are 
awarded as compensation for. and are measured by the material loss 
suffered by the plaintiff. Exemplary' damages on the other hand, are a 
sum of money awarded in excess of any material loss and by w'ay of 
consolation for any' insult or other outrage to the plaintiff’s feelings that 
is involved in the injury complained of. Thus an assault may do no 
harm whatever ; for it may amount to nothing more than a mere threat 
of -ciolence ; yet if it is cormnitted in such a manner, or under such 
circumstances as to be a grave attack upon the dignity of the plaintiff, 
he may recover very substantial damages for it. 

703. Extra-Judicial Remedies in Torts.—In certain cases it is lawdul 
;o redress one’s injuries by' means of self-help without recourse to the 
:ourts. They are : (1) Self-defence : it is lawful for any person to use 
easonable force to protect himself, or any other person against any 
mlawful use of force. Force is not reasonable if it is, ii) unnecessary 
.e.. greater than is required for the purpose, and (if) disproportionate 
o the evil to be prevented. (2) Prevention of Trespass : an occupier of 
and or any person with his authority may use reasonable force to prevent 
respassers from entering, or to eject them. But the force used should be 
easonable for the purpose. (3) Re-entry on land : A person wrongfully 
ispossessed of land may retake possession of land, if he can do so in a 
eaceful and reasonable manner. (4) Re-caption of Goods : It is neither 
crime nor a tort for a person entitled to possession of a chattel to take 
: either peaceably or by the use of reasonable force from one who has 
Tongfully taken it or wrongftflly detained it. (5) Abatement of Nidsan- 
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ces : The occupier of land may lawfully abate {i.e., terminate by bis o>vr 
actj, any nuisance injuriously affecting it. Thus he may cut overhanoiar- 
branches or spreading roots from his neighbour’s trees, but, (£) 
giving notice ; {ii) the least mischievous method must be chosen ; 
there is no such right where no injunction ^^ould be granted against 
continuing the nuisance because it is too trivial. ( 6 ) Distress Damale 
Feasant : An occupier may lawfully seize any cattle or any chattel which 
are unlawfully on his land doing damage there, and detain them until 
compensation is paid for the damage. This right is known as that of 
distress damage feasant —to distrain things which are doing ijamag e 
There is no right of sale, but only a right to detain the things untii 
adequate compensation is done. The statutory powers of land-lords to 
sell things for distrained rent do not apply. 


SPECIFIC RELIEF 


[In granting a decree of specific performance, the Court in effect 
says to tlie defendant. “ You must perform specifically the contract in 
which you ha\e entered, i.e. you must do the very thing 50 U have pro¬ 
mised to do. If, for instance, you have sold or bought land, }ou must, 
in the former case, convey it to the purchaser, and in the latter case, 
pay the agreed price to the vendor, because the purchaser is ready to pa) 
you in the former case and the vendor is ready to convey the land in the 
latter.” It must be noted, how'ever, (t) no oue is entitled to any specific 
relief under the Act in respect an agreement which is void, that is, which 
is not enforceable by law ; again, (ii) a person though entitled to specific 
performance of a contract is not bound to seek that relief only. He ma) 
sue for damages instead, or, for damages in the alternative to specific 
performance. And lastly, (iiY) no person can be granted specific per¬ 
formance the effect of which will be to override the provisions of the 
Indian Registration Act.] 

704. Suit for the possession of immovables property.—Under S. 9 , a 
person who is dispossessed without his consent, of immovable propert\ 
may, by a suit instituted within six months from the date of dispossession, 
recover possession therof, notwithstanding any title that may be set up 
in such a suit. In such a suit the Court cannot go behind the fact of 
possession and has not to determine title. Such a suit cannot be brought 
against Government. There is no appeal against or review of the decree 
passed in such a suit. The only remedy of the aggrieved party (one eject¬ 
ed) is to bring a regular civil suit to establish his title to the propert) 
and for recovery of its possession. The object of Section 9 is to dis¬ 
courage people taking the law in their own hands, however good their 
title may be. It provides for the summary removal of anyone who dis¬ 
possesses another, whether peaceably or otherwise. A suit under this 
section would not lie if a previous suit for the same relief is dismissed. 

705. Specific delivery of movable property.—Any person having the 
possession or control of a particular article of movable property of which 
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he is not the owner, may be compelled specifically lo deliver it to tiie 
n»rson entitled to its immediate possession, in any oi the foJowmg 
cases 111 If the thing claimed is held by the defendant as agerU or 
trustee oi the claimant. ‘2i When compensation in money ^vould not 
afford the claimant adequate relief for the loss of tne thing claimed. 

1 3) When it would be extiemely dificult to ascertain tne actual damage 
caused by its loss. e.g. in case of articles of unique \alue. articles o 
curiosity, etc.; of such movables it is .ery difficult to measure the loss 
in money, and hence specific delivery is decreed ; so also, if the s a 
he of private companies not easily obtainable in the market but not so 
L ie case of sale public stocks. l4> ^lien the possession of the thing 
claimed has been wTrongfully transferred from the claimant. 

706 Contracts which cannot be specificafiy enforced.—The following 
kinds of contracts cannot he specifically enforced : < 1 i ^ 

acts imGiving personal skill, e.g. to paint a picture, write 
a course of lectures and so on ; ^2| Agreement to marry : (oi 
uhich involves the performance of a continuous duh exiending o 
years • (4) Contracts which are revocable by its very nature e.g.. one to 
'enter into a partnership which does not specify the duration thereof. 

707. Specific peformance of part cf the contract.—Since the contract 
is to be performed in its entirety, as a general rule, the Court wi 1 no 
direct specific performance of a part of a contract ; but certain exceptions 
to this are recognized by the Specific Relief Act. They aie : U) If a 
party to a contract is unable to perform the whole of his part of it, and 
tide part which must be left unperformed bears only c small 
to the whole in value and admits of compensation m money. the Court may 
at the suit of either party, direct the specific performance of so ot 

the contract as can be performed, and awmrd compensation m 
the deficiency. But (U) if the part which must be left 
forms a considerable portion of the whole or does not atot of 
tion in money, the party in default is not entitled to obtain ^ ^ 

specific performance. However the Court may, at suit 
party, direct the party in as he can perform, provided the Pl^mt^ r® 
Finishes all claim to further performance and all rights to compens^ 
tion either for the deficiency or for the loss or damage sustamed by hiin 
through the default of the defendant (in) S. 16 ^ 

‘•when a part of a contract which, taken by itself, can and o ^ 
specifically performed, stands on a separate and independent footing from 
aLther part of the same contract which cannot or ought not to ^P®®J: 

fically performed, the Court may direct specific performance of 0“® 

part.” ^In no other case is a part only of a contract to be specifically 

^forced. 

' 708. Remedies against a seller with imperfect tide.—S. 18 of the 
Specific Relief Act grants to a purchaser or lessee Pf^Pf^y “® lollop¬ 
ing rights against a vendor with imperfect title ‘—(I-) H vendor or 
Wr has, subsequently to the sale or lease, acquired any interest in the 
property, the purchaser or lessee may compel him, or a peKonc ai g 
undCT Mm to mate good the contract out of such interest. (2) Where the 
concurrence of other persons is necessary to validate the sa e or ease, an 
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they are bound to convey it at the lessor’s request, the purchaser or les^ 
may compel him to procure such concurrence. (3) Where the vendor 
professes to sell unencumbered property, but the property is mortgaged 
for an amount not exceeding the purchase-money, and the vendor has°in 
fact only a right to redeem it, the purchaser may compel him to redeem 
the mortgage and to obtain a conveyance from the mortgagee. (4) Where 
the vendor or lessor sues for specific performance of the contract and 
the suit is dismissed on the ground of his imperfect title, the defendant 
has a light to the return of his deposit with interest thereon, with his cost® 
of the suit, and to a lien for such deposit, interest and costs of the vendor 
or lessor in the property agreed to be sold or let. 

709. Willingness to pay damages no bar to specific performance.— 
The fact that a sum is mentioned as the amount to be paid in case of its 
breach, and that the party in default is willing to pay the same, is not a 
bar to specific performance, if the contract is otherwise proper to be 
specifically enforced. Thus, if A contracts to sell to B a rare article for a 
price or to pay damages instead, he cannot, in a suit for specific perfor¬ 
mance by B, say that he is willing to pay the damages and the Court will 
grant specific performance if that is the proper remedy. 

710. Defences to an action for specific performance.— ( 1 ) That the 
circumstances of the case are such as to give the plaintiff unfair advantage 
over the defendant, though there is no fraud or misrepresentation; (21 
That specific performance would involve a great hardship on the defen¬ 
dant if enforced, and would not involve such hardship on the plaintiff if 
not enforced ; (3) That the plaintiff had already chosen his remedy 
or that he could not recover compensation for the breach, or that he 
failed to perform an essential term of the contract that remained on his 
part to^ he performed ; (41 That his assent to the transaction was given 
under influence of mistake of fact, or was obtained by misrepresentation. 

711. Rectification of a deed or conveyance.—Rectification means the 
correction of an error in a deed or conveyance. Rectification is entirely 
at the discretion of the Court ; in order to get this relief it is necessary 
that the rrdstahe (either of fact or law) should be mutual or that there 
should be fraud, and such fraud or mistake must have resulted in the 
contract or other instrument in writing, not truly expressing the intention 
of the parties. Either party or his representatives in interest may institute 
such a suit ; but the Court will interfere only on a clear proof of the 
fraud or mutual mistake, and after ascertaining the real intention of the 
parties. The Court will then rectify the intrument so as to express the 
true intention so far as that can be done without prejudice to the rights 
acquired by third parties acting in good faith and for value. 

712. W^hen a contract can be allowed to be rescinded.—^Rescission 
means in general, the revocation or withdrawal of a contract. S. 35 of 
the Specific Relief Act empowers the Court to allow rescission of a con¬ 
tract in the following cases : (IJ If the contract is voidable or terminable 
by the plaintiff, e.g., in case of a contract induced by coercion, undue 
influence, fraud or misrepresentation. It must be terminable by the 
plaintiff only and not by both the parties, £.€., it must not he void alto¬ 
gether. (2) If the contract is unlawful for causes not apparent on its 
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face, and the defendant is more to blame than the plaintiff ; the accident 
mistake or fraud which is pleaded, must be such as would go to the bottom 
of the contract radically affecting its merits and not such as to admit of 
a rectification. (3j If the decree which was to be for specific 
performance of a contract of sale, or of a contract to take 
a lease, has been made and the purchaser or lessee makes default 
in payment of the purchase-money or other sums which the Court has 
ordered him to pay. A contract in writing cannot be rescinded by the 
Court unless the party against whom it is adjudged can be restored to 
substantially the same position as if the contract had not been made. On 
adjusting the rescission of a contract the Court ma} require [he party to 
whom such relief is granted to make any compensation to the other. 

713. Cancellation of an instrument.—This relief, like rectification, 
is in the discretion of the Court. A person ma\ sue to have an instrument 
adjudged void or voidable and get it delivered o\er to himself or cancelled. 
He must, however, satisfy the Court that the instrument, if left outstand¬ 
ing, may cause him serious injury or tliat he has reasonable apprehensions 
thereof. The Court has the discretion even to cancel an instrument in 
part and allow it to stand for the residue if the instrument evidences 
different rights and obligations. It may, if it is necessary for the ends of 
justice, require the plaintiff to make compensation to the other party. 
Before an order for cancellation of an instrimient can be made, the 
plaintiff must prove :—(aj That the instrument is \oid or at least void¬ 
able against him. (6) That he has reasonable apprehension of injury 
from the instrument if left outstanding, icl That the threatened injury 
is serious, (d) That the case is such that the Court ought to exercise its 
discretion to cancel the document. 

714. Declaratory decrees.—S. 42 of the Specific Act makes provision 
for a particular relief, where there is no specific performance or no 
award of compensation ; hut there is merely a declaration of the rights of 
parties. Thus when a person denies or is interested in denying the title 
of another person to any legal character or to any right as to any property, 
to which said character or right that other is entitled, that other person 
may institute a suit against the former and the Court will then, in its 
discretion make a declaration that he is so entitled ; in such a suit the 
plaintiff need not ask for any further relief ; but if the plaintiff, being 
able to seek any further relief than a mere declaration of title, omits to 
do so, the Court shall not pass any such declaration. Such a decree is 
binding only on the parties to the suit and the persons claiming through 
them respectively, and where any of the parties are trustees, persons for 
whom they are trustees. There can be no execution of a declaratory- 
decree. 

715. Performance of public duties.—This is called the issue of a writ 
of mandamus. Ss. 45-51 of the Specific Relief lay down rules gOTern- 
ing the jurisdiction of the Courts in enforcing performance of public 
duties, and the following is the procedure :—^Any of the High Courts 
at Fort William, Madras, and Bombay, can make an ovAex^r^quiring 
specific act to be done or forborne, within the local limits of its 
ordinary original civil jurisdiction by any person holding a public office. 
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temporary or permanent, or by any corporation or any inferior Court 
of jurisdiction. Such act or forbearance must be clearly incumbent 
such public officer or Court or corporation under any law for the tiiB 
being in force, and must, in the opinion of the High Court, be consonant 
to right and justice. Further, the applicant (to the satisfaction of the 
Court! must have no other specific and adequate legal remedy, and the 
remedy given by the order applied for must be such as would be complete 
The application must have been made by some person whose property 
franchise or personal right would be injured by fhe forbearing or doine 
of the said specific act. It must be founded on affidavit of the person 
injured, staling his right in the matter in question, his demand of justice, 
and the denial of his right. Procedure .—The High Court may malrf. th^ 
order absolute in the first instance or refuse it or grant a rule nisi to show 
cause why the order applied for should not be made, or it may 
an order in the alternative ; lastly, if no cause is shown, it may make a 
final peremptory order to do the act or forbear from it absolutely. The 
costs are in the discretion of the Court. An appeal lies from such an 
order. Note the following :— (i) It is only three High Courts mentioned 
above that can exercise this prerogative, and that too only when there is 
no other specific remedy ; thus a Court would refuse to interfere under 
this chapter on the application of a purchaser of shares in a compan\, 
whom the directors refuse to register as a shareholder for he has a 
remedy open under S. 58, Indian Companies Act ; but it would interfere 
to restrain a person who is not duly elected from exercising the functions 
of duly elected Municipal Commissioner ; similarly the Court will inter- 
fere and restrain the University by an injunction to declare the result of 
an election for the Senate if it is brought before it that the procedure 
followed at the election was illegal, (if) The High Court cannot, under 
S. 45, make any order binding on the Government, i.e. Secretary of 
State, Viceroy, and Governors of Madras, Bombay or Bengal, nor 
an order on any servant of the Crown as such, merely to enforce the 
satisfaction of a claim upon the Crown. 

P 

716. Preventive relief.—Preventive relief is a proceeding by which 
a person may obtain an injunction to prevent or restrain some threatened 
act being done, which, if done, would cause him substantial damage for 
which money would be no adequate or sufficient remedy. In such casK 
relief is granted by an injunction enjoining the other party to refrain 
from doing that which he is imder an obligation to do. Granting such 
relief is entirely at the discretion of the Court ; an injunction may be 
(i) temporary, (i£) perpetual, or (£w) mandatory. When injunction will 
not be granted .—Section 56 of the Act gives general cases in which injunc¬ 
tion is refused. In other cases, even, it is not obligatory on a Court to 
give an ixy unction ; it has to exercise its discretion, regard being had 
to the merits of each case. An injimction will not be granted :—(1) To 
sta.y a judicial proceeding pending at the institution of the suit in which 
injunction is sought, unless such restraint is necessary to prevent a multi¬ 
plicity of proceedings. (2) To stay proceedings in a Court not subor¬ 
dinate to that from which the injunction is sought. (3) To restrain 
persons from applying to any legislative Body, (4) To interfere with 
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the public duties of any department of the Central or Provincial €k)vern- 
ment. (5) To stay any criminal proceedings. t6i To prevent, on the 
ground of nuisance, an act of which it is not reasonabh clear that it will 
be a nuisance. No relief, by way of injunction, can be given for an 
imaginary injury. 

717. Restraining the breach of negative covenants.—^When a contract 
consists of af&rmative and negative covenants, i.e. to do a certain act and 
restrain from doing something, the mere fact that the Court cannot compel 
specific performance of the affirmative clause, shall not preclude it from 
granting an injunction against the breach of the negathe covenant ; but 
in order that the Court may act it must be shown that the applicant must 
not have himself failed to perform his part of the contract. The affirmative 
and negative covenants must be distinct and separate, and each of them 
should be substantive parts of the contract. Illustration : (z I A contracts 
to sell to B for Rs. 1,000, the goodwill of a certain business and further 
agrees not to carry on the same business in Calcutta. B pays A the 
Rs. 1,000, but A carries on the business in Calcutta. The Court cannot 
compel A to send his customers to B, but B may obtain an injunction 
restraining A from carrying on the business in Calcutta. (zz I A contracts 
with B to sing for twelve months at B’s theatre and not to sing in public 
elsewhere. B cannot obtain specific performance of the contract to sing, 
but he is entitled to an injunction restraining A from singing at any other 
place of entertainment, {iii\ B contracts with A that he will serve for 
twelve months as a clerk. A is not entitled to a decree of specific per¬ 
formance of this contract but he is entitled to an injunction restraining 
B from serving a rival house as a clerk. 

718. Mandatory injuncion.—This is something positive in character 
as opposed to an ordinary injunction which is issued to a person merely 
to restrain him from breaking the contract or from invading a person’s 
right to the enjoyment of property ; or to preserve the property in status 
quo for a time- S. 55 of the Specific Relief Act says that when to prevent 
die breach of an obligation it is necessary to compel the performance of 
certain acts which the Court is capable of enforcing, the Court has the 
discretionary jurisdiction to grant an injunction to prevent the breach 
complained of ; and also to compel performance of the requisite acts. 
Illustrations : (zj A, by new buildings, obstructs lights to the access and 
use of w’hich B has acquired a right by limitation. B may obtain an 
injunction not only to restrain A from going on with the buildings, hut 
also to pull down so much of them as obstructs B’s lights. (iz) A threatens 
to publish statements which might amount to defamatory concerning B. 
The Court may grant an injimction to restrain the publication, even though 
it may be shown not to be injurious to B’s property. 


THE LAW OF TRUSTS 

719. Requisites of a valid Trust—Any person who has attained the 
age of majority may create a valid trust of property over which he has a 
right of disposition. In order to create a valid trust it is necessary that 
22 
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the author of the trust should indicate "with reasonable certainty, (i| 5,5 
intention to create a trust, (u) the purpose of the trust, [Hi) trust pro¬ 
perty, and (iv) beneficiary. No technical expressions are necessary for 
the creation of a trust but the 'vvords used must be capable of beint 
construed as imperative but not merely as a request. The last requisite 
of a valid trust is that the property must be transferred to the trustee 
unless the trust is declared by will or the author of the trust is himseli 
one of the trustees. If the author of the trust is one of the trustees, no 
transfer is necessary, for the settlor changes the character in which he 
holds the property'. In order that the owner of the property may constitute 
himself the trustee it is necessary* that he must use language to show that 
there is a clear intention on his part to divest himself of all beneficial 
interest in it ; it cannot be presumed merely because a father opens an 
account in the name of his son. If the property is immovable, it must be 
declared by an instrument in writing (signed by the author of the trust! 
and registered ; or by will of the author of the trust. If it be movable, 
it should be declared either as in the case of immovable property', or the 
ownership of the trust property should be transferred to the trustee. Who 
may he a beneficiary. —Every person capable of holding property may he 
a beneficiary. He is not bound to accept the interest under the trust. 
He may renounce his iiiteiest by disclaimer addressed to the trustee or b^ 
setting up a claim inconsistent therewith. Acceptance of office of 0 
trustee : Office of a trustee is one of confidence at a person’s free will to 
accept or refuse, and no one is under any legal obligation to accept it. 
It may be accepted by any W'ords or acts of the trustee indicating with 
reasonable certainty such acceptance ; but acceptance is presumed if the 
trustee does not disclaim within a reasonable time. Who can he a trustee : 
Any person who is capable in law of holding property in his own right 
may hold the office of trustee in respect of such property. Thus all 
persons including married women, corporations, are capable of being 
trustees. But where the trust involves the exercise of discretion, it is 
necessary that he must be a person competent to contract. The following 
are not proper persons to be appointed trustees : a person domiciled 
abroad, an alien enemy, a person having an interest inconsistent with 
that of the beneficiary, a person in insolvent circumstances, and a married 
woman and a minor. Purpose of trust : A trust can be created only for 
a lawful purpose. Purpose is not deemed to be lawful if : ( 1 J it is 
fraudulent ; or ( 2 ) it is forbidden by law ; (3) it is such that if permitted, 
it would defeat the provisions of any law ; (4) it is regarded by the 
Court as immoral or opposed to public policy. If the purpose is unlawful 
the trust is void. Illustrations ; (a) A conveys property to B in trust 
to apply the profits to the nurture of female foundlmgs to be trained up 
as prostitutes. The trust is void, ib) A bequeaths property to B in trust 
to employ it in carrying on a smuggling business, and out of the profits 
thereof to support A’s children. The trust is void, (c) A, while in insol¬ 
vent circumstances, transfers property to B in trust for A during his life, 
and after his death to B. A is declared an insolvent. The trust for .4 
is invalid as against his creditors. Avoidance of trusts ; The settler cannot 
avoid a completely constituted trust unless there is an express power of 
revocation in the trust-deed. He can set aside the trust only on the ground 
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of coercion, fraud, undue influence or mistake. A trust created by will 
may be revoked at the pleasure of the testator. A trust othericise created 
can be revoked only by the consent of all the beneficiaries if tlie}' have 
attained the age of majority or in exercise of a power of revocation 
expressly reserved to the author of the trust. When it is one made in 
favour of creditors and not communicated to them, it may be revoked at 
the pleasure of the author of the trust. 

720. Duties of a Trustee.—111 He must execute the trust, i.e.. fulfil 
the purpose of the trust and obey the directions gi\en except as modified 
by the consent of beneficiaries competent to contract or. when express 
obedience to the directions would be impracticable, illegal or injurious 
to the beneficiaries. If it is for payment of debts, he has to pay only 
those that are not barred by limitation. If he is authorized to sell by 
auction, he cannot sell by private contract. 12 ) He must inform himself of 
the state of the trust property ; thus if the trust properly is a debt out¬ 
standing on personal security, and tlie deed leaves no discretion to leave 
it outstanding, he must recover the debt without delay. l3l He must 
protect the title to the trust property, z.e.. he must bring and defend all 
necesasry suits and take all possible steps to preserve the trust property: 
e.g., he must get a document registered if necessary. (41 He should not set 
up the title of a third person adversely to the beneficiary. 15 ) He must 
exercise reasonable care. The standard is that of an average prudent 
man ; that is, as such a man would deal with his own property. His 
discretion is subject to control by the principal Civil Court of original 
jurisdiction. (6) He must convert perishable security- \^Tien trust is 
created for the benefit of several persons in succession and the property 
is of a wasting nature, the trustee must, in the absence of any intention 
to the contrary in the trust instrument convert it into that of a permanent 
or immediately profitable character. (7l He must be impartial. —When 
there are more beneficiaries than one. he cannot execute the trust for the 
advantage of one at the expense of another, (81 He must be ready with 
accounts. —He must keep clear and accurate accounts, and at all reason¬ 
able times to furnish the beneficiary if the latter desires, full and accurate 
information as to the amount and state of the trust propery. (9) He 
should invest only in authorized securities, mentioned in s. 20, i.e., he 
can invest only in any of the following : (f I Promissory notes, debenture- 
stocks or other securities of the Indian Government or of the United 
Kingdom of Great Britain and Ireland : or Ur) Stocks, debentures or 
shares in railw’ay or other companies, the interest whereof is guaranteed 
by the Secretary of State for India in Council ; or \iii) First mortgage 
of immovable property in British India in certain cases. [Aote.— 

These rules apply where the trust property consists of money and cannot 
be applied immediately or at an early date to the purposes of the trust. 
( ii) If there is a specific direction in the trust-deed to invest in a particular 
security, that must be followed, (nil Even wrhere the trust-deed gives a 
discretion to invest where he thinks fit, the trustee cannot do it in any 
security not covered by s. 20. (iv) He can invest only, and not employ 
it in trading or business speculation, (v) He cannot lend on a personal 
security.], 
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721. Breach of Trust.—A breach of trust is a breach of any duty 
imposed on a trustee, as such, by any law for the time being in for^e 
For such breach of trust the trustee is personally and after his death his 
estate becomes liable. If there be two separate breaches and one of them 
causes a gain and the other a loss to the trust propert}, he cannot set o§ 
the loss against the gain. He can set off the one against the other onl\ 
if the gain and the loss arise out of the same transaction. The trustee 
has to pay damages and even interst in addition to damages for breach 
of trust in the following cases ;—(1) Where he has actually received 
interest, he must account for the actual sum so received. (2) Where he 
has committed dela> in paying trust money to beneficiaries, at 6% simple 
interest. (3) Where he is guilty of direct breach or gross misconduct, 
e.g., failure to invest the money properly or to accumulate interest thereon, 
he would be liable to account for compound interest with half-yearly 
rests at the same rate. (4) Where he employ's trust property in perso nal 
trade or business, the beneficiary has the option either to demand com¬ 
pound interest or net profits so made. 

722. liability of a trustee for the default of his co-trustee.—The general 
rule is a trustee cannot be held liable for the acts or default of his co-trus¬ 
tee unless he himself participated in or contributed to it. But if he is reckless 
enough to leave the trust property under the sole control of his co-trustee, 
he will be liable. Provided that, in the absence of an express declaration 
to the contrary in the instrument of trust, a trustee is so liable—(a) where 
he has delivered trust-property to his co-trustee without seeing to its proper 
application ; (.6) where he allows his co-trustee to receive trust-property 
and fails to make due enquiry as to the co-trustee’s dealings therewUk or 
allow's him to retain it longer than the circumstances of the case reasonably 
require ; (c) where he becomes aware of a breach of trust committed or 
or intended by his co-trustee, and either actively conceals it or does not 
within a reasonable time take proper steps to protect the beneficiary 
(3.26). Where a liability is incurred through a breach of trust to which 
all the trustees were party, then such liability must be met as between 
the trustees by equal contributions from all the trustees. This is the 
genral rule. Thus if the trustees jointly commit the breach, or if one of 
them by his neglect enables the other to commit it, each of them would 
be liable to the beneficiary for the whole loss. As between themselves 
there can. be no contribution if one is guilty of fraud ; but in other cases 
a trustee may call upon his colleagues to contribute to the loss. 

723. Disabilities of a trustee.—(1) He cannot at his will renounce 
after acceptance. He can do so only :—(o) With the permission of the 
principal Civil Court of the district, {b) With the consent of the bene¬ 
ficiary, if he be competent to contract, (c) If there is such special power 
reserved in the trust instrument. (2) He cannot delegate his office to 
another. The confidence reposed in a trustee is of a strictly personal 
character, and the duties connected with the trust must be performed by 
him personally. If he allows or appoints his co-trustees or others to act 
for him and by or through their acts or defaults any loss arises to the 
trust estate, then if there is no special provision in the trust deed, he will 
incur liability if such co-trustee occasions any loss to the beneficiary. As 
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a general rule a trustee canot delgate his duties uuder a trust, unless there 
is a necessity for such delegation. For example, under S. 23. a trustee max 
employ a solicitor, a banker or a stock-broker to transact any business 
in the execution of the trust provided he exercises proper discretion in 
selecting such agent. Whenev er in the ordinarv course of the trust business 
it is usual to appoint agents, he may appoint them. (3) Trustees cannot 
act singly. S. 48 requires all co-trustees to join in the execution of the 
trust except where it is otherwise to appoint agents, he mav appoint them. 
14) A trustee cannot charge ‘remuneration ' for services. —S. 50 disables 
a trustee from receiving remuneration for his trouble, skill and loss of 
time in excuting the trust, unless I i I The instrument of trust allow s it ; or 
(il) there is an express contract to that effect entered into with the 
beneficiary ; or (ui) It is expressl} allowed bv the Court at the time of 
the trustee’s acceptance of the office—^where the execution of the trust is 
more than ordinarily burdensome. I 51 He cannot use trust property for 
his own purposes. He cannot deal v^ith it for a purpose unconnected 
w’ith the trust. If he uses the trust propeitv for his own purposes, he is 
liable to make good the loss and is also a constructive trustee of the profit 
so made. (61 Co-trustees should not lend trust property to one of them¬ 
selves even on mortgage or personal securitv. ( 7 i He should not purchase 
the trust property for himself either directlv or indirect!}. If a trustee 
wrongfully purchases the trust propertv. the beneficiar} mav have the 
property declared subject to the trust or re-transferred bv him (trustee* 
if it remains unsold in his hands : if such property is bought bv a 
third person from the trustee with notice of the trust, the beneficiarj mav 
sue such third person for the return of the property on pavment of the 
purchase-mone}. The beneficiary ma} debit the same and also the coasts 
of litigation to the trustee. 

724. Bights of the beneficiary.— (1) A beneficiarv has a right to the 
rents and profits of the trust propertv and is entitled to hav’^e the intention 
of the author of the trust specifically executed. If the settlor directs 
accumulation of income, he can demand a re-transfer of the trust property 
immediately on attaining majority. (21 He mav. if competent to contract 
require the trustee to transfer the trust property to him or to any person 
he may direct. (3) He may (if competent to contract I transfer his oivn 
beneficial interest. (4) When no trustees are appointed or all of them 
die, disclaim or are discharged, he mav sue for the execution of the trust, 
and it shall, so far as is possible, be executed by the Court until the 
appointment of another trustee, (5) He has a right to inspect and take 
copies of instruments of trust, account, etc. ( 6) He has a right to proceed 
against the trustee for breach of trust. (7) \IJTien trust property comes 
into the hands of a third person inconsistently with the trust, the bene¬ 
ficiary is entitled to follow the property in his hands. (8) He has a right 
to compel his trustee to perform any act of duty or to restrain him by 
an injunction from committing a breach of trust. 

725. Bights of a trustee.—(1) He is entitled to the possession of 
die instrument of trust and all documents of title relating solely to the 
trust property. (2) He is entitled a reimbursement for all proper expenses 
out of the trust property, e.g. he can charge for reasonable costs incurred 
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life of a person in whom he has no insurable interest, it comes under the 
category' of gambling or wagering contract and therefore void. In case 
vs'here life insurance is effected for the benefit of a person other than 
the one vshose life is assured, the person for whose benefit the policy is 
taken out should be mentioned in such polic\ and the amount of assurance 
should not exceed the pecuniarv interest of such a person in the life of 
the assured at the time of effecting the policv. For example, (r) A tvife 
has an insurable interest in the life of her husband to anv extent ; simi- 
larlv, U't) A husband has an insurable interest in the life of his wife ; 
but there is no presumption that a father has insurable interest in 

the life of his child. Therefore a parent cannot make a valid insurance 
on the life of his child, unless he has a pecuniary interest in it. The 
expense of education, being a mere moral obligation, does not of itself 
confer such an interest. Neither has a child who has attained his majority 
any insurable interest in the life of his parent, qua parent. But a father 
v\hen possessed of any interest in property dependent upon the life of his 
son, may insure the life of his child, and the same rule applies to a child 
insuring the life of his parent ; ( iv I A creditor has an insurable interest 
in the life of his debtor, to the extent of his claim, as the chance of 
obtaining payment is considered to be diminished bv the death of the 
debtor ; (u) A surety has an insurable interest in the life of the principal 
debtor to whom he is entitled to look for indemnity. It is essential that 
the insurable interest should exisA at the time the insurance is effected and 
policy is made. 

728. Proof of death.—In case of policies payable at death, the death 
of the insured has to be proved. The usual proof is a certificate of death 
from the registrar (and in moffussil places where there is no such registrar, 
a certificate from the magistrate 1 and a declaration from two respectable 
persons (one of them should be the medical attendant who declared that 
life was extinct) as to the identity of the insured. In case of death 
by accident or suicide, a copy of the finding of the coroner’s jury, or of 
a magistrate to that effect is required. In the case of death in a foreign 
country, the death certificate and the declaration of the medical practi¬ 
tioner who attended with the attestation of the British Consul is required. 
In case where a person was on board a steamer which is proved to have 
met with a storm, that fact may be construed by proof of his having been 
abroad at the time of the sinking of the ship. 

729. How Life Assurance is Effected.—^Before a policy of life insur¬ 
ance is granted to the assured, a proposal form has to be filled up. This 
consists of a number of inquiries as to the life, habits and antecedents of 
the proposer. The answers must be made with great care and truthfulness 
because the form of proposal itself is treated as a part of the policy. A 
contract of insurance is voidable at the instance of the insurer W'hen the 
insured withholds a material fact. Thus in London Insurance Co. v. 
Mansel, Mansel in his request for insurance, in reply to a question as the 
proposal form stated that he had had his life insured at other insurance 
companies, whereas, the truth was that he had been refused assurance by 
them. Upon learning this, the company returned his premium and sought 
cancellation of the policy which the Court granted. 
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730. Premiums.—They are payments made by the asmirf>ri 4 
deration of the risk taken by the company. These payments mav h 
able either quartwly or half yearly, according to arrangement 
payable within the days of grace generally allowed by Insurance r 
panies If such payments are not made even within this period nf 
the policy lapses. But it is usual for companies to revive^lapsed 1 
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generally laid down in the company’s prospectus In casp <5 nf i, * 
known as “hazardous occupation's -\ucl as'^rconnection vdth^^^^^^ 
Navy, Mining etc., or residence at a less healthy climate extra nreJ™'’ 

IS payable. Extra premium may also be charged for what is 
climate risk z.e., where a person who lives in a climate wbi k 
considered more healthy, changes his residence for what is consider^ 
less healthy climate, extra premium has to be paid. a 
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object of the new Act is to put a check to the floating if bo4s 
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^alue and thereupon all claims under the polic\ are extinguished. The 
surrender value is based on the actual premiums paid and the condition 
is that at least three premiums should have been paid. 

733. Suicide.—The law as it now stands is that policj moneys can¬ 
not be recovered if the assured committed suicide uhilst sane ; it does 
not matter that it is expressly stated in the police providing for pavment 
bv the insurance company in the event of death b\ suicide, because such 
a provision is illegal and contrarv' to public policv (s. 23, Contract Act I. 
On the other hand if the assured takes his ovi>n life while insane, the 
right to recover will not be affected unless excluded by the terms of the 
policy \ Beresford v. Royal Insurance Co.^ 1938). 

734. Assignment of life policies.—A policv of life assurance can be 
assigned as an actionable claim and it can be assigned in anv form as 
long as it is clear. Such assignment mav be made either bv indorsement 
on the policy itself or by a separate instrument. A written notice of the 
assignment must be given to the insurance office, and the insurer must 
give a certificate acknowledging receipt of “such notice. The assignee 
takes the policv subject to all the equities, that is, he take's the policv 
subject to all the defects and counter claims existing between the companv 
and the insured. An assignment of the policv is advisable especiallv 
where the insurance is the sole provision for the widow or dependant® 
of the insured. Because, in case the policy is not assigned, the companv 
requires the production of a succession certificate with the sum pav able 
under the policj mentioned in it and this means delav and expense. 

735. Fire insurance.—A contract of fire insurance is a contract l»v 
which the insurer agrees, for valuable consideration < usuall> called the 
premium), to indemnify the insured, up to a certain amount, against loss 
or injury by fire which may happen to the propertv insured against during' 
a specified period. The contract is usually in the form of a policv. It 
is necessary that the assured should have an insurable interest in the 
subject-matter of the insurance, i.e., he must be in such a position that bv 
destruction or damage of the property he stands to suffer a pecuniary loss. 
Thus, a man can always insure his own propeity ; a trustee may insure the 
trust property; a mortgagee may insure the mortgaged property, a common 
carrier may insure things which come into his possession in the course 
of his business as a carrier ; a paumbroker may insure his pledges ; and 
one insurance company has an insurable interest in any property which 
has been insured with it to reinsure it with another insurance company. 
The contract of fire insurance is purely a contract of indemnity^ and the 
insured can, in case of loss or injury to the property insured, only recover 
to the extent of his interest at the time of the loss, so far as it does not 
exceed the sum insured. The maximum amount which can be claimed 
is fixed by the parties. The loss can only be ascertained after a loss has 
occurred. As a person cannot recover more tlvan the amount of his 
actual loss limited by the sum fixed by the policy, there is no advantage 
in effecting numerous insurances in various offices in excess of the total 
value of the property. Thus, if a person, having fully insured his pro- 
property, futrher insures it with other insurance offices, in case of loss 



346 


The Law Relating to Arbitration 


ihe other insurance offices will *1 i 

tion to the amount insured with "it and the^f^^' P^>ing in propo- 
loss sustained by him and no nfo^ As"^'*'!),"'’ "wVftJ 

all material facts must he <U<5rl^i=a.rl t ^ of insii»-o».^ 

the duty „f the assurfd to ^"I note yZl"^ “f C 

»tth particulars of such loss or damage. ““ ^ ** '“s>*tw togethe^ 

^^“"^^'5*the'H”cT ~^X’^^^^ 0^0^““ from 

Je principle of oubrogatioi CLurer Cr^ocord^?/ 
the assured trill, on making good the losf h^^ ‘KieniSih 

itajs and means bv which the latter mi»ht h *® succeed to all thi 

or reimbursed himself for 4e W W, ,“?■ himself agafet 

house from B. B had iusurS thn^ouse ^ P“toh£e7a 

completion of the sale the house is burnt do7n *r 
om the msurance company and suhseouenilt/lt tecovers the damage 
money from A. By virtue of the r ^ ? tecovers the purchase 

return to the insurLce comlmr tSe ml '“I’t'fotion B is bouSt 
^ he has suffered no loss by 4e destLffo7^f ‘fr® tompanv 

house with B & Co. The house is Wit do7 *'n ^^ “"“tm hi,' 

^ amage from B & Co, Suhseauentlv A K ” ^ ^ recovers the 

judgment against his neighboura who cause7th“- recovers 

A will be a trustee for B & Co. of the Lount 17^ “^“7 'o fr™“- 
of subrogatiou can be exercised bv th7° ‘ recovered. But the right 
Me of the loss sustain^hy .he^>re7“7 °? P"^““‘ "f t 

insured is less than the amot^t ofXT„„ ^^tcordingly, if the amount 
paid the amount insured would « f k ^ u insurer, though he has 
assured. Insurers ci^m/h^elerX 7 ""*’t“/“frd to the ri|ht 7f die 
nue in their own name. ThTmit‘^r..e'“°7°* •” ““trogatioa 

t™.””' recover from third parties unless th**® die assured, and 

entitled to recover. Fire policies nsullfr c 7 himself be 

insurance company reserve to thSn^elvl’th ° fry rrfrirli A* 

.'ist""!”! '“*1 

Ae bMefit of msurance does not pm. whlTl ^ tnsuters. Therefore, 
property which is the subject-matt£ of snrl, ^®®*&"“ient of the 

contam a provision with'resp7fS P”'-" 

the law relating to arbitration 

persons of some matter^or matter^T^'d^ t^ie decision of one or more 

arbitration in British India is ^etween the parties. The 

^940. Its scope is confined to^‘arhiteation^h^^ Arbitration Act, 

arnitration by agreement without the 
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.' 5 tere\ention of a Court.’ ^Tiere it appeals from the terms of an aeree- 
ment for the settlement of disputes to submit them to a third person 
L^ccoraing to his o^m judgment, there is reference to arbitration. 4n 
opinion, or e^en a decision. ma> be sought L) tuo persons from a third 
/f-ere/v to pieclude differeneces from arising, and not to settle them atter 
^ne) ha\ e arisen ; and such an opinion or decision v, ould appear generallv 
not to oe an award of an arbitrator. The existence of a dispute or diffei- 
ence is. therefore, an essential condition for the arbitrator's jurisdiction; 
_f tnere is no dispute there can be no right to demand arbitration. The 
agreement to refer existing or future disputes to arbitration should be in 
vntirg It IS not furAer necessary ihat such -wiitten agreement should 
be signed m the parties. .4n arbitration agreement ol(tamed b^ undue 
innuence. coercion or fraud will ^ itiate such an agreement. The parties 
me agreement to refer disputes to arbitration must ha\e capaciu to 
enter into a contract : therefoie an arbitration agreement b\ a minor is 
\oid. .4n arbitration ma} hoivever be entered into on behalf of a minor 
bv his ^tural guardian pro\ided it is for the benefit of the minor or 
reasonable and proper for the protection of his propeiU ; but the avsard 
V. ouid not be binding if that were not the case. The' recognised agent 
o. a part} has power to refer the matter in dispute to arbitration. A 
counsel has authority to refer to arbitration tlie suit in ^^hich he is ins¬ 
tructed, if his doing so is for his client's adcantage or benefit, e^en though 
he has no e.xpress authority from his client ; but the power of a pleader 
IS defined in the vakalatnama and therefore a pleader has no power to 
1 ^ u arbitration except through an express authority in that 

behalt. in the absence of any usage or custom of trade to the 'contrarx, 
the implied authority of a partner does not empoiver him to submit a 
dispute relating to the business of the firm to arbitration unless all part- 
ners join in it. A company may by v^uritten agreement refer to arbitration 
an existing or future difference between itself and any other company 
or person. An arbitration agreement shall not be discharged by the 
death of any part}- thereto either as respects the deceased or an^ other 
party, but shall in such e\ent be enforceable by or against the legal repre- 
sentahve of the deceased. Hence the authority of an arbitrator shall not 
be revoked by the death of any party by whom he was appointed. The 
authority of an appointed arbitrator shall not be revocable except with the 
leave of the Court unless a contrar\ intention is expressed in 
the arbitration agreement. Where an arbitration agicement provides 
mat the reference shall be to one or more arbitrators to be appointed by 
the consent of the parties and all the parties do not. after differences 
Have arisen, concur in the appointment or if any appointed arbitrator or 
umpire neglects or refuses to act or is incapable of acting or dies and 
the parties do not fill the vacancy, any part}' may seiy-e the other party 
with a wr^en notice to concur in the appointment in the vacancy ; there- 
.upon, if me appointment is not made within fifteen clear days after the 
se^ice of the said notice, the Court may, on the application of the 
party who gave the notice and after giving the other parties an opportunity 
ot bemg heard, appoint an arbitrator, who shall have like power to act 

^ appointed by consent of all the 

parties. Ihe Court may, on the application of any party to a reference. 
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remove an arbitrator who has misconducted himself or who fails to us 
all reasonable dispatch in entering on and proceeding with the reference 
where an arbitrator is so removed, he shall not be entitled to receive am 
remuneration in respect of his services. In such cases the Court may. on 
the application of any party to the arbitration agreement appoint other 
persons to fill the vacancies. 

739, Powers of Arbitrators.—The arbitrators shall, unless a different 

intention is expressed in the agreement, have power to :—(i) administer 
oath to the parties and witnesses appearing ; (w) State a special case 
for the opinion of the Court on any question of law involved ; (wt) make 
the award conditional or in the alternative ; iiv) correct in an award anj 
clerical mistake or error arising from any accidental slip or omission: 
(v) administer to any party to the arbitration such interrogatories 
may, in the opinion of the arbitrator be necessary. When the arbitrators 
have made their award, they shall sign it and shall give notice in writintf 
to the parties together with the amount of fees and charges payable in 
respect of the arbitration and award. The Court may by' order modih 
or correct an award, (zl Where it appears that a part of the award is 
upon a matter not referred to arbitration and such part can be separated 
from the other part and does not affect the decision or the matter re¬ 
ferred ; or (w) Where the award is imperfect in form, or contains am 
obvious error which can be amended without affecting such decision ; or 
U’w) Where the award contains a clerical mistake or an error arising 
from an accidental slip or omission. The Couit may from time to time 
remit the award or any matter referred to arbitjation to the arbitrators 
for reconsideration, (il Where the award has left undetermined an) of 
the matters referred to for arbitration ; or (ii) Where the 

award is so indefinite as to be incapable of execution ; or (ml 
Where an objection as to the legality of the award is apparent on the face 
of it. Where the Court sees no cause to remit the award or any of the 
matters referred to in arbitration for reconsideration or to set aside the 
award, the Court shall, after the time for making an application to set 
aside the award has expired, or such application having been made after 
refusing it, proceed to pronounce judgment according to the award and 
upon the judgment so pronounced a decree shall follow and no appeal 
shall lie from such decree except on the ground that it is in excess of or 
not otherwise in accordance with the award, 

740. Clauses in submission.—The parties may insert in their sub¬ 
mission such clauses as they think fit. Where the submission is contained 
in a written agreement and does not express a contrary intention the 
following provisions so far as they are applicable are implied :—(It 
Unless otherwise expressly provided, the reference shall be to a sole arbi¬ 
trator. (2) If the reference is to an even number of arbitrators, the 
arbitrators shall appoint an umpire not later than one month from the 
latest date of their respective appointments. (3) The arbitrators shall 
make their award within four months after entering on the reference or 
after having been called upon to act by notice in writing from any party 
to the agreement or within such time as the Court may allow. (4) If the 
arbitrators have allowed time to expire without making an award or have 
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delivered to any part\‘ to the arbitration agreements or to the umpire a 
notice in writing stating that they cannot agree, the umpire shall forthwith 
enter on the reference in lieu o'f the arbitrators. 1 5 i The umpire shall 
make his award within tuo months of entering on the reference or within 
such extended time as the Court may allow. <6) The parties to the 
reference and all persons claiming under them shall submit to he examined 
on oath and produce before the arbitrators or umpiie all books, writings 
and documents in their possession and do all other things which during 
the proceedings on the reference, the arbitrators or umpire ma} require. 
{ 7} The award shall be final and binding on the parties and persons 
claiming under them respectively. iSl The cost of the reference and 
award shall be in the discretion of arbitrators or umpire who maj direct 
to and by whom, and in what manner, such cost or an\ part thereof shall 
he paid. 

741. Co-operative Societies and Arbitration.—Under S. 54 of the 
Bombay Co-operative Societies Act. any dispute betw.'een a member and 
another member or a member (or past member) and the society touching 
the business of the Societ}' can only be decided b^ arbitration and not 
by suit in a Court of lawr. The Registrar, upon an application of one of the 
parties appoints his nominee and asks each one of the parties to nominate 
his arbitrator. The award of the arbitrators l subject to its confirmation 
by the Registrar) is final and no Court of law has jurisdiction to question 
its validity. The award can be executed through the Collector as if it 
was a decree. In exceptional cases only an appeal lies to the Provincial 
Government. 


STAMPING OF DOCUMENTS 

742. Certain documents are chargeable with a duty or payment of 
a particular sum of money to Government before they be executed. Such 
payment is recorded by means of ‘ revenue ’ stamps (and not postage 
stamps) of which the most common are. (il adhesive revenue stamps, 
( ii } stamp paper and ( Hi ) impressed label by proper officer. The follow¬ 
ing instruments should bear adhesive revenue stamps :—instruments 
chargeable wdth a duty of one anna, e.g., receipts ; transfer of shares ; 
letters of credit and promissory notes. It must be particularly noted 
that these instruments shall bear adhesive revenue stamps and not postage 
stamps. If a promissory note, executed after 1st April 1934. bears postage 
stamps instead of revenue stamps, it has the same consequences as if it has 
not been stamped at all although the postage stamps are of proper 
denominations. Where such adhesive stamps are used they must be used 
to the smallest number possible. Thus if the duty is Rs. 2-7 as, there 
must be three impressed sheets of Rs. 2, annas 4 and 2 respectively and 
an adhesive stamp of one anna ; one impressed sheet of Rs. 2 and seven 
adhesive stamps of one anna each or two impressed sheets of Rs. 2 and 
as. 4 and three adhesive stamps of one anna each, are not permitted. 
Similarly a promissory note for more than one thousand rupees should 
bear one four anna stamp and not two, two anna-stamps or four one anna 
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revenue stamps. A promissory note exceeding Rs. 250 but not exceedin' 
Rs. 1,000 must bear one two-anna revenue stamp. 

743. Cancellaticn of adhesive stamps.—Whoever affixes any adhesh- 
stamp should cancel the same so that it cannot be used again. If it 
not so cancelled the document shall be deemed to be not stamped at all. 
An adhesive stamp is cancelled by writing on or across the stamp his 
name or initials, or the name or initials of his firm tvith the true dak 
below of his so cancelling. If any document is stamped with several 
adhesive stamps, all the stamps must be cancelled. If any one stamp 
is not cancelled the instrument is deemed to be not duly stamped and is 
inadmissible in evidence. Again, if a stamp paper is used for an\ 
document, no other instrument chargeable with duty shall be engrossed 
upon it. The object of this rule is to require a new stamp paper to Le 
purchased for each instrument. Thus a release endorsed upon the con¬ 
veyance deed itself is not said to be dul> stamped. This can onh he 
done upon a separate stamp paper. 

744. Altered instruments.—Any material alteration after execution 
constitutes a new instrument and renders a new stamp necessary but not so. 
(i) any alteration made while the instrument has not been as )et executed, 
and (ii) an alteration that is immaterial or that is made to correct a 
mistake or to supply an omission. Thus alteration of the date in a 
negotiable instrument with the consent of the acceptor requires a fresh 
stamp ; similarly, an alteration regarding the rate of interest in a pro¬ 
missory note after it has been executed becomes a new note requiring a 
new stamp. 

745. Position of the writing on the stamp paper.—Everj^ instrument 
written upon paper with an impressed stamp shall be written in such a 
manner that the stamp may appear on the face of the instrument so that 
it cannot be used or applied for any other instrument. Thus if an instru¬ 
ment began and ended on the reverse side of the stamp paper would be 
deemed not to have been duly stamped. WTien more than one stamp 
paper is used, a substantial part of the instrument shall be engrossed on 
each. If one stamp paper is sufficient in value but not in space, plain 
paper may be added but so that a substantial part of the instrument appears 
on the stamp paper. 

746. The Principal Instrument and Subsidiary Instrument.—Sometimes 
the duty payable on an instrument depends upon the duty payable or 
already paid upon another instrument. This often occurs in the case 
of any sale, mortgage or any settlement where several instruments are 
required to complete the transaction. In such cases only the principal 
instrument shall be chargeable with the duty (stated in the Schedule) 
for the conveyance, mortgage or settlement, and each of the other instru¬ 
ments shall be chargeable with a duty of one rupee (plus sur-chargel 
instead of the full duly prescribed for it. Thus a subsidiary instrument 
is liable to a duty of Re. 1 (plus sur-charge), because the principal instru¬ 
ment has been fully stamped. Similarly duplicates are charged 
at Re. 1 (plus sur-charge) and also leases and deeds of partition where 
the duty has been paid on the antecedent agreements. In all such cases 
it would be necessary to produce the principal instrument to the Collector 



Duty by Whorn Payable 


351 


to vhom application should be made in ^mting for that purpose and on 
production ol both the instruments, the Collector's endorsement is sufficient 
e\idence that the principal one has been duK stamped. 

747. Duty by whom payable.—As to the expense of pro\iding the 
stamp, that is primarily a matter for agreement betr\een the parties. 
Except in the case of receipts ‘whereby the person recehing the raone\ 
exceeding twenty rupees shall, on demand by person pa^ ing or delivering 
the same, shall give a duly stamped receipt i the Stamp Act does not 
in express terms impose upon any person an obligation to bear the 
expense of the stamp of an instrument. But the jjenal provisions for 
failure to stamp instruments chargeable with duty under the Act imply 
that the obligation to stamp is upon the person executing the same, except 
(it in the case of a conveyance and lease where the stamp is provided 
by the grantee or lessee, < ii ( in the case of a certificate of sale, by the 
purchaser. | iii) in the case of instruments of exchange by the parties in 
equal proportions and li\) in the case of a deed of partition by the 
parties in the proportion of their shares, 

748. Of the Time of Stamping Instruments.—Instruments executed 
in British India must be stamped before or at the time of execution. 
“ Stamped ” means not only with a stamp of the amount required by 
law but also in the manner prescribed by law. As to instruments charge¬ 
able wih duty executed only out of British India which term includes the 
Indian States, all instruments except a bill of exchange or a promissory 
note {which must be stamped by the first holder i. may' he stamped within 
three months after it has first been received in British India. Thus an 
acknowledgment signed in Gwalior and not stamped within three months 
of receipt in British India is inadmissible in evidence. 

749. Where property is transferred in satisfaction of a debt the duty 
payable shall comprise of the whole consideration. Illustration : (i) A 
owes B Rs. 1,000. A sells property* to B. the consideration being Rs. 500 
and the release of the previous debt of Rs. 1.000. Stamp duty is payable 
on Rs. 1,500 ; (iil When property is sold for Rs. 1,000 plus the dis¬ 
charge of a debt of Rs. 19,000. the duty is on Rs. 20.000. To this rule 
there is only one exception. Wliere property* subject to a mortgage is 
sold to the mortgagee, the mortgagor shall be entitled to deduct from 
the duty* payable on the transfer the amount of any duty already paid in 
respect of the mortgage. Ulus.: A mortgages a house of the value of 
Rs. 10,000 to B for Rs. 5,000. B afterwards buys the house from A. 
Stamp duty* is payable on Rs. 10,000 less the amount of stamp duty 
already paid for the mortgage. Note that this provision applies only 
when the purchaser and the mortgagee are the same but where the property 
is sold to a third person, the duty shall be payable on the whole of the 
consideration. 

750. Instruments not duly stamped inadmissible in evidence.— 
If an instrument chargeable with duty* is not stamped at all or insufficiently 
stamped, it shall not be admitted in evidence for any purpose. If the 
instrument is insufficiently* stamped it must be rejected altogether ; it may 
sometimes be admitted on payment of duty and penalty (see the next 
paragraph), but it cannot be admitted partially, i.e., for that portion of 
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the property which would be covered by the stamp. An instrument inai 
inissible in evidence or not duly stamped is considered non-existent in the 
suit in which it was tendered. Supposing that an instrument had been 
duly stamped at the time of its execution but that some one or more had 
been lost or removed, can it be admitted in evidence ? It is submitted 
that if the Court found on taking evidence that the instrument had been 
dul) stamped at the time of execution, then it is a duly stamped instrument 
Objection to the reception of evidence of a document not duly stamped 
must be taken when the document is first tendered in evidence. If no 
objection is then taken and the document is admitted in evidence, it cannot 
be questioned at any stage of the same suit or proceeding that the instru¬ 
ment has not been duly stamped. 

751. Admission of unstamped instruments on payment of duty and 
penalty.—Where an instrument requiring a stamp is not stamped or is 
insufficiently stamped, it may be admitted in evidence on payment of a 
penalty which amounts to a minimum of five rupees and upto a maximum 
of ten times the duty chargeable or in the case of an instrument insuffi- 
ciently stamped, of the amount required to make up such duty. But this 
concession does not apply to : (i) Instruments chargeable with duty of 
one anna (and half-anna) except in the case of receipts and acknowledg¬ 
ments which shall be admitted in evidence on payment of penalty of one 
rupee by the person tendering it ; (ii) Bills of exchange, whatever be 
the value with which they are chargeable ; and fiii) Promissory notes, 
whatever be the amount with which they are chargeable. These three 
instruments shall not be admitted in evidence even on payment of the 
penalty. 

752. Deficient duty and penalty when to be tendered.—The duty and 
penalty must be tendered when the admissibility of the document is first 
challanged on the ground that it is not duly stamped. If the amount of 
duty and penalty is not then tendered and the document is thus rejected, 
neither the appellate Court nor the High Court has power to direct the 
reception of the document in evidence. If the party producing a docu¬ 
ment not duly stamped offers to pay the duty and penalty, sufficient 
opportunity must be given to him by the Court to make the payment and 
if no such opportunity is given or if the Court refuses to accept the dut) 
and penalty, the remedy open to the party aggrieved is to make the refusal 
a ground of objection in appeal. 

753. Allowance for spoiled stamps or stamps not required for use,— 
f i) Any person who had purchased a stamp paper which has been spoiled 
or rendered unfit for the purpose owing to an error in writing or for any 
other reason rendered unfit for the purpose for which it was intended 
before the instrument which has been written upon has been executed ; 
or (ii) when any person is possessed of a stamp or stamps which have 
been spoiled or rendered unfit or useless for the purpose for which it was 
intended and for which he has no immediate use : he may, within the 
fixed period of time mentioned in the Act for different cases (ranging 
between two to six months) apply to the Collector for a refund of the 
value of the paper either in stamps of other equal or separate denomina¬ 
tions or in money. In such cases the Collector has power, after taking 
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satisfactory’ evidence required to be taken under the Act. to allow the 
petition and make the refund after deducting one anna for each rupee 
or fraction of a rupee. 

T54. Offences under the Stamp Act—(li Any person drawing, 
making, endorsing or transferring or signing (otherwise than as a witness) 
or in any manner negotiating any bill of exchange or promissory- note 
wuthout the same being stamped ; (2 • executing or signing otherwise 
than as a witness any other instrument chargeable with duty ■without the 
same being stamped ; or (3f voting or attempting to ^ote under any 
proxy not duly stamped ; Shall, for etery such offence be punishable 
with fine w'^hich may extend to five hundred rupees : < 11 If a share warrant 
is issued without being duly stamped the Company issuing the same and 
also every person who, at the time it is issued, is the managing director 
or secretary or other principal officer of the company. shall be punishable 
with fine which may extend to five hundred rupees : (51 An\ person 
required by- law to cancel an adhesive stamp and failing to cancel such 
stamp, shall be pimishable with fine which may extend to a hundred 
rupees ; (6j Any- person who with intent to defraud the Government 

executes any- instrument in which all the facts and circumstances are not 
fully- and truly set forth, or does any other act calculated to defraud the 
Government of any- duty- or penalty under the Act. shall be punishable 
with fine w-hich may extend to fi\ e thousand rupees ; (7) Any person 
heing required imder the Act to give a stamped receipt upon payment of 
money or delivery- of property exceeding twenty- rupees in value, refuses 
or neglects to give the same, shall be punishable with fine which may 
extend upto one hundred rupees. Note however, that no prosecution can 
be instituted under the Stamp Act without the previous sanction of the 
Collector or Officer autiiorised under the Act. 

755. Adjudication by the Collector as to ^jroper stamp duty.—Any 
party to an instrument, either before or after its execution and whether 
previously stamped or not, may apply- to the Collector to have his opinion 
as to the duty with w-hich it is chargeable, and the Collector may* proceed 
to determine the question on payment by the applicant of a fee not less 
than eighb annas or not exceeding five rupees as the Collector may deter¬ 
mine. For this purpose the Collector mav require to be furnished with 
an abstract of the instrument and such affida\'it or evidence as he may 
deem it necessary-. No evidence furnished to the Collector under this 
rule shall be used against any person in any civil proceeding except as 
to the duty w-ith w-hich the instrument is chargeable ; and every person 
by whom any such evidence is furnished shall, on payment of the duty 
adjudged By the Collector, be relieved from any penalty which he may 
have incurred by reason of the omission to state truly in such instrument 
any of the facts or circumstances. The certificate of the Collector granted 
under this rule is conclusive against any objection that may be taken by 
any- party, and is binding on the Court. 

756. Schedule of Stamp Duty on Instruments.—Since Stamp Duty 
differs from one Province to another, it is advisable to refer the Act itself. 
le must be particularly noticed that from January 1, 1944 (until further 
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orders) all stamp duties leviable under the Act except those payable m 
respect of bills of exchange, cheques, promissory notes, bills of lading, 
letters of credit, policies of insurance, proxies and receipts, have been 
increased by a surcharge of 50 per cent (roughly I. 


THE LAW RELATING TO INCOME-TAX 


[The rate of income tax may change for any particular year since it 
depends upon the Annual Budget of the Central Government at the 
beginning of every financial vear commencing from 1st April. 
the exception of the rate, the basis for determining the tax is the same. 
In all the examples given at the end of this Chapter, the rate is calculated 
on the basis of the financial year, 1944-45.] 

757. The basis of the»levy of Income Tax and Exemptions.—The basis 
for the levy of income tax is the total income of the previous year derived 
from whatever source which are received or deemed to have been received 
by or on behalf of the assessees. Previous year ” ordinarily means the 
financial year ending with the last day of March next preceding the yeai 
for which the assessment is made. But if the assessee chooses to prepare 
his accounts on any other basis, viz.f the Samvat year or commencing 
from any particular date, he is at liberty to do so- But if once a parti¬ 
cular accounting period is adopted as the previous year it cannot be 
changed without the consent of the Income Tax Authorities and on such 
terms as they may impose. There are however certain sources of income 
which are not chargeable to Income Tax. They are classed under the fol¬ 
lowing two heads: I.—Income, profits and gains which are wholly exempted 
from taxation and they should not he included in the income of the person 
receiving them. They ale, (1) Income from property held in trust for 
religious and charitable purposes, income from business carried on b\ 
such a trust, and voluntary contributions received by it. Charitable 
purpose means and includes relief of the poor, educational, medical 
relief and the advancement of any other object of public untility. (21 Inte¬ 
rest on securities held by Provident Funds to which the Act of 1925 
applies and incomes of recognised Provident Funds. (3) Agricultural 
incomes including incomes received by a land owner from the sale of 
timber or leaf grown on his own land and also interest and arrears of 
rent on land used for agricultural purposes ; but not so on profits taken 
from contracts taken for the felling down of timber or the profits of 
sugar or tea companies. (4) The yield of Post Office Cash Certificates 
and interest in deposits in the Post Office Savings Bank. (5) Casual 
and non-recurring receipts not arising out of business. In order to secure 
exemption under this head one has to prove two conditions, namely, (i) that 
such receipts are not out of a profession, vocation or occupation and do 
not arise out of any business, and (ii) that any such receipts are of 
casual and non-recurring nature. Illustrations : (a) A purchases a house 
with a view to selling it at a profit. His profits from the transaction are 
liable to taxation even though it be an isolated transaction. B purchases 
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a house for his own residence and later on sells it at a pio£l. His profit 
is not liable to tax. (hi A wins a lottery or a bet cu the race course : 
his profits therefrom are not taxable. B is a bookie : his profits there¬ 
from are taxable. ( c ‘ A makes a practice of speculating in the purchase 
and sale of shares ; his profits therefrom are liable to tax. I d ^ A rites 
a book ; his receipts from its sale are taxable. ' e) A legacy under a 
will is not liable to tax but an annuity under a ’tvill is nut exempt from tax- 

IL—Incomes which are exempted from income tax but they should be 
included in the total income for the purposes of ascertaining the total 
income and the tax payable and claim rebate with respect to such pay¬ 
ments in the manner set out in examples given below. It is to be parti¬ 
cularly noted that the exemption granted under this heading is in respect 
of Income Tax only but they do not apph to Super Tax. They include. 
(1) Amount deducted from the salar\ payable b\ or on behalf of the 
Crown, for the purpose of securing to him a deferred annuity or of 
making provision for his wife and children provided such contribution 
does not exceed one-sixth of the saiar\. i 21 Interest on Government 
Securities w*hich are declared tax-free, i ‘J t Share of a partner in an 
unregistered firm on which tax has alreadj been paid bp the firm. (4) Any 
sum paid by an assessee to effect an insurance on his own life or on the 
life of his wife or her husband to the extent of one-sixth of the total income 
or the amount actually paid during the year tv/uchever is less. The 
maximum amount allowed under this head is Rs. 6.000 and in the case 
of Hindu Undivided Families, Rs. 12.000. (5 t Contributions to and inte¬ 

rest on Recognised Provident Funds, in so far as the aggregate of the 
contribution of the former does not exceed one-sixth of the salary in 
that year or Rs. 6,000 whichever is less, and the rate of interest on the 
latter does not exceed such rate as the Central Government may. by notifi¬ 
cation in the Official Gazette, fix in this behalf. 

758. Resident, Non-Resident and not ordinarily Resident in British 
India.—person is deemed to be a Resident in British India in any year, 
U) if he resides in British India for six months or more in all in that year ; 
or Hi) if he maintains a dw'elling house in British India for six months 
or more during that year and stays in British India during that period : 
or I Mr'J if he stays in British India for a year or more during last four 
years in a capacity otherwise than as an occasional or casual visitor. A 
person is deemed to he “ not ordinarily resident ” in British India, if he is 
not resident for nine out of ten preceding years or if he has not stayed 
in British India for two years or more during the last seven years. A 
person who does not fulfil any one of the abov'e conditions is deemed to 
be a non-Resident member. It is important to note the distinction between 
the three because, (i) if the assessee is a Resident in British India, all 
incomes accruing during such year zvhether in or outside British India 
are deemed to he his total income for the purposes of income tax. On 
income accruing or arising out of British India in the previous year, if 
it is not brought into British Indian a sum of Rs. 4,500 only is exempted 
h:om tax and the rest should he included for the purposes of income-tax. 
(u) Persons not ordinarily resident in British India are chargeable to 
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income tax, on all income accruing or arising in British India b 
the previous year, received or deemed to be received in British India 
during the j)revious year irrespective whether it arose within or without 
British India and also on such an amount of income, profits or gains which 
accrued or arose without British India from the branches of a business or 
vocation set up in British India (including Indian States) or as is brought 
into British India during the previous year ; whereas, {Hi) persons not 
resident in British India are chargeable only on incomes actually received, 
accruing or arising in British India during the previous year. If such 
person is a British subject, the rate of assessment is the same as a resident 
of British India, whereas, a non-British subject is assessed, on his income 
in British India, Income Tax at the highest rate (i.e., at the Companj’g 
rate). 

759. Rates of Income Tax and Super Tax.—The rates of Income Tav 
and Super Tax chargeable fall into two categories. The first part applies 
only in the case of every individual, unregistered firm and a Hindu undivid¬ 
ed family. The second part applies only to Joint Stock Companies which 
includes any foreign association whether incorporated or not which the 
Central Board of Revenue may declare to be a Company for the purpose of 
Income Tax. The followdng is the rate for 1944-45 :— 

A. In the case of every individual, Hindu Undivided Family, Unre¬ 
gistered firm and other association of persons not being a case to which 
paragraph B applies :— 

No income tax is payable on a total income which does not exceed 
Rs. 2,000 but if it exceeds this figure the rate is. 


Of Total Income 

Income Tax in 

Sur-charge in 



the 

rupee 

the rupee 

On the first 

Rs. 1,500 


Nil 

Nil 

On the next 

Rs. 3,500 

0 

0 9 

0 0 6 

On the next 

Rs. 5,000 

0 

1 3 

0 0 10 

On the next 

Rs. 5,000 

0 

2 0 

0 16 

On the balance of total income 

0 

2 6 

0 2 0 


Provided that income tax payable shall in no case exceed half the 
amount by which total income exceeds Rs. 2,000. To give an idea as 
to where and how this clause is applicable, the following illustration is 
given :—K gets a salary of Rs. 2,001 per annum. If it had been onl) 
two rupees less, he would not have been liable to pay tax at all. Under 
the Act, he is not liable to pay the whole tax on Rs. 2,001, but is liable 
to pay annas eight only, being half the access over Rs. 2,000. But for 
this proviso he would have been liable to pay more. 

B. In the case of every company Income Tax is payable at the maxi¬ 
mum rate of tax whatever be the income and even though it does not 
exceed Rs. 2,000, that is to say, 0-2-6 per rupee Income Tax and 0-2-0 
Surcharge. 
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RATES OF SUPER-TAX 

Super lax 


Sur-charge 


On the first 

Rs. 25.000 of total 


Xil 


income 




.111 


On the next 

Rs. 

10,000 

0 

1 

0 

On the next 

Rs. 

20.000 

0 

2 

0 

On the next 

Rs. 

70.000 

0 

3 

0 

On the next 

Rs. 

75.000 

0 


0 

On the next 

Rs. 

1.50,000 

0 

5 

0 

On the next 

Rs. 

1.50.000 

0 

6 

0 

On the balance of total income 

0 

i 

6 


Tn fhe ca=e oi everv Limited Compan^ tne super rtt.v u.. 

beinga <BvidLd payable at a rate l in respect of the pron.s o. the 

pre\ious year ending on 31st March l94o. 

760. Income Tax leviable on Salaries.-An 
deduct Income Tax and Super Tax lat the rate applicable to the 
mated yearlv Salart I at the time of paying Salarj to j , 

amounLo deducted must be paid within one week fc°m Ae date 

a1^c”e‘ orthe rc“ x V^t^airg wiOi a pr.- 
rstd forrf iwto? can be had from such OfScer . giving a list of the 

to any “ ych will be personally liable lor the 

“•rT^'Twov« to case to'deduct and pay the Ta.x 

S J — SbS Xve, the employer is liable to be pro^cuted 

bnpL« dt 

assl.able to 

the dav on -which his salary becomes payable, e\en j P ' i . ? 

£ lUu of Salary is deemed to be Salary due - “e on lAmh 
the advance is received. Tax is not payable in respect of sums 1^11011 tn 
employee by condition of his employment, is rec^ired to spend out 
his^emunJation necessarily and exclusively m the 

duties, but this does not incite .«Pcu®'s uicuned by a p^i^^n 

in ffohia to and from his office to his residence and vice versa, nouse 
Slow^ce or rent free quarters, either furnished or unfurnished. Provided 
by the employer form additions to the remuneration of an employee on 
yearly value of such rent-free quarters. &en where *e 

Office and ResidLce of such employee is 

of his duties, he will be liable to tax on the saine basis. Any ®xcms or 
deficimioy, created through any inappropriate deducUons of tax from the 
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Salary of an assessee. can be adjusted at the time of any subsequent pay¬ 
ment before 1st April every year. In ascertaining the income tax payable 
on a certain income, the fraction of a rupee of income should be dis¬ 
regarded. But. at the time of payment of the tax, fractions of an ann a 
less than six pies should be avoided and fractions of an anna equal to or 
more than six pies should be regarded as one anna. As regards the rebates 
of Income Tax (but not Super Tax) at a rate representing the ai'erage 
of the rate of Income Tax assessable on the total income of the employee 
the> will be explained below by illustrations. 

All payments due or received by an employee on termination of his 
services from his employer or former employer are to be taxed under the 
head Salaries ” unless the payment is solely as compensation for loss 
of employment and not by way of remuneration for past services. This, 
however, does not apply to anv payment from a Provident Fund to which 
the Provident Fund Act applies and also to any other Provident Fund 
registered under that Act. 

761. Income Tax on Income from Property.—Under this head Income 
Tax is payable by the owner of the property in respect of the bona fide 
annual letting value of his buildings and lands attached to such buildings, 
other than such portion of the buildings or lands as he may occupy for 
the purpose of his business, profession or vocation, the profits of which 
are also liable to tax. The Tax payable under this head is not on die 
actual cash received as rent but on the bona fide annual letting value 
of the property, i.e., on the amount for which the building might reason¬ 
ably be expected to let from year to year. For arriving at the bona fide 
annual letting value no deductions are allowed in respect of any Municipal 
or Local rates or taxes which are to be borne by the owner and they 
should be added. The Gross Annual Rental as per the Municipal Assess¬ 
ment is considered to be the reasonable letting value of the property. The 
amount shown in the Municipal Bill is called the Net Municipal Assess¬ 
ment value. If you multiply this by 10/9 y ou get the Gross Annual 
Rental. Property occupied by the owner for his own residence to the 
extent of ten per cent, of his total income is exempt from Tax. If a 
person carries on business in his own property, he is not assessable to 
tax in respect of the annual letting value of the property under this head 
provided rent of the said premises is not charged to the business. Only 
the actual expenses incurred regarding Repairs, Insurance, Land Revenue. 
Municipal and other taxes, Interest on Mortgages and other charges and 
depreciation at the prescribed rate are allowed to be charged to business. 
Lands not attached to a building are not chargeable under this head ; 
income from a building which is on lease is also not chargeable under this 
head but is chargeable under the head “Income from Other Sourcra.” 
Moreover, the following items are allcMJued to be deducted from the Gross 
Municipal Rental before arriving at the total income from property 
chargeable under this head: —(t) A sum equivalent to one-sixth of the 
annual value by way of repairs when the owner is in occupation of the 
property as also when the owner undertaken to bear the cost of repairs 
let to a tenant whether the actual repairs are done or not and whether 
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ihe house is occupied by the tenant or that it is vacant and vacancy allow¬ 
ance is claimed ; U'il The annual net premium paid to insure the pro¬ 
perty against risks of damage or destruction only ; i iii < Interest paid on 
mortgages or other charges against property ; (iv * Actual amount paid 
by way of Land Revenue in respect of the property : 11 * Actual collec¬ 
tion charges incurred, but not exceeding the prescribed maximum : (vi\ If 
any part of the property is vacant, relief is given for the period such 
property remained vacant, in proportion to the Net-Annual Letting Value. 
■S imil arly, unrealised rent on an}' property is exempted from income tax 
provided that the tenancy is bona fide and the assessee has taken all 
reasonable steps to institute legal proceedings for the recovery of the 
unpaid rent. 

762. Income Tax leviable on Business, Profession or Vocation.—The 
tax payable by the assessee under this head is in respect of his income as 
shown by his Books of Accoimt during the pre\ious \ear. In arriving at 
the income under this head the following items of expenditure, being 
expenses which are wholly and exclusively for the purposes of such 
business, profession or vocation carried on by the assessee are exempted-. 

{i J The actual rent paid for the premises in which such business etc. is 
carried on ; [ii) The actual amount spent on repairs of the premises if 
the assessee has undertaken to be bear the cost of such repairs ; I Hi) In¬ 
terest paid on Capital borrowed for the purpose of carrying on such 
business etc. ; (iv) Insurance premium actually paid against risk of 
damage or destruction of Buildings, Plant. Machinery. Furniture, etc. 
used for such purposes ; (v'l The amount actually spent by way of current 
repairs to things mentioned in ( iv ) ; ( vi J A sum equivalent to the pres¬ 
cribed percentage by way of depreceiation of such Machinery, etc. pro¬ 
vided the prescribed particulars have been duly furnished : (rfi) If the 
Machinery or Plant has been sold or discarded, the difference between 
the written down value and actual amount for which it is sold provided 
such amount is actually written off in the books of the assessee ; 

Sums paid on account of land revenue, local rates or municipal taxes in 
respect of the premises ; [ix) All sums paid by way of bonus or com¬ 
mission to an employee provided that the payment so made is reasonable 
and depends upon the conditions of service. But if it is paid with the 
intention of avoiding tax payable for the year, it will not be allowed to 
be deducted from the business profits for the year. I x I Amounts actually 
written off in the books of the assessee to the extent as is considered 
reasonable by the Income Tax Ofi&cer ; \xi) The following expenses if 
they are incurred solely for the purposes of the business, etc. : Salaries 
and Wages, Office Rent, Stationary and Printing. Telephone and Tele¬ 
grams, Travelling and Boarding allowance to Staff, Postage, Commission 
and other allowances. Legal Fees, Rates and Taxes, and lastly a reasonable 
amoimt spent in entertainments in ordinary course of business, Diwali 
and Christmas Gifts in order to secure business. Registered Provident 
Fund Contributions, Premia paid under the Workmen’s Compensation 
and Accident Insurance, Accoimtant’s Fee, Subscriptions to Trade Asso¬ 
ciations and such sums as are embezzled by an employee are also exempted 
irom tax. On the other hand. Donations and Charities, Funds for the 
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l>enefit of Employees, Fines and Litigation in connection with its business 
or incurred for evading the Income Tax, Professional Tax (if anyk 
Private and Personal expenses of the Assessee, all expenses which are of a 
Capital nature such as Provisions made out of profits for General Reserve, 
amount for the purchase of a Good-will, additions or alterations in 
machinery etc., are not exempted from Tax. 

763- Loss Carried Forward.—Loss incurred by an assessee in an) 
year xmder any head of income can be set off against his income from any 
other head in that year. Again, loss sustained by the assessee in a park- 
cular business which cannot be set off against income from other heads 
during the year due to inadequate profits will be allowed to be carried 
forward and set off against the profits and gains only under the same head 
of income in the following years to the extent of six years. Under the 
Act the Income Tax Officer should notify in writing to the assessee the 
amount of loss computed by him for the year under assessment, so that 
no dispute may arise in subsequent years and that the assessee may knoiv 
beforehand the exact amount of loss to be carried forward for the next or 
subsequent year of assessment. If the assessee is an Unregistered Firm, 
loss sustained by the Firm can only be set off against the income, profit** 
and gains of the Firm and it cannot be set off against the other income of 
any individual member of the firm ; if. however, the assessee is an 
Unregistered Firm and is assessable as a Registered Firm, loss can be 
set off against his own income. Illustration : A, B and C are equal 
partners in a Registered Firm known as A. B and C and Co. The 
accounts of the Firm under the assessment shows a loss of Rs. 60,000 
whereas private incomes of A, B and C are Rs. 40,000, Rs. 50.000 and 
Rs. 60,000, respectively. Since A, B and C are equal partners they can 
individually set off Rs. 20,000 against their private incomes. 

764. Aissiessment of Registered Firm.— A. Registered Firm’s total 
income will not be taxed direct from the Firm but through the individual 
partners of the Firm. The profits of the Firm will first be divided amongst 
partners pro rata. Each individual partner will then be assessed on his 
total income including his share of profits from the Registered Firm and 
will pay tax accordingly with the result that the Firm will have to pa) 
no Tax. Similarly, Registered Tirms are not liable to be assessed to 
Super Tax but the individual partners of the Firm are assessed to super 
tax on their income received from the Firm. 

765. Assessment of Unregistered Firm.—The Unregistered Firm itself 
will be assessed at the rate applicable on the total income of the Finn 
as if it were an individual. But the individual partner of the Firm will 
not be entitled to claim refund of excess tax paid on his income from the 
Firm. The Income Tax Officer may, however, treat the Unregistered Firm 
as a Registered Firm if in his opinion the aggregate amount of Tax includ* 
ing Super Tax payable will be greater if the Firm is treated as Registered 
than if it is treated as unregistered. The same rules apply to Super Tax. 

766. Assessment Procedure—^Every year the Income Tax Officer gives 
a general notice in the press requiring every person within his jurisdiction 
whose total income exceeds the minimum chargeable under the Act, to 
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famish a return of his total income in the prescribed form and ver^d 
in the prescribed manner. On the publication of such 

or assLiation of persons whose total amount exceeds minimum 

chargeable to Income Tax, should make a return. 

will not be heard to say that he had had no noUce from ^^joine Ta 
Authorities and it is no excuse that it had escaped his notice to file the 
return of Income tax payable by him. If the Income Tax Officer is - j 
fied that a return made by an assessee is correct and complete, he wi 
the tax payahie by him rvifaout d-andmg fae ass^J 
nresence. If he is not so satisfied, he will sen,'e a notice on the asse^e 
filing upon him on a date mentioned therein either to be 
Zrson or through a representative at his office or to produce evidence in 
support of the return. If any person fails to furnish re urn o ^ 

incLe as required under the Act or fails to produce accounts in ^pnort 
of hU return, the Income Tax Officer «ill aaeese the asaessee ” ^ 

of his judgment ” and will determine the sum payable b, hitn on ^ 
basis of such assessment. If the assessee in question is a firim the I 
Tax Officer may refuse to register it, or. if it is alread\ re^ste^ed, 

^ceiim regislation. There are mo 'iLtS““lifae: 

is taxed by the Income Tax Officer ^o the best of his judomen . 
he may appeal within one month of the notice of demand to . 

Tax Officer for a cancellation of assessment or he may ^peal wi 
30 days of the notice of demand to the Appellate Assistant Commissionei 

against such assessment. 

767. Reopening the Assessment of Past Years. The Income Tax 
Officer is empowered under the Act to reopen the 

years if he discovers, in consequence of definite information which h - 
come into his possession, that there has been either complete masion o 
Tax or under-assessment. In the case where the Income Tax Officer has 
reason to believe that there has been concealment of 
rendering of false returns, he can open assessment for eig y 
and, in any other case, of four years back. 

768. Penalties under the Income Tax Act.—They include the follow- 
in- : If) Failure to furnish the return the total income in response to the 
general public notice to the extent of one and a half times 

Tax and Suner Tax payable by him in addition to the Tax itself. ( 
Mum to pay ILn thJ specified time in the notice of de^d 

which may aLuut to the amount of I 

Im If a person makes a false verification he shall be pimishable, on a 

conviction by the Magistrate with simple imprisonment which may 
rS mlt^ or will fine which may extend to one thousand rupees or 

with both. * 

769. Ulustrafions.—(1) A draws a monthly salary of 500. He 
pays life Insurance premium of Rs. 1,200 ever) year, a wi 
amount of Tax payable by A ? 

A-S total yearly income will be Rs 
rebate he can claim by way of Insurance Relief will be on Rs. 1,000 onl. 
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(btiing or'e-sivtb of liis total income ol Rs. o.OOO) at the at erat^e 
ab»e on Ks. 6,000. 'Iherefore ilie total td\ pa\able by A vilj K 
actual tax on Rs. 0.000. minus the In&uiance relief at the average^ ^ 
<;i ta'i pavable on Rs. 0.000. income tax payable on Rs 0,000 
alcuiated as under ;— ' ^ 


On the fir^t R^. 1.500. the Tax 

On the next Rs. 3.500 the tax (fv 15 pies f including 
Sur-rharge» 

On the next Rs. 1.000 the lax (a 25 pies (including 
Sar-tharge f 

Total income Us. 6,000, Total Tax 

i Therefore the average rate of tax per rupee 
payable will be 0-0-12.9> 




Rs 27„ 

R*’. 130 3 ! 

Rs. K)3 10 , 


Less: Insurance Relief on Rs. 1,000 at the rate of 

12.9 pies in a Rupee .. .. Rs. 67 3 Q 

Therefore, the >let Tax payable by A Rs. ,J36 7 i 

21 A is the owner of a building whicli is moilgaged to B The 
ne: Municipal Assessment of die building is Rs. 0.100. He incurs the 
following expenses during the year :—Repairs: R^. 1.000 : Fire Insur¬ 
ance: Rs. 275 ; Int. on Mortgage: Rs. 500 ; Collection Charges: Rs. 600 . 
Viunicipal Taxes : Rs. 900. Find out the net assessable income of A. 


A’s taxalile income :— 


Gross Annual Value (8,100X10/9) = Rs. 9.000 

Less: Allowance deductions :— 


1/6 Repair 

Rs. 1,500 

Fire Insurance 

Rs. 275 

Int, on Mortgage . . 

R.S. 500 

Collection Charges t (q 6^c 

allowed) Rs. 510 


Rs. 2,815 

Net Taxable Income 

• • - * 


It will be s^n that (i) though the actual amount spent on repaiis is 
only Rs. 1,000, Rs. 1.500. being one-sixlh of the Gioss Annual Value 1 == 
allowed by way of deduction. This allow’ance is allowed even if no 
lepaiib ar^e done ; (n) Rs. 900 pair for Municipal taxes is not alloived 
1 ^ dedticted because one-sixth allowance foi lepairs is deemed to 
include repair and general taxes, 

(31 A and B are equal partners in a Firm with Rs. 1 lakh and Rs. 2 
lakhs as their respective capital. Both A and B are paid Rs. 500 pei 
inonth as the paitner s salary. The Profit and Loss Account of the Firm, 
mr the assessment year after meeting partner’s salary and Interest on 
Capitol at 5 per cent shows a net debit balance of Rs. 10,000. What will 
be the taxable income of A and B each as a partner of the Firm ? 
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From this in will be seen that e\eii th 
Vjcoant sho^sed a Loss of Rs. 10.0 'jO lo: 
ddai incomes of 4 and B from the Firr. 
i^'.OOO respectiveh. 
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LAW FOR THE MEDICAL PRACTITIONER 

770, Tbe first of the duties ^\,hich a medii'^al prat tit.oner o\^e? to 
iti& patient i^ to treat him A\ith reasonable care aad skill. If he tails te do 
he is triiilt\ of negligence. He does rot undeitakc to cu^e the patient, 
out by holding himself out as a duly qualified pei-on. he undertakes to 
treat his patient with a fair, reasonable and competent degree of ^kilh 
jts not expected to use the highest possible degree ui skill and is nut ansviei- 
abie inereH because some other practitioner might possibly ha\e sho^Hi 
^ff^ater skill and kno'vdedge. A medical man \shu gues an opinion lionestH 
the exercise of his duties cannot be made responsible if it is proved 
-rroneous or has unfortunate consequences, oi e\en if another medical 
man would have ghen a different opinion. The Courts full) recognise 
that medical science progresses rapidly and m ill not penalize a practitioner 
for introducing a ne '\4 form of treatment unless it appears that to do so 
was unreasonable- In employing a treatment of a no\el nature he cannot 
of course make experiments on his patients but should ha\ e studied the 
same beforehand as thoroughly as possible and then should explain to 
his patients his reasons for trying it and what he hopes from it : he should 
also caution as to dangers which may be attached to its use. In the case 
of needles for injections it is not necessarily negligence if one is broken 
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in the tissues of a patient since a needle may sometimes break from - 
latent defect. Doctors should however use only the best makes of needle 
and it is better not to use a needle more than once. Very fine needle 
break easily and since they invariably break at the hub, it should never 
be inserted fully into the tissues ; then, if it breaks, part of it will pr(>. 
bably remain sticking out. If the fragment is recovered, the practitioner 
should keep it as evidence in case the patient goes to Court. If the whole 
fragment disappears it is the doctor’s duty to warn the patient imme¬ 
diately of the fact, and arrangements should be made to have that par* 
radiographed without delay, to determine whether the extraction should 
be done at once or later. 

Under the Indian Penal Code, a surgeon, who although he knows 
that a particular operation is likely to cause the death of his patient 
suffering from a painful complaint, but not intending to cause deadi, and 
in good faith with the consent of his patient performs the operation, doe®, 
not commit any offence if the operation is unsuccessful and the patient 
dies in consequence. If the patient is under tw'^elve years of age or a 
lunatic, the consent of the guardian or of any person having lawful charge 
of that person must have been previously obtained. If the circumstance' 
are such that it is impossible to obtain the patient’s consent, or if that pa¬ 
tient is incapable of giving consent and there is no lawful guardian near at 
hand from whom it is possible to obtain consent in time for the operation 
to be done with benefit, the surgeon can perform the operation even 
without such consent and is not responsible if any harm is caused therebv. 
But causing miscarriage is an offence under Code even if caused with 
the consent of the woman or of her guardian unless it is caused in good 
faith for the purpose of saving the life of the woman. No communication 
made in good faith by a doctor or surgeon to his patient is an offence if 
it is made for the benefit of his patient ; thus if a patient dies in conse¬ 
quence of the shock he received when a surgeon informs him in good faith 
that he cannot live, the surgeon cannot be charged even if he knew that the 
communication might likely cause the patient’s death. 

Secrecy : It is one of the doctor’s professional duties to maintain 
complete secrecy concerning the affairs of his patient. He owes it to 
his patients and also to his professional colleagues never without the 
patient’s consent, to divulge any information which he has gained in the 
course of a professional relationship. He can divulge such secrets onl) 
when he is compelled to do so whilst giving evidence in a Court of Law 
and that too after claiming the protection of the Court. Thus a medical 
practitioner is not bound to answer any questions addressed to him b\ 
the police, still less to volunteer information about any of his patients. 
If a police officer asks him a question of this kind he should explain that 
to answer it would be to disclose facts which he had gained in professional 
confidence ; because, it is no part of his duty as a citizen to act as a 
detective. Difficult questions arise, however, when a medical practitioner 
comes to know of crime through his professional duties. In this connec¬ 
tion, to quote Sydney Smith, “ If a practitioner is called to attend a 
woman suffering from a criminal abortion, he should obtain a second 
opinion. If she is moribund, she should be sent to a hospital and a 
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dting declaration taken. Otherwise he should refuse to take care of the 
c^e unless she gives him leave to inform the police. If she herself 
made the attempt, he should take no action. ^Iteii a practitioner is 
certain that a patient of his is being poisoned, he should consult the senior 
nolice officer of the district in confidence. If he learns that a crime is to 
be committed, he should take all steps he can to prev*ent it in the same 
manner as an ordinary citizen. If he suspects a patient of having com¬ 
mitted a crime, he should either refuse the case or inform the police. If 
he remains silent and treats the patient, he is an ‘accessory after the fact 
and liable to imprisonment.'’ {Forensic Medicine^ Tlh edn.. p. 838). 
Right to Payment : In England, with the exception of an F.R.C.P., a 
registered medical practitioner may recover at law any expenses or 
charges for medicine and appliances, or fees, to which he ma\ be entitled. 
If a patient wishes to evade payment by saying that the practitioner agreed 
to treat him for nothing, he must prove it like any other agreement. Many 
medical officers do not ask fees whilst treating their professional brethren, 
their wives and children, but this is only out of professional etiquette 
and they may demand fees if they choose. The amount of the practi¬ 
tioner's fee is often not agreed beforehand, and then he is entitled to 
recover a reasonable fee. ^Tiat is reasonable depends on many factors, 
including the amount and nature of the ser\’ices that he has rendered, 
the value of the drugs or appliances he has applied, the number of visits 
he has paid and how long they took, the distance he has had to travel 
to pay fihem, his standing in the profession and the means of the patient. 
Refusal to Undertake a Case : A medical practitioner is under no legal 
obligation to begin to advise or treat a person, however great his need. 
If, however, he once starts treatment, whether for payment or for 
charity, he must not leave off without giving the patient full opportunity 
to obtain adequate attention elsewhere. If he desires to withdraw from 
a case he must do so in such a way that his withdrawal causes no imme¬ 
diate ill effect. For instance, if the patient will not follow the practi¬ 
tioner’s directions, and thereby makes the treatment useless, or will not 
pay his bills, the practitioner must declare that from a given day in 
future he will not attend any more. The length of the notice he must 
giv'e will depend upon the facilities available for the patient for obtaining 
alternative relief. 


LAW RE: PRINTING PRESSES AND 

NEWSPAPERS 

771. Every book or paper printed within British India shall have 
printed legibly on it the name of the printer and the place of printing, and 
(if the book or paper be published), the name of the publisher and the 
place of publication. No person shall keep in his possession any press for 
the printing of books or papers, unless he has previously to its setting up 
made a declaration in a prescribed form before tbe Magistrate of the 
place where it is to be set up ; and no newspaper shall be published unless 
he has made a declaration in a prescribed form before a District, 
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Presidency or Sub-divisional Magistrate within whose local jurisdiction 
such newspaper shall be printed or published. Every copy of even 
newspaper shall contain the name of the person who is the editor thereof 
printed clearly on such copy as the name of the editor of that newspaper 
every time the place of printing or editor is changed, a fresh declaration 
shall be necessary. Printed or lithographed copies of the whole of everv 
book together with all maps, prints or engravings, shall be delivered b\ 
the printer at such place and to such officer as the Piovincial Government 
by notification in the Official Gazette from time to time direct, within one 
calendar month after the day on which any such book shall be first de¬ 
livered out of the press. But this rule is not applicable to a second or 
subsequent edition of a book in which there have been no additions oi 
alterations or to any newspaper. Whoever shall print or publish an> 
book or paper which does not contain the above lequirements shall be 
punishable with a fine which may extend to two thousand rupees or with 
imprisonment for a term which may extend to six month or both, and, if 
any printer neglects to deliver a copy to the Government he shall for even 
such default forfeit to the Government such sum not exceeding fifty rupees 
as the Magistrate of the place may direct. There shall be kept at an 
Office as the Provincial Government maj direct, a book to be called 
a Catalogue of Books printed in British India, which shall contain all 
the particulars of every book that shall ha\e been delivered under the 
above rule. When any newspaper, book, document or any printed ma t t e r 
appears to the Provincial Government to contain any seditious matter, 
such Government may declare every copy of such book or document to 
be forfeited to His Majesty, and thereupon any police officer may seize 
the same wherever found in British India, and any Magistrate may b) 
warrant authorise any police officer (not below the rank of a sub-inspec¬ 
tor) to enter upon and search for the same in any place wherever they are 
suspected to be. Any person aggrieved by such order may apply to the 
High Court to set aside such an order, which application shall be heard 
and determined by a special Bench of three Judges of the High Court. 
No proceedings under s. 108 of the Criminal Procedure Code (demand¬ 
ing security) shall be taken against the editor, printer, etc., of an\ 
publication edited or printed in conformity with the Press and Registra¬ 
tion of Books Act, except under the order of the Governor-General or 
the Provincial Government or some officer appointed by them. 

772. Libels etc in Newspapers.—In absence of malicious motives 
no action will lie in respect of fair and reasonable comment and criti¬ 
cism regarding matters of public interest or action of public men, such 
as politicians,* actors, etc. Fair and accurate reports of proceedings at 
a public meeting held for a lawful purpose for the discussion of an} 
matter of public concern (except where neither the public nor any news¬ 
paper reporter is admitted), or at a meeting of any public authorit). 
such as a municipal council, or of any committee of any such body, are 
privileged, unless published maliciously, i.e., in absence of malice a 
newspaper is entitled to publish a speech delivered on any of above 
occasions, even though the speaker may utter libellous statements con¬ 
cerning third parties. The speaker may be liable for slander, but the 
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newspaper will not be liable. A nevrspaper proprietor must if required, 
insert a reasonable letter of contradiction or explanation of the report ot 
anv proceedings, meeting, or notice which he publishes. He should also, 
if a libel has been inserted through inad\ ertence. publish a lull apologv 
in next issue of his publication which takes place after libel is complained 
of It is not defamation to publish a substantially true report of the 
oroceedings of a Court of Justice, or of the result of an> such proceedings. 
But it is contempt of Court to publish a report oi cha er 

proceedings in the High Court without an order of the Court. 
Anv writing published which is calculated to obstruct or inter- 
*fere with the due course of justice or the legal process ot 
the Court is a contempt of Court and therefore, to suggest in a newspaper 
article that the evidence intended to be used in a prosecution has been 
obtained bv improper means and is unreliable, or to suggest that admis¬ 
sions of the accused ha\e been improperh obtained, amomts to mterter- 
in*^ with the due course of justice, ’^here the general tendency of articles 
Dtllished in a newspaper is not to criticise the policy of Go\ eminent 
of India, but are such as are calculated to bring the Government into 
hatred or contempt, it wdll forfeit the security deposited by me owner 
of the printing press. No newspaper report of any proceedings m a 
juvenile Court may reveal the name, address, school, or include any 
particulars calculated to lead to the identification of any child or young 
person concerned in the proceedings. It is also not lawful to prmt or 
^blish any indecent matter in relation to any judicial proceedmgs lor 
the dissolution of marriage or for judicial separation any particulars other 
than : fi) the names addresses, and occupations of the parties and 
witnesses ; [ii) a concise statement of the charges and counter-charges m 
support of which evidence has been given, and (ut) the judgment of the 
Court and observations made by the judge in giving judgment. It is 
also an offence to publish any photograph taken or sketch i^de m the 
Court-room, or in the building or in the precincts of the buildmg in 
which the Court is held, or taken or made of the person while he is entermg 
or leaving the Court room. It may also amount to an offence if any 
newspaper publishes an advertisement or any public notice or announ^- 
ment containing indecent or obscene pictures or words relating to e 
curing of sexual disorders, productive of sexual vigour and so on, on 
account of its tendency to lower public morality. 


THE FAMILY LAWYER 

773. AcquisitiQn of Land for Public Purposes.—WhenCTer Govern¬ 
ment, Municipality or any Local Body wants to acquire land ibelongmg 
to private individuals) for public purposes it has to m^e adequate 
coinpensation to the owner before it can do so. However, if a particular 
piece of land is required by Government it has absolute right to acquire 
the same irrespective of any consideration of willingness or un 
willingness of the owner to part with property. The mode of 
compensation depends, not according to what was the origiiwl price pai 
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for rile land or the money spent on its present disposition, but what u 
the market value of the land if laid out in the most beneficial manner 
it depends upon the price obtained for similar plots of land in the 
neighbourhood, the potential value of the property and so on. Thu, 
land in the neighbourhood of a town has always a potential value. When¬ 
ever land is required for a public purpose, the Collector causes an in¬ 
quiry to be made and decides the compensation which in his opinion should 
be made for the land. The award of the Collector is final but any person 
interested and has not accepted the award may, by written application to 
the Collector, require that the matter be referred by the Collector for the 
determination of the Court. Such application shall be made within sh, 
weeks of the award of the Collector if the person making it was present 
or was represented before the Collector and in other cases ivithin sh 
weeks of die receipt of the notice from the Collector. The Court shall 
thereupon cause a notice specifying the day on which it will proceed to 
determine the application in the presence of all the persons entitled to 
appear, plead and act (as the case may be) in such proceeding. When 
an applicant has made an application for compensation, the amount 
awarded to him by the Court shall not exceed the amount so claimed or 
be leas than the amount awarded by the Collector. 

774. Adulteration of Goods, Prevention of.—(1) Any person who 
mixes, colours, stains or powders any article of food so as to render the 
article injurious to health, shall be punishable for the first offence with 
fine which may extend to five hundred rupees and for every subsequent 
offence with simple imprisonment for a term which may extend to six 
months or with fine which may extend to one thousand rupees or with 
both. (2) Any person who sells or causes to be sold or offers for sale 
any article of food which is not of the nature, substance or quality demand¬ 
ed by or on behalf of the purchaser, or, manufactures or exposes for sale 
any article of food which is not of the nature, substance or quality which 
it purports to be, shall be punishable for every first offence with fine 
which may extend to two himdred rupees and for every subsequent offence 
with simple imprisonment which may extend to three months or with fine 
which may extend to one thousand rupees or with both. (3) In any 
prosecution under this section it shall be no defence to allege that the 
seller was ignorant of the nature, substance or quality of the article of 
food sold by him, or that the article was not defective in all three respects, 
namely, nature, substance and quality. 

775. Animals, Cruelty to.—It is an offence to cruelly beat, illtreat, 
override, overload, torture or cause any unnecessary suffering to a domestic 
or captive animals including birds, reptiles and beasts. The expression 
**' cruelly illtreat ” applies when a person wilfully causes pain to an 
animal without justification. There are some Societies for the Prevention 
of Cruelty to Animals (called the S.P.C.A.) of which the Bombay S.P.C.A. 
forms an example. The objects of this Society is to prevent the cruel 
treatment and to secure the welfare of animals in the Province of Bombay 
or such parts thereof as the Executive Committee of the Society may from 
time to time in its descretion direct. This is done through the agency 
of paid ofi&cers whose duty is to watch, warn, threaten on prosecute all 
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uersons found guilty of inhumanity to animals. Ever) person witnessing 
anj act of cruelty is earnestly requested to report the same to their office, 
359 Hornby Road. Fort. Bombay. The names of persons and letters 
supplying information are kept strictly private and confidential. They 
also run a hospital for sick animals at Government Gate Road, Parel. 

776. The Bombay Rent Restriction Act.—The object of the Act is 
to restrict the increase of rents by landlords of certain places, viz., Bombay. 
4hmedabad, the Bombay Suburban District, etc. Under the Act (which 
is applicable to premises the standard rent of which does not exceed 
rupees eighty per mon*h » a landlord cannot increase the rent of the 
premises let by him over and above the rent at which the premises were 
let on the 1st day of Januar\, 1939. If he does so in spite of the provi¬ 
sions of this Act. the)' cannot be recovered through the Court. However, 
if the landlord has. since the 1st of January. 1939, incurred expenditure 
on any improvement or structural alterations, he may increase the rent 
at a rate not exceeding 6 per cent per annum on the amount so expended 
and this shall not be deemed to be an increase for the purposes of this 
Act. Under S. 11 of the Act. no order for the recover)' of possession by 
the landlord of any premises will be made by the Court so long as the 
tenant pays or is ready and willing to pay rent to the fullest extent 
allowable under this Act and performs the other conditions of tlie tenancy ; 
unless, (ij the tenant has been guilt)' of conduct which is a nuisance or 
annoyance to any adjoining or neighbouring occupiers, or (ii) where 
the premises are reasonably and bona fide required by the landlord 
for his own occupation or for the occupation of any person for whose 
benefit the premises are held, or (iii) where the landlord can show any 
cause which may be deemed satisfactory by the Court. Where any order 
for the recovery of possession has been made under the preceding last 
two clauses and the premises are not used for the same purpose for which 
the possession had been given or are relet within the same period to any 
person other than the original tenant, the Court by which die order was 
made may, on an application of the original tenant made writhin six 
months of such date, place him in such occupation of the premises on 
the original terms and conditions and if in the opinion of the Court the 
premises were not reasonably and bona fide required by the landlord 
for the aforesaid purposes, direct pa)Tnent to him by the landlord of such 
compensation as ^e Court may think fit. The provisions of this Act have 
also been extended to premises above the standard rent of which exceeds 
Rs. 80 per month, by Act VII of 1944. Under the provisions of this Act, 
if the premises in question are required for the bona fide use of the land¬ 
lord, he should have previously obtained a certificate from the Rent Con¬ 
troller (appointed for that purpose > before proceedings may be taken 
into the Court. Any person aggrieved by an order in granting or rejecting 
the certificate by the Rent Controller may. within fifteen days from which 
the order is communicated to him, present an appeal in writing to the 
Collector. The decision of the Collector, and subject only to such deci¬ 
sion the order of the Controller, is final. It is also provided under this 
(latter) Act that a tenant may sub-let any portion of his premises to a 
sub-tenant, provided he forthwith intimates in writing to his landlord the 

24 
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fact of his having so sub-let the premises aiid also the rent at which the\ 
have been sub-let. 

777. The Bombay Shops and Establishments Act.—As provided under 
this Act, ll) no shop shall on any day («) be opened earlier than such 
hour as may be fixed by the Provincial Government b> a general or special 
order in this behalf, and (b) be closed latei than 9 p.m. or such othei 
earlier hour as ma\ be fixed b\ the Provincial Government by a general 
or special order in this behalf : Provided that any customer who was beinc 
served or was waiting to be ser\ed at such closing hour in any shop ma\ 
be served in such shop during the quartei of an hour immediately follow¬ 
ing such hour. (2) No person employed in any shop shall be required 
or allowed to work in such shop for more than nine .md a half hour*, 
in any day. Provided that any such peison may be allowed to work 
in "^ueb shop for any period in excess of llu** limit if such pttiod does 
not exceed in aggregate one hundred and twenty houis in any calendar 
year. (3) No person employed in any shop shall he required or allowed 
to work in such shop for moie than seven horns in any day unless he 
has had an interval for rest of at least one houi ; or for more than five 
hours in any day unless he has had an interval of rest for at least hall 
an hour. <4) Every person employed in a shop shall be given at least 
one day in a week as a holiday and no deduction shall be made from the 
wages of any person employed in a shop on account of any holiday so 
given to him. (5) No commercial establishment shall, on any day, be 
opened earlier than and closed later than such hour as may be fixed 
a general or special order of the Provincial Government made under 
rules made in that behalf. (6) No person employed in any commercial 
establishment shall be required or allowed to work in such establishment 
for more than two hundred and eight hours in a month : provided that 
any such person may he allowed to work in such establishment for more 
than two hundred and eight hours in any month during stock-taking, 
making of accounts, settlement or other presciibed occasions and provided 
further that the total number of hours foF which such person is allowed 
to work in excess of the maximum number of hours prescribed for everv 
month under this section does not exceed one hundred and twenty in any 
calendar year. (7) No child who has not completed his twelfth year 
shall be allowed to work in any establishment to which this Act applies, 
and no young person who has not completed his seventeenth year before 
6 a.m. and after 7 p.m. Moreover, no such young person shall be allowed 
to work in any establishment to which this Act applies for more than 
forty-two hours in a week or for more than eight hours in a day and 
shall not he allowed to work in such establishment for more than four 
hours in any day unless he has had an interval of rest for at least half 
an hour. (8) Any Inspector appointed under the Act may at all reason¬ 
able times enter into any place which is or which he has reason to believe 
is an establishment to which this Act applies and make such examination 
of the prenotises and of the prescribed registers, records and notices, as 
may foe prescribed. (9) Any employer who contravenes the provisions 
of tihiis Act shall, on conviction, be punishable with fine which may extend 
to Rs. 25 for the first offence and to Rs. 250 for every subsequent offence 



Breach of Promise of Marriage 


JTl 

after his conviction for tlie first offence. 110' Where an\ »>erscn emplojed 
in any establishment to Avhich this Act applies is required to work ir 
excess of the limit of hours of ^vork he shall be entitled lu respect of 
the over-time ■v\ ork to wages at the rate of times his ordinary rate 
of wages. 

778. Breach of Premise of Marriage.—'^'hen two pcisoiis promise to 
marry each other the mutual promises constitute a contract, and if it be 
broken the part) breaking it is liable to a:i action for damages as in case 
of most other broken contracts. The amount depends upon loss sustained 
by plaintiff. A promise of marriage need iiot be in writing, and it i*- 
unnecessary for plaintiff to prove that promise was made in express terms. 
It is sufficient if conduct of parties showed that the) considered themselves 
an engaged couple, and were treated as such b\ their c=50ciates. The 
plaintiff's evidence must, hoicever, be corrohorated by some other liritteii 
or verbal evidence. These actions are usually brought by members of 
the gentler sex, but there is no legal reason wh\ a man should not sue 
a woman. A minor may sue, but he or she is not liable to he sued. In 
other words, the contract does not bind the minor, but he or she can 
enforce it against tlie other party if of full age where a contract of marriage 
has been entered into by or on behalf of a minor, the guardian to the 
marriage who was the real contracting party ma) sue or be sued. It must 
be borne in mind that no suit can be brought for the specific performance 
of a contract of marriage and in case of its breach damages is the onI\ 
remedy- 

779. Child Marriage Restraint Act.—This -\ct prohibits marriage 
being solemnized of a male under the age of eighteen \ears and of a 
female under the age of fourteen years. The object of this Act is not 
to invalidate the marriage if any marriage takes place in contravention 
of the pro\’isions of this Act but to inflict punishment upon persons w’ho 
are responsible for it : (1J Whoever being a male above eighteen years 
of age and below 21, contracts a marriage wilh a girl below the age of 
fourteen years shall be punished with fine which nia) extend to one 
thousand rupees ; but if he is above 21. he shall be punished with simple 
imprisonment W'hicb may extend to one month or with iine upto one 
thousand rupees or with both ; 12» Whoe\ er performs, conducts or directs 
any such child marriage shall be punished with simple imprisonment 
which may extend to one month or fine uplo one thousand rupees or both. 
unless he proves that he had reason to believe that the marriage was 
not a child marriage. (3) WTiere a minor contracts a child marriage, 
any person having charge of the minor who does any act to promote, 
the marriage or permits it to he solemnized or negligently fails to prevent 
it from being solemnized shall be punished with imprisonment which 
may extend to one month, proidded that no womaji shall be liable to 
imprisonment. (41 A prosecution for an offence under this .4.ct ma) be 
instituted any time within one year after its taking place and after the 
lapse of this period no complaint shall be entertained by the Court. The 
Court, if satisfied from the information laid before it through a complaint 
or otherwise that a child marriage is to be solemnized will issue an 

against any person or persons and when such an injtmction is 
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issued whoever disobeys it shall be punished with impiisonment which 
may extend to three months or fine which may extend to one thousand 
rupees or with both. The Court before making any such order will hold 
a preliminery inquiry and w^here any complaint has been received it ina\ 
require the complainant to execute a bond with or without sureties for 
a sum not exceeding Rs. 100, as security for the payment of any compen¬ 
sation which the complainant may be directed to pay if the complaint 
malicious and if such security is not furnished within a reasonable time 
as the Court may fix, the complaint shall he dismissed. 

780. Children, custody of.—In the matter of the custody of a minor 
child the paramount consideration is the interest of the child rather than 
the rights of the parents. Therefore, although the father is the natural 
guardian of a minor child, the Courts will as a general rule hand o\er the 
custody of a child of tender years to the natural mother if she is a suitable 
person. 

781. Provision for the custody and protection, trial and punish- 
ment by Juvenile Courts to be sent to Reformatory Schools.— 
“ child ” means a person under the age of sixteen years and when used 
with reference to a child sent to a certified school applies to that child 
during the whole period of his detention, notwithstanding that the child 
may have attained the age of sixteen years ; under the Bombay Children’s 
Act, (1) Any police officer or other person authorized by the Provincial 
Government may bring before a court any person who in his opinion is 
a child and who has no home, settled place of abode or visible means 
of subsistence, or has no parent or guardian who exercises regular and 
proper guardianship ; or is under the care of a parent or guardian who, 
by reason of criminal or drunken habits, is unfit to have the care of such 
person ; (2) The parent or guardian of a child may prove to a court tliat 
he is unable to control his child, and that he desires the child to be 
sent to a certified school and the court, if satisfied on inquiry that it is 
expedient so to deal with the child and that the parent or guardian under¬ 
stands the results which will follow, may order him to be sent to an> 
Reformatory School. (3) Whoever having the actual charge of or 
control over a child abandons, exposes or wilfully neglects or ill-treats 
such ^childi in a manner likely to cause such child unnecessary 
suffering or injury to his health shall be punishable with 
imprisonment of either description for a term which may extend 
to six months or Ttvith fine which may extend to two hundred 
rupees or with both. (4) Whoever for his own profit causes any child 
to be in any street, premises or place for the purpose of begging or 
receiving alms shall be punishable with imprisonment of either description 
for a term which may extend to three months or with fine which may 
extend to one hundred rupees or with bolh. (5) If any person is found 
drunk in any highway or other public place whether a building or not 
or on any lisenced premises, while having the charge of a child apparently 
under the age of seven years and if such person is incapable by reason 
of his drunkenness of taking due care of the child, he may be arrested 
and shall, if the child is imder that age, be punishable with fine which 
may extend to fifty rupees. (6) Whoever in any highway or other public 
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place whether a building or not or on any licensed premises gives, or 
causes to be given to any child any intoxicating liquor except upon the 
order of a duly qualified medical practitioner, or in case of sickness 
or other urgent cause, shall be punishable %srith fine which may extend 
to fifty rupees. 1.7 I It shall be the duty oi a police officer to seize any 
bidis, cigarettes, tobacco or smoking mixture in the possession of a 
child whom he finds smoking in any street or public place and any 
cigarettes, tobacco or smoking mixture so seized shall be forfeited to 
Provincial Government ; and every such puiii e officer shall be authorised 
to search any boy so found smoking but not a girl. (Si Whoe\er takes 
an article in pawn from a child, whether offered hy that person on his 
own behalf or on behalf of any other person shall be punishable with 
imprisonment of eitlier description for a term whicji may extend to one 
month or w'ith fine which may extend to one hundred rupees or with Loth. 

Whoever having the actual charge of or control over a girl under the 
age of sixteen years causes or encourages the seduction or prostitution of 
that girl or causes or encourages any one other than her husband to have 
sexual intercourse with her shall be punishable with imprisox^inent of 
either description for a term which may extend to three years and shall 
also be liable to fine. (10 j If it appears to a court on the complaint of 
any person that a girl under the age of sixteen is being treated with 
cruelty by her parent or guardian or that such girl with the knowledge of 
her parent or guardian is exposed to the risk of seduction or prostitution 
or living a life of prostitution the court may direct the parent or guardian 
to enter into a recognizance to exercise due care and supervision in 
respect of such girl. Ill) If it appears to a magistrate duly empowered 
under this Act from information on oath or solemn affirmation laid by 
any person w’ho in the opinion of tlie magistrate is acting in the interests 
of a child, that tliere is reasonable cause to suspect that the child has 
been or is being wilfully ill-treated or neglected in any place wfilhin its 
jurisdiction in a manner likely to cause tlie child unnecessary suffering 
or to be injurious to his health, the magistrate may issue a summons in 
the first instance against the person or persons in ivhose care, custody or 
control such child is. to produce forthwith the said child in court, or 
may issue a warrant authorising any^ police officer named therein to search 
for such child and if il is found tliat he has been or< is being wilfully 
ill-treated or neglected in manner or that any offence is being committed 
in respect of the child, to take him to and detain him in a palce of safely 
until he can he brought before the magistrate, for trial for an offence 
punishable under this Act. (12) If in any case in which an information 
has been laid hy any person under the provisions of the previous section, 
the magistrate after such inquiry as he may deem necessary is of opinion 
that such information was false and either frivolous or vexatious the 
magistrate may for reasons to he recorded in writing direct that compen¬ 
sation to such an amount not exceeding one hundred rupees as he may 
determine be paid hy such informer to the person against whom the in¬ 
formation was laid (13) No report in any newspapers or news-sheet of 
any offence by or against a child or of any proceedings in any Court 
relating to such offence shall disclose the name, address or school, or 
include any particulars calculated to lead to the identification, of any 
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such child nor shall any picture be published as being or including a 
picture of any such child ahcl if an)' person publishes any report or 
picture in contravention of the provisions of this section shall be punish¬ 
able with imprisonment of either description for a term not exceeding 
two months or with fine or uith both. (Ill The court which makes ail 
order for the detention of a child may make an order on the parent or 
other person liable to maintain the child, to contribute to his maintenance, 
if able to do so, in the prescribed manner. (15) The period for which 
a child is to be detained in a certified school shall be specified in the 
order in pursuance of which he is sent there and shall be such period 
as to the court may seem proper for his teaching and training but not 
in any case extending beyond the time when he will, in the opinion of 
the court, attain the age of eighteen \ ears. (16) In determining the 
certified school to which a child or joulhful offender is to be sent 
under this Act, the court shall ascertain the religious denomination of the 
child and shall, if possible, select a school in which facilities are afforded 
for instruction in his religion ; and. when a child is committed to-the 
care of a certified school in which facilities for instruction in his religion 
are not afforded, the court shall take an undertaking from such school 
that the child shall not be brought up in aii) religion other iban his own. 

782. Contract of Service.—The nature of a contract of service 
depends upon the circumstances of the particular case. This depends 
upon facts such as whether the contract is in writing or oral, whether the 
•wages to the servant are to be paid daily, monthly or yearly. Where a 
written contract is entered into, care should be taken to sec that all the 
essential terms are entered in it. Verbal assurances are worthless and 
are of no effect unless they are embodied in the agreement. Sometimes 
a contract contains a covenant restricting the activities of the servant in 
the event of his leaving the employment of the employer. Any such 
restriction, if it is of a reasonable nature in the sense that restraint im¬ 
posed is reasonably necessary for the protection of the employer’s interest, 
will be given effect to by the Courts. A servant is entitled to refuse to 
continue to perform his contract if such continuance involves a reasonable 
apprehension of danger to his life or limb or the commission of some 
criminal offence, or if the employer does not fulfil his part of the contract. 
But if the servant, with the knowledge that the work is of a hazardous 
nature, enters into the contract, he cannot refuse to work afterwards on 
the ground that the work involves danger to life or limb. A servant can 
be summarily dismissed for (il wilful disobedience to a lawful and 
reasonable order ; fit) dishonesty ; (iit) immoral or insulting behaviour ; 
iiv) neglect of his work ; (u) acting against the employer’s interest, 
as by receiving a secret commission or entering into a contract with a 
third parly inconsistent with his duly to his employer ; (i;i) incompetency, 
for a skilled seivant must be capable of doing the things he holds himself 
out as being able to do ; and {vii) permanent illness. Temporary illness 
cannot of itself be a grotmd for a summary dismissal. Notice to terminate 
Contract ; If the contract contjiins a provision as to the period of notice 
to terminate the contract, neither party is entitled to terminate it unless 
the requisite notice is given in writing to the other party. In the absence 
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and onlv in the absence* of any such specific provision, such a notice 

he given as is reasonable or customary, because the lavv assume^ 
that the parties, in not including a special term, intended that that should 
be done ivhich was reasonable and normal. The emploi er ma> terminate 
the contract by giving instead of the usual notice, additional sa ar\ m 
lieu of such notice for the same period. The servant also may do h 
.ame thine b^ wav of compensation to the emplo>er on ine basis ot tne 
-a!ar\ for the period of notice if the employer is nilhng to lelieie him . 
if die eniplo\er is not willing to relieve him or the work is of such a mature 
that the Lplo^er is likelv to suffer injury if the servant leaves without 
uroper notice, he should lea\e only after the expiry of the proper notice. 

If the sen-ant leaies without proper notice, no Court imII ™ake him work 
for the employer, but will make him pa> damages instead. Tnere is no 
standard for ^sessing the damage suffered by the emplo\er but this will 
depend upon the circumstances of the case. If the servant is \vrongfull> 
dismissed, or without being paid his lawtul dues, he should file a su 
lor compensation or for arrears of his dues as the case may be in the 
appropriate Court. It must be clearh understood that the onh legal 
claim that can arise out of a dismissal accrues, is without am. or the 
proper, notice. Provided the employer ghes the proper notice, he can 
dismiss the servant for the most inadequate reason, or fur no reason at 
all Because, an emplo\er is ne\er bound to give any reason lor dismis*- 
in-- a servant. But this does not mean that the emplu>er can exercise this 
riSit in such a manner as to harm the future prospects of the sets an . 
1 /the emplo\er without assigning an> reason or for no reason 
dismisses his servant without the proper notice as required b> the contract 
or by usage, and communicates such dismissal b\ telegram or > p 
card; he may become liable to be sued in damages for defamation. 

783 Servants’ Characters.—.4 master cannot be compelled to give 
his servant a character. If he does give a character, it must be true 
It is an offence to wilfully give a false character. The person 
<^iving the character ma> also be liable to an artion o 
damages in respect of any injuries sustained by person to whom fa se 
character has been given. Where an inaccurate character has 
honestly and in belief that it is true, and without malicious motn es, no 
action can be brought b) servant against person giving the 
Servant's Responsibilities to His Mdster.^A servant must be honourable 
to his master in all his dealings. He is not entitled to take commission 
or presents from persons witli whom his master is doing business, imr 
is he entitled to make use of his master s property for his own proht. He 
must not make use of private information obtained m course of his 

employment for his own purposes. 

784 Implied Authority cf Counsels and Advocates. Counsels 
Advocates have implied authority to compromise in all matters connoted 
mth a suit. They derive their authority from 

briefed in the suit. Therefore, the consent of a client is not needed fo 
a matter which is wTthin the implied authority of his counsel 
The authority of counsel or advocate may, however, be expressly 
Jby the client. If such limitation is communicated to the other side, the 
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consent of counsel outside the limits of his authority is of no effect 
Difficult questions may however arise if any such limitation has not been 
communicated to the other side ; in such cases the coriect view appears 
to be that the Court has the power to interfere when in the particular cir- 
cumstances of the case grave injustice would be done by allowing the 
compromise to stand. If, however, the client is present in the Court at 
the time of the compromise, it is not open to him to say that he did not 
consent. For, if he desires the case to go on and his counsel objects 
he should withdraw his authority from counsel immediately. It should 
be noted that the implied authority of a counsel or advocate is limited to 
the issues of the particular suit. A compromise, therefore, will not be 
binding if it extends to matters outside the scope of the suit. A solicitor 
has a sinailar authority, in the exercise of his discretion, to enter into a 
compromise on behalf of his client by virtue of his position as agent in 
relation to his client. But a pleader cannot enter into a compromise on 
behalf of his client without his client’s express authority. An erroneous 
admission of law by a counsel is of no effect and does not preclude the 
party from claiming his rights in appeal. A pail} to a suit is not bound 
by the admissions of his pleader if they are en oneous in law. 

785- Distress for Rent— Within the local limit-i of the ordinary 
original civil jwisdiction of the High Courts of Bombay, Madras and 
Calcutta, any person (or his duly constituted attorney) claiming to he 
entitled to arrears of rent of any house or premises, may apply to am 
Judge or Registrar of Small Causes Court, for a distress warrant. No- 
application can he made as regards rent which has been due for more 
than twelve months prior to the application. The Judge or Registrar 
may thereupon issue a w’arrant under his hand and seal addressed to an^ 
one of his bailiffs appointed for that purpose. The bailiff directed to 
make the distress may force open any dwelling house, the outer door oi 
which may he open, and may break open the door of any room in such 
dwelling-house lor the purpose of .seizing property liable to be seized ; 
provided no such distress shall be made afl'^r sunset and before sunrise 
and the bailiff shall not enter or break open the door of an}- room appro- 
prited for the zenana. The bailiff shall then seize such pait of the 
movable property found in or upon the house or premises mentioned iu 
the warrant and belonging to the person from w'hom the rent is claimed 
as, in the judgment of the bailiff, is sufficient to co’ter the amount of the 
said rent together with the costs of the said distress ; provided the 
bailiff shall not seize, {i) things in actual use ; or {li) tools and imple¬ 
ments not in use ; and (iff) the debtor’s necessary wearing apparel. The 
debtor or any person alleging himself to be the owmer of any propert’^ 
siezed by the bailiff may, at any time within five days of such seizure, 
apply to any judge of the said Court to discharge or suspend the said 
warrant and the Court may, in its discretion give reasonable time to the 
debtor to pay the rent due from him. If any claim is made in respect 
of any property seized by any person not being the debtor, upon the 
application of the bailiff who seized the property, a judge of the Small 
Cause Court shall adjudicate upon such claim and make such order 
between the parties and of the costs of the proceedings as he thinks fit- 
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If the value of the subject-matter in dispute exceeds Rs- 1.000, the appli¬ 
cant or claimant may apply to the High Court to trans.er the case 
to itself ’within seven'davs from the date of the seizure of tne subject- 
matter in dispute. Any person, except a bailiff appointed by the hmali 
Cause Court, levving or attempting to le\y any such distress shaU be 
liable to punishment before a Presidency Magistrate for a term oi im¬ 
prisonment which may extend to three months in addition to any othci 
liability which he may ha\e incurred thereby. 

786. Easements.—An easement nia}- he defined to be a pnvilege 
which the owner or occupier of one neighbouring house i or land) pos¬ 
sesses as such, to require the other to do and continue to do, or to 
nrevent and continue to prevent something being done, in or upon the 
house or land of that other. right of easement is not a personal right 
but one attached to the ownership of property and it can onl\ be impo=e^ 
upon propertv belonging to another. A right of way. a right to ligh , a 
rWht of passage for ’water, a right to depasture one s cattle upon another s 
la^id or a right to support from a wall belonging to the adjoining uouse. 
are all examples of easements. A right of easement is not a natural 
incident of property, but an acquired right and unless it nas been acquire 
in the manner as ’set forth in S. 15 of the Indian Easements Act, no 
amount of obstruction is actionable. It reads as '• 

access and use of light and air for any building ha\e been peaceahh 
enioyed as an easement, ivitkout interruption lor twenty years, and 
where a right of w^ay or any other easement has been peaceably ai 
openly enjoyed by any person claiming title thereto, as an easement 
and as of right uithout interruption for twent> >ears. the rignt to suci 
access and use of light and air or other easement shall be absolute. Thi. 
is called the acquisition of a right of easement by prescription 11 a per¬ 
son, in the continuous enjoyment and without interruption, of a ngh o 
easement for a period of twentv vears has been obstructed by another, his 
remedy is to institute a suit for the enforcement of his 
rears of such obstruction. Illustration : A suit is brought in 1o8d for 
obstructing a right of way. The defendant admits the obstruction, hut 
denies the right of way. The plaintiff proves that the right was peaceabl> 
and openly Enjoyed by him. claiming title thereto as an easement and as 
of right without interruption, from 1st January, 1862. to 1st Janua y. 

The plaintiff is entitled to judgment.” The follou.ng rights cannot W 
ever be acquired by prescription : Iz I a right to the free passage of liJit 
and air to an open space of ground ; iizl a right to 
flowing in a stream and not permanenlly collecled in a pool, tank oi 
otherwise ; (in) a right to underground water not passing in a damned 
channel. An easement may also be acquired in virme of local ci^toin 
such easements are called customary easements. ^Tiere the ° 

a house or land transfers his property, the transfer f^ 
contrary intention appears, be deemed to pass the easement tojhe pei^ 
in whoL favour the transfer is made. Landlords in cities and towns 
should carefully guard their rights to light and air tne of 

adjoining land bSilds a house on his land. Thev should “^f^^^tely 
coLult an architect and have that portion of the land adjacent to the new 
building screened under his directions. 
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787. Employer’s liability for Compensation under the Workmen’ 
Compensation Act.—A “■ workman ” has been defined under the Act as an 
person engaged in manual (and not clerical) labour other ihan on 
whose employment is of a casual nature. The Schedule attached to 
Act gives a list of persons who come under this definition. An employe" 
is liable to pay compensation in respect of })et’aonal injury caused to • 
workman by accident arising out of and in the couii>e of his ^^mploYnient 
provided that the employer shall not be so liable, (/) in respect of ai 
injury which results in total or partial disablement of the workman for 
a period not exceeding seven days, or I if) in respect of an injur)-, not 
resulting in death, caused by an accident wrhich is directly attributable 
to the workman having been under the influence of drink, or the wilfu! 
disobedience of the workman to an order expressly given, or to a rule 
expressly framed for the purpose of securing safety to workmen, DTher 
personal injury'^ is caused to the workman in the course of his employ¬ 
ment, he may, (i) either institute a suit in a Civil Court in respect of the 
injury against the employer, or, (iif institute a claim to compensation ir 
respect of the injury before a Commissioner, or (iiif come to an agree¬ 
ment with the employer. If he acts in one of the ways, the other two 
are not open to him. If a suit is brought before the Civil Court, it must bt 
brought Tvithin one year after he recovers from that injury’^ ; under thii 
Act due notice of the accident is required to be given as soon as practi¬ 
cable after the accident occurs. The notice shall give the name and 
address of the person injured, the cause of the injury, the date on which 
the accident occured and shall be served by' delivering it or sending it 
by registered post to his employer or upon any person responsible to the 
employer for the management of ajiy branch of the trade or business in 
which the injured workman was injured. Where the workman has given 
notice of an accident, he shall, if the employer, before the expiry of three 
days from the time at wrhich service of the notice has been effected, offer^ 
to have the workman examined free of charge by a qualified medical 
practitioner, submit himself to such examination ; if he refuses, bis 
right to compensation shall be suspended during the continuance of such 
refusal unless he was prevented by any sufficient cause from submitting 
himself. Any contract or agreement whereby a workman, either before 
or after employment, relinquishes any right of compensation from the 
employer for personal injury arising out of or during the course of the 
employment, shall be null and void. Where a notice is required to be 
given by or on behalf of an employer of any accident on his premises 
which results in death, he shall within seven days send a report to'the 
Commissioner giving the circumstances attending the death. Where an 
employer fails to maintain a notice-book which he is required to maintain 
under the act or fails to send to the Commissioner a statement of any 
death within seven days, he shall be punishable with fine which may 
extend to a hundred rupees ; provided that no prosecution under the 
Act shall be instituted except by or W'ith the previous sanction of a 
Commisisoner, and no Court shall take cognizance of any offence unless 
the complaint is made within six mouths on which the alleged offence is 
alleged to have been committed. For the amount of compensation pay¬ 
able under the Act see the Schedule to the Act. 
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738 The Factories Act.—111 Every factory shall be kept clean an 
'ree from effluvia arising from an} drain, priv} or other nuisance^ an 
shall cleansed at such times and b\ such methods as ina} 

9» Every factory shall be ^entilated in accordance tMlh such standards 
ind bv such methods as ma^ be prescribed. In order that no room in 
"actorv shall be crowded during working hours t<^ a dangerous extent 
ur to 'an extent which niav be injurious to the health of the workers, the 
.proportion ^Nhich the number of cubic feet of space m a room and the 
'^urS^er of superficial feet of its floor area hears to the number of ^'^rke - 
; Xn- at any time therein shall not be less than such standards as ma^ 
be prescribed'either generally or for the particular dass of \vcrk ^a^^d 
on Fn the room. A factory shall be sufficienth lighted uurms all working 
hour=>. If it appears to the Inspector that am factor} is not sufficient > 
Vhted. he ma^ serye on the manager of the factor} an 
specifying the'measures which in his opinion should be 
Pnuir'ing them to be carried out before a ^pecihed date >oi In mer} 
'artorv a sufficient suppK of \vater fit for drinking shall be prodded for 
X worLs at suitablF places and where an} process inyoUmg contact 
bv tlie workers with injurious or obnoxious substances is 
-iifficient supply of water suitable lor washing shall oe pio\ided for me 
u*ie of workers.' at suitable places and with facilities tor its use. according 
'o such standards as mav be prescribed. Sufficient iatrmes and 
acording to the prescribed standards, shall be pioyided. for male 
and for^female workers separately, of suitable patterns and at com erne 
places as prescribed, and shall be kept in a dean and &amtary condirton 
aurin*^ all working hours. The doors of each room in which more tha 
twenty persons are employed shall, except in the case of 
be constructed so as to open outwards, or. where the is 

two rooms, in the direction of the nearest exit from the building, and n 
such door shall be locked or obstructed while any work is 
r in *e room. (4) In every factory the following shall be k^t 
adequately fenced, namely :—{a) every exposed moving Part of a prim 
mover and every flywheel directly connected to a prime nio\er, ib) ever^ 
hoist or lift, hoist-well or lift-well, and every trap-door or 
lear which any person mav have to work or pass and (cj ever} 
uart of the machinerv which the Provincial ^vernment may P^oscribe^ 
f5) No woman or child shall be allowed to clean or oil any part of the 
machinery of a factory while that part is m motion under pov%er, or t 
work between moving parts or between fixed and J 

machinery which is in motion under power and no JX a 

be employed in any part of a factory for pressing cotton ^ich a 
cotton-opener is at w^ork. (6» No Adult worker 

work in a factory for more than fifty-four hours m any week, or, vvhere the 
factory is a seasonal one, for more than sixty hours in any week and no 
St Worker shall be allowed to work in a factoiw on a Sunday un^s- 
la) he has had or will have a holiday for a whole day on one of the 
three days immediately before or after that Sunday, and i b I the manager 
of the factory has. before that Sunday or the substituted day, whichever 
is earlier,—(t) delivered a notice to the office of the I^^petc^r of his 
intention to require the worker to work on the Sunday and of the day 
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which is to be substituted, and (z'i) displayed a notice to that effect h 
the factory : provided that no substitution shall be made which will resu. 
in any worker working for more than ten days consecutively without - 
holiday for a whole day. No adult worker shall be allowed to won 
in a factory for more than ten hours in any da). The periods of worx 
of adult workers in a factory during each day shall be fixed either— 
(a) so that no period shall exceed six hours, and so that no worker shal- 
work for more than six hours before he has had an interval for rest o* 
at least one hour, (6) so that no period shall exceed five hours and 
that no worker shall work for more than five hours before he has had 
an interval for rest of at least half an hour, or for more than eight and 
a half hours before he has had at least two such intervals. The periods 
of work of an adult worker in a factory shall be so arranged that alons: 
w’ith his intervals for rest they shall not spread over more than thirteer 
hours in any day, save with the permission of the Provincial Government 
and subject to such conditions as it may impose, cither generally or ir 
the case of any particular factor). 17) There shall be displa)ed aiiu 
correctly maintained in every factory a Notice of Periods for work foi 
Adults showing clearly the periods within which adult workers may hi 
required to work. The manager of every factor) shall also maintain < 
Register of Adult Workers showing—(a> the name of each adult worker 
in the factory, (6) the nature of his wunk. and (cl such other particulars 
as may be prescribed. (8) No wminaii shall be allowed to work in a 
factory except between 6 a.m. and 7 p.m. : provided that the Provincial 
Government ma\, by notification in die Ofiicial Gazette in respect of an» 
class or classes of factories and for the whole year or any part of it. 
vary these limits. (9) Where a worker in any factor) works for more 
than sixty hours in any week, or where a worker in a factoiy other than 
a seasonal factory works for more than ten hours in an) day, he shall bt 
entitled in respect of the o\ertimp w'oiked to pay at the rate of one-and- 
a-half times his ordinary rate of pay. (lOi No child who has not com¬ 
pleted his tw^elflh year shall be allowed to work in any factory. No, 
child who has completed his twelfth year and no adolescent shall bt 
allowed to work in any factory unless—(a) a cerlificale of fitness grantee 
to him is in die custody of the manager of the factory, and (6) he carries 
while he is at work a token giving a reference to such certificate. A certi¬ 
fying surgeon shall, on the application of any young person who wish» 
to work in a factory, or, of the parent or guaidian of such person, or of 
the manager of the factory in which such person wishes to work, examine 
such person and ascertain his fitness for such w ork and no child shall bt 
allowed to work in a factory for more than five hours in any day and 
no child shall be allowed to work in a factory except between 6 a.ni. 
and 7 p.m. The manager of every factory in which children are employed 
shall maintain a Register of Child Worker.s. (11 ) If in any factory there 
is any contravention of any of the provisions stated above, the manager 
and occupier of the factory shall each be punishable with fine which mai 
extend to five hundred rupees. If any person who has been convicted 
of any offence punishable under the Act is again guilty of an offence 
involving a contravention of the same provision, he shall be punishable 
on the second conviction with fine which may extend to seven hundred 



Ferocious Do§s 


381 


And fiftv rupees and shall not be less than one hundred rupees, and if 
^ is asain so ffuiltv. shall he punishable on the third oi an> subsequent 
conviction with fine which ina> extend to one thousand rupees and shall 
not be less than two hundred and fiftv rupees. Whoever smokes. 

\t uses a naked light or causes or permits anv such light jo be used m 
--he vicinity of anv inflammable material in a factor) shall be punishable 
^-ith fine which mav extend to five hundred rupees texcept where a naked 
light is used in the course of a manufacturing process i. 

789 Ferocious Dogs.—^When a person claims damages for having 
been bitten bv a dog. he must prove that the dog was ferocious to defen¬ 
dant's knowledge. This is generally done bv provins ^at dog uas bitten 
someone before, but any evidence showing that dog had a savage disposi¬ 
tion, and that owner knew it. will suffice. Knowledge b> a seivant who 
has charge of dog of its mischievous propensities is equivalent to know- 
Ipd'^e of the master. A person has a right to keep a fierce dog to protec 
Ms%ropertv- ; but he must not place it in open approaches to house so 
L to injure persons lawfully coming there. If a ferocious dog is not 
kept under proper control, a magistrate mav be asked to 
troyed. If a person is attacked bv a ferocious dog he mav kill it. The 
owLr of a dog is liable to pav damages for injuries caused by his dog 
to cattle, horses, or poultry, and it is not necessary for party 
damages to prove that owner knew that dog "'as mischiev ous or that l^e 
iniurv was attributable to neglect on the part of owmer. Subject to this 
iiibiUty owner of a dog is not liable for damages committed by it when 
trespassing, unless he knows that the dog possesses a mischievous tendency. 

790 Prevention of GambHng.—lU Wlioever—opens, keeps or 
uses anv house, room or place for the purpose of a common 
gaming ' house, or, {b) being the owner “I 

such house, room or place knowrmgly or w lifully p 
same to be opened, occupied, kept or used by any ot 
for the purpose aforesaid, or, (c) has the care or management of, or 
in any Lnner assists in conducting the business of, any 
room or place opened, occupied, kept or used for the purpose 
or" id) advanci or furnishes money for the purpose of Seining ^ 
pekons frequenting any such house, room or place, shall, on conviction 
be punishable, w4 imprisonment which may extend to ^^ven mon^, 
or ^th fine ^hich may' extend to one diousand rupees or with bolh. 
»2) Whoever is found in any common gaimng-house for the purpose o 
gaming, shall, on conviction, be punishable with fine which may erfend 
To five hundred rupees or with imprisonment vvhich may extend to one 
month. (3) It shall be lawfuF for a Police officer, not below the rank 
of a Sub-inspector of Police authorised by special warrant issued m each 
case by a Magistrate of the First Class, (a) to enter with th® ^®nce 
of such persons as may be found necessary, by by day, and by 

force, if necessary, any house, room or place which he has «ason 
suspect is used as a common gammg-house, {b) to search all 
house, room or place which he shall have so entered, when ^ 
reason to suspect that any instruments of gamng are concealed therem 
and also the persons whom he shall fimd therem whether such persons are 
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then actually gaming or not, (e) to lake into custody and bring before 
a Magistrate all such persons, and (d) to seize all things which art 
reasonably suspected to have been used or intended to be used for the 
purpose of gaming, and which are found therein, 

791. Habeas Corpus.—If a person is wrongfully imprisoned o 
detained, he or his friends may apply to High Court for a writ of habeas 
corpus, which directs person having control of prisoner or person detainee 
to produce him before Court on a certain day. The Court then considers 
whether the imprisonment or detention is lawful, and if it is found to be 
unlawful Court directs release of person mentioned in the writ. Appli- 
cation for a writ of habeas corpus is made b\ motion to Court undei 
S. 491 of the Criminal Procedure Code, and legal assistance will almosi 
certainly be necessarj^. An application may be made not only in cases 
where person is being unlawfully inrprisoned or detained by a publii 
official, but also where his liberty is being restrained by a private indi¬ 
vidual, such as one of his relatives, or keeper of a lunatic asylum. Nti 
person once released on writ of habeas corpus can again be imprisoned 
or detained on same grounds. There is no remedy where a person is 
detained by the Government under its extra-ordinary powders of detention 
—such as the Defence of India Rules or under special Regulations of the 
East India Company. 

792. Husband and wife .—A husband is not liable for debts incurred 
by his wife before marriage, except to the extent of property (if anyt 
to which he may have become entitled through her, A husband is not 
liable ior debts incurred by his wife after marriage unless incurred with 
his authority, express or implied ; authority will not be implied mereb 
because parties are husband and wife. Express authority must he proved 
or a course of dealing on part of husband from which his authority ma) 
he implied. It will be sufficient if he privately forbids his wife to pledge 
his credit, but in case of tradesmen from whom wife has previousU 
ordered goods for which husband has paid without objection, express 
notice of revocation of wife’s authority is necessary. A man who is living 
with a woman as his wife is liable, subject to exception above stated, for 
debts incurred by her. Unless husband supplies his wife with necessaries 
suited to her position in life otr loith money to obtain them, he will be 
liable for tradesmen's bills. The mere fact that wife has an income of her 
own does not negative her power to pledge her husband’s credit for 
necessaries, but if husband makes wife a fixed allowance, which is suitable 
to standard of their domestic life, wife has no right to pledge his credit 
for matters covered by allowance. A husband is liable for cost of medical 
attendance upon his wife at birth of his child. If husband turns wife out 
of house or she is compelled to leave through his improper treatment, he 
will still he liable for her support, and, if he declines to provide for her. 
she can pledge his credit for reasonable maintenance. A husband is ooi 
liable to support his wife if she has committed adultery and is living 
apart from him. An unchaste wife ceases to be the agent of her husband, 
and cannot pledge his credit, whether for necessaries or other matters. 
A husband is not liable for what are known as torts or wrongs committed 
by his wife, c.g., an assault or a libel or slander. A wife cannot sue her 
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hu-band for damages for tortb or ^irongs conimitted him, e.g., for 
libelling or assaulting her but she nia\ sue for the rer*)\er\ Oi. her separa-# 

propert)’- 

793 Indian Christian Marriage Act—er> marriage between per¬ 
sons one or both of ^^hom are Christians, shall be solemnized in accordance 
with the proiisions of this Act and anN such marriage not so solemnised 
^hall be void. The persons ^^ho aie authorised to «5olpmnize a marriagt 
under the Act are : (1 Mhe person who has reeei\ed episcopal ordination, 
provided the marriage is solemnized according to tne rites, ceremonies 
Ld customs of the Church of which he is a iVlinister : »2' bv any tler^- 
man of the Church of Scotland ; (3» by a clergvman licensed «n<ler the 
?ct to solemnize marriages ; .4. bv or m the presence of a ^r-ag 
Re-istrar appointed under the Act : or ‘o- bv am person licensed under 
the° \ct tolerant a Certificate of Marriage, ^^henever a marriage is 
intended to be solemnized under the Act. anv one oi the ^ 

intended marriage shall give a notice in vvriting in the prescribed f 
or to the like effect, to the Minister of Religion or any other person e we 
whom he or she desires to solemnize, stating the name, surname and Ui 
dwelling place of each of them. The person to whom such application 
is mad? Siall, upon one of the parties intending marriage malang the 
ILwiorrequifed under the AcL issue under his hand a certificate to 
the effect thaAhe necessary notice and declaration for 
of the marriage has been made : provided, no such certifica e 

*e expiration of four days of the rece.pt of such uot.ce tmd 
also provided that no impediment to the marriage has been shown to hi. 
SXtion A?ter the issue of the certificate the marriage may be 
solemnized between the persons described therein, acording to sue orm 
or ceremony as the minister things fit to adopt or the ^rties ‘choose in 
the presence of two witnesses besides the Minister 

marriage is not solemnized within two months of the issue of the ce^- 
ficate, such certificate and all the proceedings thereunder I if any> sha 
he void and no person shall proceed to solemnize the marriage. 

If one of the parties to the marriage is a raiiior i.e., has Jiompleted 
the age of eighteen years in the case of Indian Christian and 21 Y^ars 
the case of other Christians, the previous consent of ^ 

or if the father is dead the consent of the guardian of the If ^ ^ 
minor and in case there be no such guardian, the consent of the 
SXminor, is absolutely necessary. If any person whose consent is 
necessary to any marriage is insane or if any such person (other th^ 
the fathe^r) without just cause withholds his consent to such carnage Ae 
parties intending to marry may apply to the High C^rt or 
?:ourt as the case may be, and upon examining the parties the Court may 
declare that the marriage may take place and 

marriage may validly be performed. If such consent has ^ ^^ Ac^ 
by the minor before applying for the certificate require enter 

the person whose consent to such marriage would be^ r^mr y 
a protest against the issue of the Marriage Registrar s C®rtifi‘:ale 

time before the issue of such certificate- by writing e w Marriage 

opposite the entry of the notice of such intended marriage in the Mam ^ 
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Notice Book and when such protest has been entered the Marriage Re«dstra’ 
shall not issue the certificate until he has examined into the matter K 
satisfied that it ought not to obsruct the issue of such certificate or imti 
it is withdrawn by the person who entered it. An^y person entering a protect 
which has been declared by the Court to be frivolous and as such ought 
not to impede the marriage, shall be liable to all the costs and also to 
damages to be recovered by suit by the person against whom such protest 
was entered. Whoever, for the purpose of procuring a marriage or 
licence of marriage, intentionally makes a false oath or declaration, shall 
be punishable with imprisonment of either description which may extend 
to Aree years and, at the discretion of the Court, to fine. 

794. The Indian Divorce Act—In order that the Court may have 
jurisdiction under this Act two things are absolutely necessary : (i) at 
least one of the parties must be professing the Christian religion and 
(ii) they must be domiciled in India at the dale of the petition. As the 
domicile of the wife is the same as that of the husband, it is his domicile 
which is to be considered. Only the District Courts and the High Courts 
have jurisdiction to grant relief under the Act, and every decree for dis¬ 
solution of marriage by the District Courts shall be subject to its con¬ 
firmation by the High Court, and when a petition is dismissed by the 
former, the petitioner may nevertheless present a similar petition to the 
High Court. The petition must therefore be addressed to one of the 
Courts having jurisdiction over the place where the parties last resided 
together or reside at the time of the presentation of tlie petition. Where 
the husband and wife had no permanent residence, but last lived together 
in an hotel in Bombay for the greater portion of a month, it was held 
that there was sufficient residence within the meaning of the Act, 

Any husband may present a petition to the Court praying that his 
marriage may be dissolved on the ground that the wife has, since the 
solemnization thereof, been guilty of adultery. A wife may present a simi¬ 
lar petition on the ground that her husband has changed his profession of 
Christianity for the profession of some other religion and has gone through 
a marriage with another woman. Where a petition for divorce alleges 
adultery with a named person and that adultery is not proved by evidence, 
the petition will be dismissed. A mere submission by the wife that she 
has become pregnant by some person unknown or an admission by the 
husband of adultery would also not furnish a ground for divorce. The 
direct fact of adultery need not be proved ; the Court may presume 
adultery if it is satisfied that guilty attachment subsisted between the 
respondent and the co-respondent ; the correspondence between them is 
very important and sufficient evidence. Delay in presenting the petition 
is not of itself a bar to the suit but it is a most material matter. When 
the petition is presented by the wife on the ground of cruelly, the wife 
must prove more than one isolated act of violence ; a single severe as¬ 
sault resulting from a dispute such as to jewellery would not amount to 
legal cruelty but threat of physical force to a pregnant woman would 
amount to that. To constitute legal cruelty there must be danger to life, 
limb or health, bodily or mental or reasonable apprehension of it. No 
doubt the degree of violence varies with the status of the parties. If 
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the petition is founded on the ground of desertion, there must he ces¬ 
sation of cohabitation and an intention of the guilty party to desert the 
other and that such desertion has continued for two \ears. 

Every such petition for divorce shall contain as distinctly as possible, 
the facts on which the claim to have the marriage dissolved, is founded, 
if any such petition is presented by the husband, he shall make the 
alleged adulterer a co-respondent unless he is excused by the Court on tlie 
ground that the respondent is leading the life of a prostitute and that 
the petitioner knows of no person with whom the adultery has been 
committed ; or that the name of the alleged adulterer is unknown to the 
petitioner although he has made efforts to discover it, or that the adulterer 
is dead. ^Tiere the co-respondent has been cited, the Court must be 
satisfied that the petitioner has not in any way connived at the adultery 
(»r is not an accessory to it and the Court shall also inquire into any 
counter charge which may be made against him. ^There the adulterer 
is known, the petition shall be served upon him also ; he will thereupon 
be liable to all or such of the costs as the Court may direct and also 
to damages by suit at the instance of the petitioner. In the case of a 
petition by the wife, the adulteress shall not be made a party. The whole 
or part of the proceedings may be heard, if the Court so directs, within 
closed doors. 

In case the Court finds that the allegations in the petition are true, 
it shall pass a decree dissolving the marriage provided that the Court shall 
not be bound to pass such decree if it finds that the petitioner has, during 
the marriage, been guilty of adultery, cruelty or imreasenable delay in 
presenting the petition. Every decree so passed shall, in the first instance, 
be a decree nisi not to be made absolute till after the expiration of such 
time not less than six months from the pronouncing thereof as the High 
Court may direct. During that period any person may be at liberty to 
show cause w^hy the said decree should not be made absolute by reason 
of the same having been obtained by collusion or by reason of material 
facts not being brought before the Court. Whenever a decree nisi has 
been made absolute, it shall be lawful for either party, after the lapse of 
six months after it has been made absolute (and not before) to marry 
again. 

795. Judicial Separation.—^Under circumstances similar to those 
mentioned above, the aggrieved party may petition for a judicial separa¬ 
tion instead of divorce. In every case for judicial separation the wife 
shall, from the date of the decree and whilst the separation continues, he 
considered as unmarried. The husband shall have no claim over her 
property of every description which she may acquire or which may devolve 
upon her and with respects to her contracts and wrongs, the husband shall 
not be liable. Neither party can marry during the lifetime of the other. 

796. Restitution of Conjugal Rights.—When either the husband or 
the wife has, without reasonable excuse, withdrawn from the society of 
the other, the other party may apply by petition to the District Court or 
the High Court, for restitution of conjugal rights and the Court on being 
satisfied of the truth of the statements made in such petition and that ffiere 

3.S 
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are no legal grounds why the application should not be granted, mav 
grant restitution of conjugal rights accordingly. 

797. Nullity of Marriage.—The same two Courts will declare a 
marriage null and void only with respect to marriages that have been 
solemnized in India and the petitioner is residing in India at the time of 
making the petition, on the following grounds:— ii) that the respondent 
was impotent at the time of marriage and also at the institution of the 
suit ; (w) that the parties are within prohibited degrees ; (zii) that either 
party had been married previous to the marriage and such marriage was. 
in force. Where a marriage is annulled on the ground that a former 
husband or wife was living and it is adjudged that the subsequent marriage 
was contracted in good faith or when the marriage is annulled on the 
ground of insanity, the Courts have the power to declare that the children 
begotten before the decree, to be legitimate. 

79S. Jurors.—Under the Rules framed by the Bombay High Cmtrl. 
every male person between the ages of 21 and 60, who is a British subjett 
or a subject of the United States of America and able to understand and 
speak the English language and is a resident within the Town and Island of 
Bombay, and is in receipt of an income of rupees one hundred and fift\ 
a month and upwards, shall be liable to serve as a juror. Similarly, ever\ 
woman between the ages of 25 and 60 of the same nationality and resi¬ 
dence, and who is a Graduate of a recognised University (where the 
medium of instruction is English) or is able to understand and speak, 
the English language and is in receipt of an income of rupees one 
hundred and fifty a month or upwards, or is the wife, or (if unmarried) 
the daughter of a person who is in respect of the same amount of income 
is now qualified to apply to serve as a juror. Every such application shall 
be in writing addressed to the Sheriff, and state the qualification claimed 
by '.he applicant with the particulars. No woman whose name is in conse¬ 
quence of any such application included in the list of jurors shall be 
entitled to have her name removed from the said list before the expiry of 
one year from the date of its inclusion. There shall appear upon every 
summons served upon a woman that she may apply to the summoning 
oflScer for exemption from attendance as a juror on account of pregnancy, 
or other feminine condition or ailment, to be made in writing to the 
Sheriff’s office. The number of women if any, on a jury shall in no case 
exceed three and the presiding Judge at the Sessions may, on an applica¬ 
tion made by the prosecution or defence, or at his own instance, make an 
order that the Jury shall be composed of men only by reason of the 
nature of the evidence to be given. A husband and wife, or a father or 
mother and unmarried daughter shall not both be summoned to serve 
at the same Sessions. The Sheriff, at a sufficient and convenient time 
before the 1st day of April in each year, shall proceed to prepare and 
make out a true list of all men and women qualified and liable to serve 
as Jurors. Any person liable to serve on any Jury whose name appears 
on the List, may be summoned by Registered Post to serve either on a 
Common or Special Jury. Any summons sent by Post and not returned 
as undelivered, shall be considered in all respects as duly served. Dis¬ 
obedience to be present in the Court as required by the summons is a 
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Contempt of Court punishable with fine oi suth amount as the Presidinii 
Judge may order. Muhammadan Jurors shall not be required, unles-^ 
actually ser\'ing on a Jurj', to attend on Fridays. The Jury, after em¬ 
panelled, shall select one of them to be the iureman. The\ shall be 
sworn to the effecl that they chall return ihe true \erdi-l on the evidence 
before them. Xo individual juror can address the Judge except through 
the foreman ; and no Juror shall ask an\ qup=tion to any witness exc‘=>pt 
through the foreman and the foreman shall not address any witness unless 
through the Presiding Judge. After the examination and cross-examina¬ 
tion of a witness is over, any Juror may ask any question upon which he 
has a reasonable doubt but only in the manner set abo’ie. Certain pei- 
sons are exempt from liability to serve as Jurors. They are :—Priests. 
Clergymen. Practising Phy sicians and Surgeons. Ad^ ocates. Solicitors : 
Officers in the Service of Government, certain Officers of the G.I.P. and 
the B.B. S. C.I. Railway, persons incapacitated in the opinion of tin* 
Clerk of the Crown from serving by insanity, deafness, blindness or an\ 
other permanent infirmity and such other persons w hose absence from their 
employment while ser\ing on Juries may in the opinion of the Clerk oi 
the Crown be likely to be prejudicial to the public service. Wives and 
unmarried daughters of the Governor, of ^Ministers, of Ad\ ocate-General. 
of the Clerk of the Crown, of the Public Prosecutor and of Police Officer^ 
are also exempt from liability to serve as Jurors. The \erdict of the jury 
is given by the foreman. Whilst giving his \erdicl the foreman should 
always bear in mind that he should never give reasons jor their verdict. 

799. Lunatics.—Lunacy or insanih may be shortly defined as a 
defect of reason, consisting either in its total or partial absence or in 
its perturbance. A person who suffers from hallucinations and illusions 
is not necessarily insane. The terra lunatic ’* or idiot in the Lunacy Act 
does not include imbeciles and defi^thes. Lnsoundness of mind, taken 
by itself, is not sufficient to bring a person within the term lunatic unless 
it would incapacitate him from managing his own affairs. In the case 
of lunatics, a petition in the prescribed form shall be presented by the 
husband or wufe of the alleged lunatic, or, if there is no such husband 
or wife, by the nearest relative, to the Magistrate within the local limits 
of whose jurisdiction the alleged lunatic ordinarily resides. The petition 
shall be supported by two medical certificates on separate sheets of paper, 
one of ivhich certificates shall be from a medical officer. Upon the pre¬ 
sentation of the petition, the ^Magistrate considers it and the evidence in 
support of it and may make such order as he thinks fit for the suitable 
custody of the alleged lunatic pending the conclusion of the enquiry. If 
the Magistrate is satisfied that the person is a lunatic and that the petitioner 
or some other person engages in w^riting to the satisfaction of the Magis¬ 
trate to pay the cost of maintenance of the lunatic, he v^ill make w^hat is 
called a reception order and send him to a licensed lunatic asylum. As 
regards lunatics who have no relations and are found wandering at large, 
every police officer within his jurisdiction is empow'ered to arrest and 
bring them forthwith before the Magistrate. If any friend or relative 
of the lunatic so arrested enters into a bond with or without sureties for 
such sum as the Magistrate thinks fit, to the effect that such lunatic shall 
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be properly taken care of and shall be prevented from doin=r ini,,r^ * 
hu^elf or to others, the Magistrate, instead of sending him to a l! 
asylum, make him over to the care of such friend or relative ThiT' 
vincial Government appoints for every lunatic asylum not less than 
visitors of whom one at least is a medical officer ; at least two S 
,including the medical officer) visit the asylum once in every montli 
inspect every part of the asylum and see and examine, as far ?s S 
cu^tances permit, every lunatic and boarder therein. Three of swi 
visitors (of whom one shall be a medical officer), mav bTnri 
writing, direct the discharge of any person detained in such asylum^ m 3 
such person shall thereupon be discharged. The High Courts nf ^ 

Madras and Calcutta have jurisdiction in their Original Sides to°d««‘T 
matters as regards lunacy. An application for such inquisition ma 

The Court has power to make such orders as it thinks fit for the manaop.’ 
ment of the estate of the lunatic including proper provision for thp m ^ 

motorists.—Now that the 
Indian Motor Vehicles Act has become law, the need for motorists to 
have proper legal advice and assistance is greater than ever before. In 
tu^ important respects, and for their own protection, it is essential 

that every owner of a car or motor-cycle should be able to consult a 

upon any matters that may arise in connection with the 
^e or ownership of a motor vehicle. It is therefore advisable that wen 

plovSf. U Automobile Associations of S 

Province in which Ae owner resides. There are altogether five sudi 
Associations m India, viz., Allahabad, Calcutta, Lahofe, Ma^as Zd 

and^dS^' Bon^ay, the W.I.A.A. possesses all the necessary advisory 
and deWye machinery to assist members in difficulties, which is aWs 

® efficiency in readiness for instant service 

a y legal difficulty with which any of its merobers may be confronted. If 

enough to be summoned for any offence created by the 
ovmer-ship or driving of a private car or motor cycle, the WIAA^will 

^frtbi'wTAV*'^ Magistrate’s Court in the Association’s area. Not onlv 
thi^I^^^^f^ mf? lawyer to defend him, but will pay 

I?®' 7^'® ® W^es to member’s wife or husband, un- 
AnS years of age, and the paid chauffeur, 

^rmemh^r f defence being undertaken free of cost, 

annlv inconvenience. For further details 

B^Sbay! ^ 31071 

Marriage and Divorce Act.—No Parsi marriage shall be 
nrnhiVfcifjarfl A AW..AA... .. c _ 1 • « • other in any of the 



-D * ■*_ -by a priest in the presence oi 

rT such priest ; (m) if any of the parties 

g e ow the age of 21 years the consent of his or her father has not 
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been previously given to such marriage : and. i iv) no Parsi shall contract 
a marriage under the Act in the lifetime of his or her wife or husband, 
whether a Parsi or not, except after his or her lawful divorce. If any 
Parsi having his or her wife or husband living (such marriage not having 
been previously dissolved by a Court of law), marries, he or she shall 
be subject to the penalties of bigamy ; tvi anv priest knowingly 
or wilfully solemnizing any marriage contrary to and in violation of the 
above conditions shall, on a conviction thereof, be punished with simple 
imprisonment which may extend to six months or with fine which may 
extend to Rs. 200 or with both, (vi) Every person signing or attesting 
any certificate containing a statement which is false and which he either 
believes or knows to be false, shall be punished with imprisonment which 
may extend to three months or with fine which may extend to Rs. 100 
or with both. 

Dissolution of marriage : [i) In any case in which consummation 
of the marriage is impossible from natural causes, such marriage may. at 
the instance of either party: thereto, be declared to he null and void ; * zi > 
If either party shall have been continuously absent for se'ven years and noi 
heard of by the party interested, the marriage may be dissolved by the 
Court at the instance of other party : izVzi Suits for divorce ; The Court 
may’ grant a decree of divorce under one or more of the following causes:— 
li) That the marriage has not been consummated within one year after 
its solemnization owing to the wilful refusal of the defendant to consum¬ 
mate it. {2) That the defendant w*as. at the time of the marriage, of 
unsound mind and has been habitually so upto the date of the suit pro¬ 
vided the plaintiff was ignorant of the fact at tlie time of the marriage 
and has filed this suit within three years of the marriage. (3) That the 
defendant was, at the time of the marriage, pregnant by some person other 
than the plaintiff provided that divorce shall not be granted on this 
ground unless (i) the plaintiff was ignorant of that fact at the time of 
the marriage and f ii ) the suit has been filed within two years of the dale 
of the marriage, and (Hi) marital intercourse has not taken place after 
the plaintiff came to know of the fact. (41 That the defendant has, since 
the marriage, conunitted adultery, fornication or bigamy provided that 
divorce shall not be granted on this ground if the suit has been filed more 
than two years after he came to know of this fact. In every suit on the 
ground of adultery, the plaintiff shall, unless the Court shall otherwise 
order, make the person with whom adultery has been committed as co¬ 
respondent and the Court may order the adulterer to pay the costs of the 
whole or part of llie proceedings. (,5’> That the defendant has, since the 
marriage, voluntarily caused grievous hurt or inflicted the plaintiff W’ith 
venereal disease or where the defendant is the husband, has compelled the 
wife to submit to prostitution, provided the suit is brought within two 
years of any of the above alleged acts. (,6j That the defendant is under¬ 
going imprisonment for seven years or more. (7) That the defendant has 
ceased to be a Parsi ; or (8) that the defendant has deserted the plaintiff 
for more than three years. 

The suit will be heard before the Parsi Matrimonial Court constituted 
for that purpose. There will lie an appeal from that Court. The wife 
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cti'ilr he.a ^4, 

peisoii may also sue for Judicial Separation on ajy of^1, 
uhicli he or she could have sued for divorce or for aIle°Lf^' 

™i"'irs'iar '■ - —fe-»«:.:2 

street or piSic^pkce 

sight of and in such manner as to he seen or heard 7r 

]mblic place, whether from xvithin any house or buildinl'"”'. 

words, gestures, W'ilful and indecent exposure nf hi ^ 

attracts or endeavours to attract attention fnr th ^ person or othenrise 

or 16) solicits or molests anTpersroTl^^^^^^^ of prostitution. 

U-tution. ahall be puniahed wirh lm%f ofS tr ^ 

extend to three months or irilh fine which mav ^vf a nia\ 

rupees. ( 2 ) Whoever being the keener nf ^ T 

ment or entertainment, knowing y pXts prorthu^e 

riously bad character, for the purposes 

in such place, shall be ounisLd with L ^ «• «main 

dred rujees. ,3) An?" ““J Tu 'r 

knowingly lives, wholK or in nart nn tho ° >ears) who 

another person shall be punished with ,? ■ f prostitution o( 

to three years, or with LeThich ma* ««>d 

wuh whipping, or with any two of those funishnmn?^”'?^”^''''’^®- " 

:^wStTer”c"rm any^omau™*; girl 

ahe may L ke purpU” of urfltiLirr'"’ ^ 

quent a brothel, pemuaX a woisp hreome the inmate of or fre- 

of abode, shall br pulished P>a« 

ii years or with fine which m tntpiisonment which may extend to 
or witli whippintr or with o’ttcnd to one thousand rupees. 

(5) Whoever Sh;, " wolmTr Z! P“r=>™»ts, 

house, room or place in wdiirh fh^ K ^ ^ against her will in any 

carried on, with intent that she mnv h **^“tass of a common prostitute is 
other than her husSnd wSthf. "““f “‘arcouise with any man. 

I.e punished "Xiiso^ent „S ^mll 

fine which may ex3 mfZ ih„? 1i ‘"’o >oars, or irith 

any two of those punishments ''L* 'J^Wing. or with 

tenant, or person in rh,Z r ® . P'''’."" ^“"g ‘ha owner, 

such premmes or anv nalt th P''®'J"®®®> knowingly permits or lets 
punished with imprisonment h**h^ ® brothel, shall be 

fine which mav eZ'nd f fi ''^'®h ““X extend to three months, or widi 
convSn S ^h^tolt 1™?“"'^'^"’ rupees, or with both. ’ (7) On 
previous sertion ihVZ™ ■ r occupier of any offence under the 

to the iLdinZ’ 1 '"""ating court shall give notice thereof in writlni! 
so foniZed m ^en be “entitled to require the peZS 

be has received nntiV#a ' ^ P ®^ises , and if the landlord or lessor, after 

ri-hts he r«n kL i of pch conviction, fails to exercise his 

rights, he shall be deemed to have abetted that offence, unless he proves 
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that he had taken all reasonable steps to preveni the recurrence of the 
offence. 18 t The Commissioner of Police mai. at an% time > upon inform¬ 
ation supplied to him i cause a notice to be ser’v ed upon any person who 
occupies or manages any house, room, or place in the City of Boinbav 
in which the business of a common prostitute is carried on. requiring 
such person or woman after a date to be mentioned in the notice i\hich 
‘ball not be less than 7 da\s from the date of the notice, not to 
reside in. use or frequent an\ street or place specified in the notice. If 
any person or woman so directed fails or refuses to remote himself or 
herself as directed within the time specified, the Commissioner of Police 
may cause such person or woman to be arrested. 

803. Provident Fund.—A compulsor} deposit in an} Government 
or Railway Provident Fund cannot in an} %\ay be assigned or charged 
with and cannot be attached under any decree or order of any Civil, 
Criminal or Revenue Court, in respect nf anv debt or liabilit\ incurred b} 
the subscriber. Provident Fund and gratuit} do not form part of a de¬ 
ceased’s estate and is protected even after tlie death of the subscriber. 
But such Fund retains its character of a comoulsor} deposit onh so long 
as it remains in the hands of tlie Pro\ident Fund Trustees and once it is 
paid out, it loses that character and may be attached in the hands of the 
party to whom it has been paid and ma} be attached in execution of a 
decree against him. If the depositor is ali\e at the time when the Fund 
becomes pa} able, it shall be paid to him ; in case of death, the sum or 
balance vests in a dependent or dependents among i\hom include: wife, hus¬ 
band, parent, child, minor brother, unmarried sister, a deceased son’s wi¬ 
dow, and w’here no parent of the depositor is alive, a paternal grand-parent: 
and the amount shall be paid to the best claimant named above, on proper 
identification. If there are no dependents, the sum or balance shall be 
paid to any nominee of the subscriber. Lnless the nomination is cancelled 
by the subscriber or varied by a nomination to another person, the person 
so nominated has, on the death, an absolute right to recehe the fund on 
proper identification and if the amount receivable he more than Rs. 5.000, 
on the production of a Probate. Letters of Administration or a Succession 
Certificate. In the absence of any dependents or nominee, the amount 
}}ayable shall be paid to the person entitled on the production of the 
Probate, Letters or Succession Certificate (■whatever be the amount I. The 
above rules apply more or less to Private Provident Funds by employers 
applicable to their employees. It has recently been held by the Bonibay 
High Court that a' valid nomination may be made by a contributory to a 
Provident Fund in favour of a non-dependent even ■when there are depen¬ 
dents in existence. 

804. Railway Companies .—Liability to Passengers for Personal 
Injury .—^Railway Companies are not liable for injuries sustain¬ 
ed by the passengers unless the injury is solely attributable to 
negligence of company. The rule as to contributory negligence applies, 
but if both parties are equally to blame, company are not liable. When 
ticket is issued by one company and accident occurs by reason of negli¬ 
gence of another company, question sometimes arises as to which com¬ 
pany should be sued. The rule is that company who issues ticket may 
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be sued, even Aougli accident occurs on railway and in tra- j 

conipany, provided that company issuing the ticket hpv? 

condition contained in their time tables and reWd^roT t’ 

their liability to accidents occurring on their oi^nTine Bm 

IS any such special condition or not, company through 

injury was caused will he liable. Liability for LaiZtl T/ T® 

railway tickets are issued subject to a conditinn ^ Mos* 

ttae t^Ies to the effect that they do not Grantee ort** ” ““'’“f' 

they wtU not be liable for trains being late or fo! mK 

cept upon proof that loss, injury, inoonvlni^cr d”ten,fon”rf 

arisen in consequence of wilful misconduct of their servants ^ 

of this condition is that a railway company is verv mr 1 

imsconduct can seldom be proved But nVt ^ liable, as wilful 

the publication of a time tKiowin!: ^ 

amounts to no more than an undeitaking by company 1^1^^ of toaui. 

diligence to keep times therein stated, so thaf no aJ^^ion to 

suffered through a train being late can succeed ‘famagt 

coming Aat company or their servants were ne-H^cn? 

reasonable diligence. The liability, wherever it ?xitts T 

forced by a person who is the holder of a ticket “ H anv ^ 

into a train without a ticket he is nnlv n - If ^iJY person enters 

any personal injury, nlfeL VhorT Jte inTu^^^^^^ Ta'vT ^ 
^ss or Damage to Passengers’ inagoge —Riilw.v r nmo' 
for paasengers’ luggage which ia ifaf dam^ oro 3 e”d'^^Tl““‘i’' 
not due to inherent defects, bad packing, or ac® of £od ^ Th^ 

^ould sue company who issue ticket, lAether loss or daml^l 

their railway or not, excent whprp ttio-- i, i- oamage occurs on 

or damage happening“:f thtr :w*\stem“> 'r 
issue the ticket have so protected ihemepi^ company who 

loss or damage happens^ may bt 

under his own control eg if he take^’it ' takes his luggage 

will not be liable in evenf of los^ of iL ' ¥ *e company 

that he was not at fault. The commn passenger can proie 

to personal luggage which term iSebyd^ liability however, only extends 
necessary for thS j^ourll^fy article. 

CovemLfhS'St'Xild a*^ Proviadal 

copies (in an index form) of bSth”death?***^it ^®oP™B certiSeii 

this Act. Subject to the navmpnt ’ f marriages registered under 

made shall be at all rea«5onJbl t‘ ° prescribed fees, the indexes so 
applying to insnect tbpm d*® times, open to inspection by any person 
the mgfsters ?o^wiiS Tb in the certified copies of 

applying for them The f ^f**®*®® relate shall be given to all persom 

or a^y medical maeSn^ the birth 

SimiJrirSiy rSi^i^Tthe" dSoT^’ 

death may ^ve notice of 7 dp«tb P°"®°^ 

of the birth or S notice 

he gives notice to^lhe Rtis^aT" of 

must sign it and the. laffaa-w u n a ifirths and Deaths and 

regjstermg any birth n“ application made at the lime of 

BBianng any birth or death by the person giving notice of the birth 
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or death, and on paynaent by him of the prescribed fee. gi\e to the appli¬ 
cant a certificate in the prescribed form, signed by the Registrar, of 
having registered the biilh or death. If any person vvilfullv makes or 
causes to be made for the purpose of being inserted in anv register ot 
Births or Deaths, any false statement in connection with an\ notice of a 
birth or death under this Act. he shall be punished with impri'^onmenl 
for a term which may extend to three vears. or with fine or with both. 
A copy of an entry given under the provisions of this Act bv anv officer 
authorised in that behalf bv the Provincial Government shall be adniissiblc 
in evidence for the purpose of proving the birth, death or niarricge to 
which the entry relates. 

806. Rule of the Read.—^According to what is known as the rule oi 
the road, a horse, motor-car, or other vehicle when meeting another horse 
motor-car, or other vehicle should keep to and pass on left hand side. 
If driver neglects to do so owner will be liable for damage's resulting 
from any accident unless he proves that there was danger in keeping to 
left. There is, however, no precise rule as to passing horses, motor, oi 
other vehicles proceeding in same direction, though it is < usloniarv . and 
in most cases desirable, to make such passing on right-hand or offside. 
The overtaking driver or rider must decide which is morif' prudent course 
to adopt. The usual rule as to foot-passengers should be tf) keep to 
right, but there is no legal requirement, and a pedestrian mav walk as he 
likes, so long as he does not cause an obstruction. 

807. Common Traffic Offences.— (1 I Driving with defective brakes. 
12) Not keeping to the left of the left side oi the road. (3) Not giving 
way to ov’ertaking traffic. (41 Reversing without due caution. t5,i Not 
observing directions as to one wav-streets. (61 Coming out of private 
drives or side roads too fast. (7l Failing to give way to traffic approach¬ 
ing from your right. f8( Overtaking at a corner or bend. (9* Over¬ 
taking a car just before cross roads. flOl Overtaking a car when going 
up a hill where the road in front'is indiscernible. (Ill Overtaking on 
near or left side. (12j Parking less than 10 v ards from a street comer. 
(13) Parking on a corner. (14) Parking less than 10 yards from Lus or 
tram stop. (15) Parking in a dark place wilhout lighted lamps. (16) 
Leaving car parked and unattended with engine running. ) 17 i Parking 
not in the direction of traffic. (18) Turning or stoppinar without giving 
proper signals. (19^ Changing direction suddenly without giving due 
warning. (20) Permitting two or more persons in the same vehicle tc> 
give different traffic signals at one and the same time. 121) Failing to 
comply with traffic police signals. (22) Stopping to set doten or pick 
up passengers without drawing in to the kerbside. (23) Alighting firom 
car on off-side without due caution. (24) Not drawing to the centre of the 
road preparatory to making a right turn. (25) Blowing horn unnecessarilv 
or for too long a period. (26) Blowing horn otherwise than as a warn¬ 
ing (e.g. as a signal to people in buildings that their car is ready, or 
when calling for friends). (27) Blowing horn in Silence Zone. (28) 
Having no rear light. (29) Having only one front light. (30) Showing 
a coloured light to the front. (31) Having blinding or elevated head¬ 
lights; and (32) Not having licence disc properly displayed. 
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o’ 08 . Registration of Trade Unions.— For each T>r-r. ■ 

Wrp of Trade Unions to whom, any sever er 
/^ey wish to have their trade union registered, 

tlie prescribed form accompanied by a copy of the rulp^ in 

Union and a statement containing the following partic!ilarf 

i U the names, occupations and addresses of the^memh^ ’ namely:-.. 

application ; (wj the name of the Trade Union and th^ ti>e 

address of its head ofiGce ; {iii) the titles name«5 of its 

pations of the ofiScers of the Trade Union. Wiere^’a T‘ 

been in existence for more than one year before making an 

for Its registration, there shall be delivered to the Pe*^’ T 

.alh the application, a general statement the assets 

the Trade Union prepared in such form and containin/auch na'i'- 1 

as may he prescribed. A Trade Union shall not be ; eiiei 

rafer provided for the following matters namely loTfl ^ 

is established ; (c) the whole of the purposes for whirh Union 

of the Trade Union shall be applicable^ all of whinti ^ funds 

purposes to which such funds Te Lw^ app^cable'’u?d°'^t!^"^^ 

(1^^) the maintenance of a list of members of the ^rade Union and ' 

f(irr rd^^„^Y 

STu„Tc“t';o 3 ?S ■‘’uiTiT'^dr ““ '"/“"T w 

.hall he entitled rrny'^bVn'/l.tsrdTy-r?^^^^^^^ tW'? 

cSodv'orthrF‘*T iff’' '“POied on the meinbeiB f (gf d,e 
mTne^ as ly be tes&^and “—1 -dit tsl' 

cancellation at any lime. The o-eneral fund/of tt 

lamed bv anv Civil C t+ proceeding shall be enter- 

U a ranv1:nT“ “J dispui'tthiS T^Lll s’^fleat 

S Lffi eont^L® I™'’' *'*** eome other perse” 

furtherance of^ trade X^utT””* “ “t done in 

lion S ^ct.-This Act provides for the invesliga- 

plovees enMv^lo O >’.=‘'^6™ employers and the em- 

in fsj railwav service utility svnice’\ such as persons employed 

«) in anv fndmJ^ t.’ ^ ‘elepaph or telephone service; or. 

orwater ?0 Se nSfie '"Wch supplies power, hght 

ser^ire^Lfor's applLendT"^^^^^^^ “4 

Central Gnvd»i-nTn<«yt ^PPrenentled, the Provincial Government or the 
ernment (as the case may he) may, by order in writing, 
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refer the dispute to a Court of Inquiry, or to a Board of Conciliation, 
for promoting a settlement thereof. 111 Any person who. being employed 
m a public utility service, goes on strike in breach of contract without 
having given to his employer, within one month before so striking, not 
less than fourteen days' previous notice in writing of his intention to go 
on strike or. having given such notice, goes on strike before the expirv 
.hereof- shall be punishable with imprisonment which ina\ extend to 
nne month, or with fine which may extend to fifty rupees, or with both. 
,2i Any employer carrying on any public utiliU service who locks out 
any of his workmen (f.e.. closes the place of employment I in breach of 
contract without having given them, within one month before such lockout, 
not less than fourteen days’ notice in writing of his intei:tion to lock them 
out, or. having given such notice, locks them out before the expiry thereof, 
•shall be punishable with imprisonment which may extend to one month, 
or with fine which may extend to one thousand rupees, or with both. 
'3) A strike or a lock-out shall be illegal which— •a^ has any object 
other than or in addition to the furtherance of a trade dispute within the 
trade or industry in which the strikers or employers locking out are 
ensaaed : and I b i is designed or calculated to indict severe, and 
general hardship upon the communitv and therb\ to compel any Govern¬ 
ment in British India, the Federal Railway Authority or ihe Crown Re¬ 
presentative to take or abstain from taking any particular course of action. 

810. Vaccination laws—It is the duty of the parent or the guardian 
of every child, to have it compulsorily vaccinated either by the public 
vaccinator or by a medical practitioner licensed by Govt., within a fixed 
period of time after its birth. If any public vaccinator or public medical 
practitioner is of opinion that a child is not in a fit state to be vaccinated, 
he shall forthwith deliver to the parent or guardian of such child a certi¬ 
ficate to that effect w'hich shall remain in force for two months only but 
■*5hall be renewable for successive periods of two months till it is in a 
fit state to be vaccinated. If the vaccination of the child has been success¬ 
ful to the satisfaction of the vaccinator or medical practitioner, he shall 
deliver to the parent or guardian of such child a certificate to that effect: 
if it has not been so satisfactory, the child shall be vaccinated again. If 
such vaccination has been unsatisfactory thrice or if a child having had 
already' small pox is brought for vaccination, the public \accinator or 
medical practitioner shall deliver a certificate to the effect that such child 
need not be vaccinated again. No fee or remuneration shall be charged 
by any public vaccinator to the parent or guardian of the child for any* 
such certificate nor for any vaccination done by him. But it shall be 
lawful for a public v'accinator to accept for vaccinating a child, elsew'here 
than at a public vaccine station, a fee prescribed by' the Government in 
this behalf. Whoever, in contravention of this law neglects, without 
reasonable excuse, to take or cause a child to be taken to he vaccinated, 
or after vaccination to be inspected, shall be punished for each such 
offence with fine which may extend to fifty rupees. 



PART III 

THE LAW RELATING TO CRIMES 

[The law relating to crimes is contained in two statutes tk. i j- 
Penal Code and Criminal Procedure Code. The object of the for!?'^' 
to d^ne and enumerate oflFences and of the latter to provide a “ 
for their punishment A crime in its broadest sense includes 
pssion which is considered injurious to society in generar Zf ■} 

u^cr the Code. The auLrs of L Code oh“m ‘‘We^' 

tW •» be "onsiS 'as ! bodvT/^^- 

that the legislature ought to punish acts merely because thoL 

™otaI, or that, because an act is not punished at all it follows* Ih" 
the legislature considers that act as innocent. Many things wS 
not punishable are morally worse than many tilings which are uSaM" 
The man who treats a generous benefactor with ingratitude and in=nl ^ 
desses more severe reprehension, than the man wh“ a blow 
heat of passion, or breaks a window in a frolic ■ vet we Via,- 
for assaults and mischief, and not for in«ratimde Th^e rir.k'“‘*^T 
refuses a mouthful of rice to save a felKe^turc from Ia,k““ ”5' 

ric^" vrt““ tlte starving wretch who snatches and devoum tt 
heTrtJn ‘ s;> “<> 'be former for hafd! 

oe arrested and punished after any number of years.] ' 


CHAPTER I 

THE INDIAN PENAL CODE 

S" is is 

form a class hv of his servants. License cases 

njikYiiai *■ themselves in which the master is eenerailv held liable for 
penal acts or omi«ions of his servant ; (fi) Pub& Set : ThS 
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si a factor}' whose business is carried on b\ agents, is liable to be indicted 
'or a public nuisance caused by acts of the agents in carrying on the 
works ; iiii) Neglect of duty ; If a person neglects the performance of 
an act which is likely to cause danger to others, or entrusts it to unskilful 
hands, he vkill in certain cases be criminally liable. 

812. Persons liable to be punished under the Cede.—E\ery person 
shall be liable to be punished under the Code for e\ery act or omission 
contrary to the p^o^isions of this Code of which he shall be guilty writhin 
the said territories. But there are certain Statutoiy exceptions. Under 
5. 306 of the Government of India Act, 1935, no proceedings shall lie in 
any Court in India against the Governor-General, the Ciown Representative, 
the Governor, or the Secretary of State, w’hether in a personal capacit) or 
:>therw'ise ; and also certain officers in the service of the Crown. Besides 
these Statutory exceptions the following persons are exempted from the 
.riminal Courts of ever} countr} : <1) Sovereign; (2) foreign sovereigns 
including some of the Rulers of Indian States like the -Maharaja of 
Baroda ; (3j ambassadors ; (4) alien enemies (but where the crime is 
unconnected with war e.g. theft, he would be triable b} tlie ordinar} 
Courts) ; 15 J foreign army, i.e., army of one state when by consent it is 
>n the soil of a foreign state ; (61 warships. 

813. Territorial Jurisdiction of the Code.—The territories of a state 
include not only that compass of land belonging to that state, but it also 
extends into the sea as far as a cannon shot will reach, which is usually 
considered to be a marine league, that is three miles. Therefore the law's 
of a particular state apply also to that stretch of land wrhich extends over 
portion of three miles into the sea. If an offence is committed in a ship 
within three miles of the sea coast, it can be inquired into and punished 
by the Court within whose jurisdiction the particular portion of the shore 
is attached. 

814. Extra-Territorial operation of the Code.—As a general rule, 
the Code does not apply to offences committed by foreigners at a place 
outside British India ; nor to Native States ; nor for offences 
committed on a railway station in a Native State. But this 
Code applies to the offences committed by (i) any Native Indian subject 
of His Majesty in any place writhout and beyond British India ; (ti) any 
other British subject within tlie territories of any Prince or Chief in 
India ; {Hi) any servant of the Crown whether a British subject or not, 
within the territories of a Native Prince or Chief in India ; if the offen^ 
der is found in British India ; provided^ no such offence shall be inquired 
into in British India unless the Political Agent, if there is one for the 
territory in which the offence is committed certifies that in his opinion 
the charge is one that is to be inquired into British India ; and where 
riiere is no Political Agent, the sanction of the Provincial Government 
is obtained. Illustrations : (1) A coolie, who is a native Indian sub¬ 
ject, commits a murder in Uganda. He can be tried and convicted in any 
place in British India wherever he may be found. (6) B, a European 
British subject commits a murder in Kashmir ; he can be tried and con¬ 
victed of murder at any place in Britirii India in which he may be found; 



398 


The Law ie. io Crimes 


(c) C, a foreigner who is in the service in the Puniati r’/^, 
mits a murder in Patiala ; he can be tried and convirte^d of 
place in Bntish India wherever he may be found. [’V^’here an 
coi^itted by a person, not being a British Indian subject in 
State and such person escapes or is in British India, the fugitive 
may be surrendwed under the Indian Extradition Act, if the Gnv^. 

of India or the Provincial Government think fit and the offence 
a political character,] Jj^nce is not ot 

815. Law relating to joint offenders.—When a criminal act ^ I 
by one person onl>, no difficulty arises regarding his liabilitv to nim’T 
ment for the crime ; if a crime is committed"'by two or more n/r. . ^ 
together, M one nund so to say, each one is liable to the same 
punishment as if he alone had committed it. But where mor^th^ 
persons have committed a crime jointly and it is doubtful tpI*. 
p.ilt of individual persons Jho ar’e concLned in“e aX "ft 
has laid down the following rules for its guidance t (1) When a^^t 
act IS done by several persons in furtherance of the common intP^r 
of such persons is liable for that act in the same mannefa! 
if It had been done by him alone. Cases : Lord Dacre agreed with seL« 
persons to hunt in another’s park for Seer and to kiU »ll I ® . 
res^t. One of die party haviSg killed re\eTptr!“alVw/re Wd S 

nofting of die individual blow ; ((ii? The aocused we felLged 
the murder of a post-master. At the trial the evidenre showed thS chuS 
the post-master was in the oflSce counting money, three men of uhom A. 
abused was one fired pistol shots at hfm after^aving“ailed up„™t 

places and died. The tiid 
*®5' satisfied that the post-mastei 

Am rt “ h^erance of the common intention of all the three men 

It wafhefrhrA^P of murder uih^rher he fired the shot or nU 

corTSfi ^ ^ of *he trial judge ns- 

with r ®®‘ which i.s criminal by reason of its being done 

c * knowledge or intention, is done by several persons each 

l^li^U fo7th« Irwwledge OT intotion 

^ S^eral persons are engaged or concerned in a cn- 

A atSllT"? offences by that act. Ulus- 

his circumstances of giave provocation that 

der only culpable homicide not amounting to mur- 

hlln £ Wt f towards Z and intending to kill him, and not having 

an?B ar^h P''7?cation, assists A in killing Z. Here, though A 

A is “I causing Z’s death, B is guilty of murder, and 

A IS guilty only of culpable homicide. 

offence is committed by an unlawful assembly in the 
prosecution of the common object of that assembly, then every membei 
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belonging to that assemble shall be deemed guilu o£ that oflfence. cllhougii 
it may not have been committed by anj particular member or meml'er- ol 
such assembK. 

io) When an ojBFencp is committed b) means of several acts, 
intentionally co-operates in the commission of that offence. b\ doiUfi 
any one of those acts either singly or joinllj with anv o'.her ]jtr&on. 
commits that offence. Illustration : A and B agree to murder Z bv seve¬ 
rally and at different times giving him small doses of poison. A and 
B administer the poison accordingly ; Z dies from the effects of the seve¬ 
ral doses of poison so administered. Here both A and B are guilt) of 
murder though their acts are separate, and the dose administered indi¬ 
vidually might not have been sufficient to cause Z*s death. 

816. The Law relating to the abetment of an offence.— \ ].eiecn ie 
said to abet the doing of a thing, who. ifr instigates anv person to do 
that thing ; \ii> engages with one or more other person or persrns> in 
any conspirac) for the doing of that thing ij an act or illegal omission 
takes place in pursuance of that conspiracv and for the doing <‘£ that 
thing ; \iii) intentionally aids, by anv act or illegal omission the doing 
of that thing. Illw^tration : A, a public officer is authorised to apprehend 
Z. B knowing that fact, and also that C is not Z, wilfully represents to 
A that C is Z, and thereb) causes A to apprehend C. Here B abets bv 
instigation the apprehension of C. The person who abets in 
one of the three modes stated above is called an abettor. 
The person instigated and who commits the offence is called the person 
abetted. With reference to the offence of abetment the following facts must 
be noted :—U) To constitute the offence of abetment it is not necessary 
that the act abetted should be committed, or that the effect necessary to 
constitute the offence should be caused. Illustraiions : (at A iiistignss B 
to murder C : B refuses to do so. Nevertheless, A is guilty of abetting 
B to murder C ; (b) A instigates D to murder M ; D, in pursuance of the 
instigation stabs M ; M recovers from the wound, but nevertheless A is 
guilty of instigating D to commit murder. (if; It is not necessarv that 
the person abetted should be capable by law of committing an offence 
or that he should have the same guilty intention or knowledge as that 
of the abettor, or any guilty intention or knowledge- Illustration : A 
with the intention of murdering B, instigates a child under seven years of 
age to place some poison in B’s food. Although the child does not know 
what it does, A is guilty of abetting murder, (iii) In an offence of 
abetment by conspiracy it is not necessary that the abettor should concert 
the offence with the person who commits it. It is sufficient if he is en¬ 
gaged in the conspiracy in pursuance of which the offence is committed. 
lllustrcEtion : A concerts with B a plan for murdering Z. It is agreed 
that A shall administer the poison ; B then explains the plan to C without 
mentioning A’s name. C agrees to procure the poison and Z is poisoned 
according to the plan. Here, although A and C have not conspired to¬ 
gether, all the three are liable for the punishment of murder. Punishment 
for Abetment (a) When an act is abetted and a different act is done 
the abettor Will be held liable for the act done in the same manner and to 
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ihe same extent, as if he had directly abetted it, vrovided tl 

a probable consequence of the abetment, and was the ^ 

R " .Wion. nitration ■! (i) A instigate^a Zd to tuTV?"" 
Bs food , the child in consequence of the instiaatinn Kv i 
poison in C’s food. Here A is is liable o th. ° *e 

child had put the poison in B’s food, (ii) A instigates g if the 

into an uninhabited house for the purpose of robberv 
arms for the purpose ; B an"d ? 

Twisted by Z, one of the inmates, murder Z. Here if th^ L ^ 
the probable consequence of the abetment, A is liable’ to 
^ded for murder ; (m) A instigates B to burn Z’s hous^ B s'S 
to the hoose, and at the same time commits theft of propertv 
though guilty of abetting the buininu of the hnuca ^ there. A 
abetting the theft, for th“e Uieft “ &tin« ac? 00 ^ 00 ? r?' 

con^quence of the burning, (b) When the abettor intluk a nartf 1’^ 
result, and the result caused by that abetment is different the ah^ft^'^ “ 
lable for tlie effect caused, provided he knows lliat the Lt aK » ^ 
ikely to cause that effect. Illustration : A inJtifmte^ R i ^ 

^ ^ consequence of the instigation causes grtevous hmTz 
and Z dies of the wounds. Here if A knpiv tlmt ilioh ^ ^ nurt to Z 

he had abetted was likely to cause death. A has abetteTmrdeJ:"" 

s«ree®i:-d„?^i^ca‘i^'re =do!.;'•^^^ -'^l^aracr ”“A 

wUch is not illegal by illegal meane, ‘sioh an a|reeLent“is ‘disiSaS 
a Criminal Conspiracy. Provided that no such agreement shall amou z^f 
ac^inal conspiracy, unless some act besides the agreement is doal 
one or more parties to such agreement as a result of such conspiracy. ^ 

words, either spoken or written, or bv 
hft± representations or otherwise, brings or attempts to brine 

His Majesty or the Government 
fs 124A? WT 3" British India, commits "the"^ offence of seSS! 
measures if ' Comments expressing disapprobation of the 

dpsio^itlr) Unlaw^ Assembly.—An assembly of five or more persons is 
d^gnated an unlawful assembly, if the common object of the persons 

of forci^ffiP^r overawe by criminal force, or by show 

of Govern^ment or any public servant in the lawful exercise 

or^t the execution of law 

ff ® ^ process ; (3) to commit any mischief, criminal trespass or any 

the possession of any property, or to 
of water^^ enjoyment of a right of way, or of 4e use 

corporeal or incorporeal right of which he is 
fsf or enjoyment by means of criminal force or show of force ; 

dn iirTt»f- k of criminal force or show of force to compel any person to 
do what he is not legally bound to do, or omit to do what he is legally 



Offences re. to Public Servants 


401 


•'ntitied to do. (s. 141). \^hoever being aivare of the fact that an assem¬ 
bly is an unla'W'ful assembly intentionally joins that assembly or con¬ 
tinues in it. is said to be a member of an unlawful assemblv. 

o20. Rioting.—^Whenever force or \iolence is used by an unlawful 
assembly or by any member composing tliat assembly in the prosecution 
of the common object of that assembly, e\er\ member of such assembl} 
is guilty of the offence of rioting. 

821., Affray—l^Tien tivo or more persons by fighting in a public 
place disturb the public peace, they are said to commit an affray. 

822. Offences relating to public servants : Ss. 163-171 : They consist 
of the following ; (Ij \!iTioe\er being or expecting to be a public servant 
acepts or attempts to obtain any gratification other than legal remunera¬ 
tion as a reward for doing or forbearing to do any official act ; (2| ob¬ 
taining or attempting to obtain any gratification from an} person for the 
purpose of bribing any public serv ant ; (3 l any public ser\'ant obtain¬ 
ing or attempting to obtain any valuable thing without consideration 
ii.e.f without paying its due value I from any person whom he knows to 
be concerned in any proceeding to be transacted by such public servant : 
e.g., a collector hiring a house for inadequate rent from a land-lord who 
has a settlement case before him or a judge purchasing Government pro¬ 
missory notes at a discount when they are selling at a premium from a 
person who has a case pending in his Court ; (,4) public servant, dis¬ 
obeying any direction of the law knowing well that by such disobedience 
he shall cause injury to any person ; (5,1 public serv^ant being charged 
%yith the preparation or translation of any document frames it or trans¬ 
lates it in a manner which he knows it to be incorrect, with the purpose 
of causing injury to any person ; (61 public servant although forbidden 
from engaging in trade, engages in trade ; (7 > public servant purchasing 
property although forbidden by law from doing it either in his own name 
or in the name of another; (the property if purchased shall be confiscated I, 

\ 8) Whoever not being a public servant falsely impersonates as one, and 
attempts to do any act under the colour of such offence ; (9j Anyone 
although he does not belong to a certain class of public servants, wears 
any garb or token used by that class of public servants with the intention 
of making others believe Aat he belongs to that class of public servants. 

823. Offences relating to Elections.—The offences relating to elections 

include : (1) bribery ; any person who gives or any person who accepts 
a gratification to or as a voter as a reward for exercising 

his right in a particular person’s favour ; (2j undue influence 

<U elections : by means of threatening any candidate or voter 
with injury if he does not exercise his vote in favour of 

a person in whom the offender is interested ; (3) personn- 

tion, at elections : consists of voting, or applying for a voting paper in 
the name of any other person vrhether living or dead, or in a fictitious 
name, or who having voted once, applies once again at the same election 
for a voting paper in his own name. (4) making or publishing any 
statement purporting to be a statement of fact which is not true and which 
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the maker either knows or believes to be false ; (5) incurring or authoris¬ 
ing expenses on account of the holding of any meeting or for advertise 
ment or for the purpose of canvassing votes ; (61 for failure to keen 
election accounts. ^ 

824. Contempts of the lawful authority of public servants._ Thej 

include, (1) Absconding in order to avoid served with a summons, notice 
or order of a public servant (172). (2) Intentionally preventing in an\ 

manner either upon himself or any other person the service of summons • 
(173). (3) Is on-attendance in the obedience to a summons, notice, order 

proclamation or proceeding from any public servant legally competent 
to issue the same ; (174). (4) omission to produce or deliver any docu¬ 

ment to anj'’ public servant when legally bound to produce the sam f; 
(175). (5) intentional omission to give information on any subject 

when legally bound to give it : (176). (6) Intentionally furnishing fahf 

information to a public servant when legally bound to give it ; (I77j. 
(7) Refusing to take an oath or affirmation to stale the truth when required 
by a public servant legally competent to demand such oath or affirma t i on 
(178). (8 ) Refusing to answer any question demanded of him to a public 
servant in the exercise of his duties as such public servant ; (179i 

(9) Refusal to sign any statement made by him to a public servant 
legally competent to require that such statement shall be signed ; (1801 

(10) the making of a false statement : (11) Supplving any public servant 
any information which he knows or believes to be false, with the object 
of making such public servant to do or omit to do something which he 
would not have done or would have done but for such false information 
or which causes him to use his lawful powers in a manner as to cause 
injury or annoyance to an innocent person. (S. 182). Illustrations, (it 
A falsely informs a Mag. that Z has contraband salt in a sercet place, in 
consequence of which Z was subject to a search of Z’s premises to hh 
annoyance ; (ii) A informs a Mag. that a police officer subordinate to 
him is guilty of misconduct which is entirely false. A has committed 
an offence defined in this section. (12) Intentionally offering resistance 
to the taking of any properly by the lawful authority of any public 
servant (183) ; (13) intentionally obstructing the sale of any propert) 
by the lawful authority of any public servant (184) ; (14) bidding or 
purchasing property at a Court sale by a person who knows that he is 
under a legal disability to make such bid or purchase (185) ; (14) volun¬ 
tarily obstructing any public servant in the discharge of his public func¬ 
tions (186) ; (15) intentionally omitting to render assistance to any public 
servant when he is bound by law to give‘such assistance (187) ; (16) dis¬ 
obeying an order promulgated by a public servant legally empowered to 
promulgate such an order (188) ; (17) holding out any threat of injun 
to any public servant, or to any person in whom he believes that that 
public servant is interested, for the purpose of inducing that public servant 
to do or omit to do any act connected with the exercise of public functions 
of that public .servant (189) ; (18) holding out any threat of injurv 
to authorities of law. (190).. 

825. Giving false evidence.—^Whoever being legally bound by oath 
or by any express provision of law to state the truth, makes any statement 
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'nhich is false and "vshich he either knows or belie'', ea it to be fal«e. or 
does not believe to be true, is said to give false e^idencp. t S. 191.* 
Illustrations : A. in support of a just claim which B has against Z, falsely 
swears in the Court that he heard Z admit the justice of B's claim ; (li) A 
being bound on oath to speak the truth informs the Court that Z was at 
a particular place on a particular dav, not knoiiing anything about Z’s 
movements on that particular day : Z tias at the place mentiored at the 
particular place and at the particular time mentioned. A ha*- given false 
evidence in both the cases. 

82C. Fabricating false evidence.—"Whoever causes auv circumstances 
to exist, or makes any false entry in any book, or reco.d. oi anv document 
containing a false statement in order that such entrv inav appear as 
evidence in a judicial proceeding is said to "fahricate fal.'^e evidence". 

(S. 1921. Illustrations : A puts jewels into a box behmging to Z with the 
intention that they may be found in that box and that this circumstance 
may cause Z to be convicted of theft ; A makes a false entry in his 
shop-book for the purpose of using it as corroborative evidence in the 
Court ; A with the intention of causing Z to be convhted of criminal 
conspiracy writes a letter imitating Z's hand-writing purporting to have 
been addressed to an accomplice in such criminal conspiraev. and puts 
the letter in a place which he knows that the police are likelv lo search. 
A has fabricated false evidence in all the cases. The authors of the Code 
observe : “ We do not propose to punish a person for fabricating evidence 
with the vieic of escaping punishment^ utiless he also contemplated some 
injury to others as likely to be produced by the evidence so fabricated. 
If A stabs Z, and in order to escape detection, disposes of Z*s body in 
such a manner as is likely to lead a jury to think that tlie death was 
accidental, we do not propose to punish A as the fabricator of false 
evidence.” 

827. Institution of false Criminal Proceedings.—^X^lioever with inten¬ 
tion to cause injurv^ to any person institutes or causes to be instituted any 
criminal proceedings against him, knowing that there is no Just or lawful 
ground for such proceeding or charge against that person., shall be liable 
to punishment with imprisonment of either description wnich may extend 
to two years wdth or without additional fine : and if such proceedings be 
instituted on a false charge of an offence punishable with death or Irans- 
poration for life, or imprisonment for seven years or upwards, shall be 
liable to punishment with imprisonment of either description which may 
extend to seven years with or without fine. Is. 211). 

828. Offences relating to coin,—Offences relating to coins include: 
j 1 ) Counterfeiting of coin or of Queen's coin ; 121 making or selling 
any die or instrument for the counterfeiting of coin or Queen’s coin ; 
fS) being in possession of any instrument or material for the purpose 
of using the.same for counterfeiting coin or Queen's coin ; aiding 
or abetting in British India the counterfeiting of coin outside • British 
India ; (3) Importing or exporting from British India any counterfeit 
coin knowing or having reason to believe the same to be counterfeit : 
(6") Uttering of Coins : Whoever, having any counterfeit coin, which at 
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the time when he became possessed of if he knew to be counterfeit, frau 
dulenlly delivers the same to any person, shall be punished with impri¬ 
sonment of either description for a term which may extend upto seven 
jears (7) Whoever delivers to any other person a counterfeit coin which 
at the time he came into possession he did not know it to be counterfpt 
shall be punished with imprisonment or with fine which nmv 
extend to ten times the value of the coin delivered or with both 

(8) Whoever is in possession of counteifeit coin having known when he 
became possessed of it to be counterfeit, shall be punished with imprison¬ 
ment which may extend lo seven years and shall also liable to fine. 

(9) Fraudulently or dishonestly diminishing or altering the composition 
of coin ; (.10) delivery of coin with the knowledge that it is altered; 
(11) being in possession of coin by a person who knew it to be altered 
when he came to possess it ; (12) deliveiy of coin as genuine which when 
he first possessed of it did not know that it had been altered. Queen's 
coins'' mean those minted by the au'thoiil) of Govcinmcnt.) 

829. Offences relating to weights and measures.—They include, (1) 
Fraudulently using any instiument for weighing which he know's to be 
not a genuine one. (2) Fraudulently using any false iveight or measure 
of length or capacity or using as any weight or measure a different one 
than what it really is. (3) being in possession of any false instrument 
of weighing intending that It might be fraudulently used ; and (4) Mak¬ 
ing or selling false instruments for weighing knowing that the same might 
be used as genuine ; The punishment for all offences under this Chapter is, 
one year or with fine, or with both. 

830. Offences against public health include.— (1) negligently or with 
malignant intention doing any act which is likel) lo spread the infection 
of any disease which is dangerous to life ; (2) knowingly disobeying any 
rule made and promulgated by the GoverniAent of India or the Provin¬ 
cial Government for putting any vessel into a state of quarantine ; (3) 
Adulteration of any article of food or drink so as to make such article 
noxious as food or drink, knowing it to be sold as food or drink; 
(4) selling any article as food and drink which has been rendered 
noxious or unwholesome, knowing or having reason to believe that the 
same is noxious food or drink ; (5) adulteration of medical goods; 
(6) sale of adulterated drugs by person knowing that it has been adul¬ 
terated ; (7) knowingly selling one kind of drug as of a different kind; 
(8) voluntarily corrupting or fouling the water of any public spring or 
reservoir so as lo render it less fit for the purpose'for which it is ordinarily 
used ; (9) voluntarily vitiating the atmosphere of any place so as to make 
it noxious to the health of a person dwelling in the vicinity. (Ss. 269-278). 

831. Offences against public safety.—They include ; (1) driving any 
vehicle or riding in a public way as to endanger human life or which is 
likely lo cause hurt or injury lo any person ; (2) rash or negligent 
navigation of any vessel so as to cause danger to human life or which is 
likely to cause hurt or injury to any person ; (3) negligently conveying 
any person by water in any vessel when such vessel is in such a state or 
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so loaded as to endanger the life of that per'-on : « 1 i causi'a aiu danifpi. 
obstruction .or injur}, to an\ person in an’, puili or am pul hr line 

of na\igation L} doing aii} act or b\ omitting t( order ■i\i,h ari\ 

property in his possession or under h,s chai_e : 5 cirng ivllh anv 
poisonous substance an\ rash or neglijrent act so a-, t > eiiJanger humari 
life ; (61 negligent act ^Niih am coinDusvihle :aatter so as to endangei 
human life : i 7 ( negligent act Auth respect to mach'ner}, so as to endanger 
human life ; (8i negligent act \cith respect to pulling ojmn buildu'gs 
as to endanger human life ; (9 t negligent ccnJact respect to animals, 
so as to endanger human life ; (101 repealijig and continuing a nuisance 
after an injuction to discontinue the same. b\ the la\.ful author'^ of a 
public servant. (Ss. 279-2911. The punishment for the abu\ c oifence" 
is imprisonment of either description which Juac evlend to «ix month'- 
or with fine which ma\ extend to Rs. lutiO, ur with roth, 

o32. Offences against public Morals.—The) incluue. 11 • telliiiu. 
distributing, iniportipg. publishing, exliibiling aii\ b<tok considered to be 
obscene. The test of obscenit) liec in that the ter dene \ of such matter 
is to deprave and corrupt the minds of those persons in whose hands a 
publication of this sort nia\ fall. Works of Ait do not constitute “obscene' 
matter. If a publication is detrimental to public morals bringing perni¬ 
cious or corrupt influences, it \m 11 be an obscene puldication vcithin the 
meaning of this Section. Aote : This section does not extend to anv 
publication kept or used bona fide for anv religious purposes, or anv 
painting or engraving in an) temple or used for any religious purpose. 
{2} selling,distributing or exhibiting to anv person under the age of 
twenty years an) obscene book or pamphlet ; (3) doing any obscene act 
or singing any obscene song in anv public place to the annovance of 
others. (41 keeping a lottery house or drawing a lorteiv not authorised 
by Government. (Ss. 292-294A). 

833. Offences relating to religion.—«1» Destroving, damaging or 
defiling any place of worship or anv object held sacred b) any class of 
persons, with the intention or knowledge of insulting the religious feelings 
of any class ; (2) deliberately and nialiciouslv wounding the religious 

.feelings of any class, by words either spoken or by visible repiesentations: 
(3 ( voluntarily causing disturbance to anv assembly lawfully engaged 
in the performance of any religious worship ; i4l committing any tres¬ 
pass in any place of w’orship or in an) place of sepulchre with the 
intention of wounding the feelings of any person ; (51 uttering words 
with the deliberate intention to wound the religious feelings of anv 
person. (Ss. 295-298). ** 

834. Culpable homicide.—^Whoever causes death by doing an act 
(i) with the intention of causing death, or (zV) with the intention of 
causing such bodily injur)' as is likely to cause death, or. fizz) with the 
knowledge that he is likely hy such act to cause death, commits the 
o£[ence of culpable homicide ; Illustrations : {a) A lays sticks and turf 
over a pit’with the intention of causing the death of B, wrhereby B is 
killed by walking oypr it believing it to be firm ground ; (b) A knows Z 
to be behind a bush but B does not know it ; A intending to cause Z's 
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death, induces B to fire at the hush whereb-v Z is killed. Here, B ina\ 
have caused no offence, but A is guilty of culpable homicide ; fc) A b\ 
shooting at a fowl with intent to kill and steal it kills B who is beMnd 
a bush ; here, although A was doing an unlawful act. is not guiltj of 
culpable homicide as he did not intend to kill B. Explanation - (^i 
person who causes bodily injury to another who is labouring under di*.- 
Older, disease or bodily infirmity and thereby accelerates the death of 
that other, he shall be deemed to have caused his death ; (n) where death 
is caused by bodily injury, the person causing the bodil> injury shall be 
deemed to have caused the death, although by tesojting to proper remedies 
and skilful treatment the death might have been prevented : (ui\ the 
causing of death of a child in the mother’s womb is not homicide. But 
it may amount to culpable homicide to cause the death ol a living child, 
if any part of the child has been brought forth, though the child may not 
have breathed or completely born. 

835. When Culpable Homicide amounts to Murder.—Culpable homi¬ 
cide amounts to muider, if the act by which the death is caused is done 
(r) with the intention of causing death ; (n) if it is done with the inten¬ 
tion of causing such bodily injury as the offender knows to be likelj to 
cause the death of the person to whom the haim is caused ; (in) if it 
is done with the intention of causing ho3Tly injury afid the injury which 
is intended to be inflicted is sufficient in the ordinaly course of nature 
to cause death ; or, {iv) if the person committing the act knows that 
the act is so imminently dangerous that it must in all probability cause 
the death of the person or such bodily injuiy as is likely lo«cause death, 
and commits the act without any excuse for incurring the deaih or bodil) 
injury. Illustiations : (i) A shoots Z with the intention of killing him; 
A is guilty of murder ; (zi) A knowing that Z is labouring under such a 
disease that a blow is likely to cause death, strikes him with the intention 
of causing that bodily injury ; Z dies in consequence of the blowr ; A is 
guilty of murder although the blow might not have been sufficient in the 
ordinary course of nature to cause the death of a person in sound health ; 
( Hi) A intentionally gives Z a sword-cut or club-wound sufficient to cause 
the death of a man in the ordinary couise of nature ; Z dies in con¬ 
sequence. Here, A is guilty of murder although he may not have intended 
to cause Z’s death ; (iv) A without any excuse fires a loaded gun into a 
crowd of persons and kills one of them ; A is guilty of murder, although 
he may not have had a premeditated design to kill any' particular 
individual. , 

836. When Culpable Hfmicide is not murder but may amount to 
grievous hurt—(1) if the offender whilst deprived of the power of self- 
control by grave and sudden provocation causes the death of the person 
who gave the provocation, or causes the death of any person by mistake 
or accident ; provided :—(a) that the provocation is not voluntarily 
sought or provoked by the offender, as an excuse for killing or doing 
harm to any person ; (iV) that the provocation is not given by anything 
in obedience to the law, or by a public servant in the lawful exercise of 
his duties, or (wi) that the provocation is not given by anything done in 
the lawful exercise of the right of private defence. Illustrations : (a) A, 
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under the influence of passion excited b\ a provocation b} Z intentionally 
kills Y, Z’s child : this is murder. (6» Y gives grave and sudden pro¬ 
vocation to A ; A, on this pro\ocation fires a pistol at Y. neither intend¬ 
ing nor knowing it to be likeh to kill Z who is standing nearbj. but out 
of sight. A kills Z : here, A has not committed murder, but mereK cul¬ 
pable homicide, ♦ci A attempts to pull Z's nose : Z in the exercise of 
private defence la^s hold of A in order to prevent him from doing so : 
in consequence of which A is moved to sudden and grave provocation and 
kills Z. This is murder. Culpable homicide is not murder, if the 

ofiFender in the exercise in good faith of the right of priiate defence of 
person, or property, exceeds the power that is given to him by law and 
causes the death of the person v\ithout premeditation and without the 
intention of doing more harm than is necessarv for the purpose of this 
defence. Illustration : Z attempts to horsewhip A in such a manner as 
to cause grievous hurt : Z persists in the assault. A believing in good faith 
that he can by no other means prevent himself from being horsewhipped, 
shoots Z dead. A has not committed murder, but only culpable homicide. 

^3j Culpable homicide is not murder, if the offendei being a public 
servant or aiding a public servant in the advancement of public justice, 
exceeds the power given to him b} law, and causes the death hj doing 
an act which he, in good faith believes to be lawful and necessarv for 
the discharge of his duty as such servant and iiithout illuill towards the 
person whose death is called. 

(4j Culpable homicide is not murder if it is committed without 
premeditation in a sudden fight iii^ the heat of passion upon a sudden 
quarrel and without the offender havfing taken undue advantage or acted 
in a cruel or unusual maimer. I In such cases it is immaterial which party 
^ves the provocation or commits the first assault. > 

(5) Culpable homicide is not murder, when the person whose death 
is caused being above the age of eighteen years, suffers death or takes 
the risk of death with his ow'u consent. Illustration : A, by instigation 
voluntarily causes Z, a person under the age of eighteen years, to commit 
suicide. On account of his age, Z is incapable of giving a valid consent : 
A tfas therefore abetted murder. 

837. Abetment of suicide of any person under the age of eighteen 
years, any insane person, any delirious person, any idiot or any person 
any person in a state of intoxication, shall be punished wilii death, 
transportation for life or imprisonment for a term not exceeding ten 
years and shall be also liable to fine. If any person commits suicide, 
whoever abets the commission of such suicide shall be punished with 
imprisonment for a term which may extend to ten years, and shall be also 
liable to fine (S. 306j. 

838. Attempt to murder.—^Whoever does any act which if it suceeds 
he would be guilty of murder, shall be punished with imprisonment which 
may extend to ten years and shall also be liable to fine. And if hurt is 
caused to any person by such an act, the offender shall be punished with 
transportation for life. Illustrations : (a) A shoots Z with the intention 
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of killing him ; but Z had a breast plate on account of which the shot 
only brushed past his body : A is liable to punishment under this section * 
and if hurt is caused, A is liable to punishment provided for the latter 
part of the section. (6) A with the intention of causing the death of 
a child under tender years exposes it in a desert place ; but the child is 
taken care of by some passers by ; A is liable to punishment under this 
section, (c) A, intending to murder Z buys a gun and loads it ; A has 
not yet committed the offence. A fires the gun at Z ; he has committed 
an offence under this section and if by such firing he wounds Z, he b 
liable to punishment provided by the latter part of this section. (S. 307) 

839. Attempt to commit suicide.—Whoever attempts to commit 
suicide and does any act towards the commission of the offence he 
punished with simple imprisonment for a term which may extend to one 
year or with fine or with both.' 

840. Causing Miscarriage.—The offences include : (1) Voluntarih 
causing a woman with child to miscarry, if such miscarriage be not 
caused in good faith for the purpose of saving the life of the woman with 
the consent of the woman ; (.2) doing any act with the intention of 
preventing a child from being born alive or causing it to die after its 
birth ; (3) causing tlie death of quick unborn child under such cir¬ 
cumstances as would amount to culpable homicide ; (4) exposing or 
abandoning a child under the age of twelve with the intention of wholh 
abandoning the child ; (8) secretly burying or otherwise disposing of 
the dead body of a child. . 

4f 

841. Causing grievous hurt.—The following kinds of hurt only are 

designated as “grievous” : (1) Emasculation ; (2) Permanent priva¬ 
tion of the sight of either eye ; (3) permanent privation of the hearing 
of either ear ; f4) privation of any member of joint ; (5) destruction 
or permanent impairing of the powers of any member or joint ; (6) per- 
noanent disfiguration of the head or the face : (71 fracture or dislocation 
of a bone or tooth ; (8) any hurt which endangers life, or which causes 
the sufferer to be, during the space of twenty days to be in severe bodih 
pain, or unable to follow his ordinary pursuits. * 

842. Wrongful Restraint.—Whoever voluntarily obstructs any person 
so as to prevent that person from proceeding in any direction in which 
he has a right to proceed, is said to w’rongfully restrain that person. Ex¬ 
ception : The obstruction of a private way over land or water which 
a person in good faith believes himself to have a lawful right to obstruct, 
is not an offence within the meaning of this section. Illustrations : (a) A 
builds a wall across a path along which Z has a right to pass. Z is 
thereby prevented from passing. A wrongfully restrains Z. (fi) A illegal!) 
omits to take proper order with a furious buffalo which is in his posses¬ 
sion and thus voluntarily deters Z from passing along a road along which 
Z has a right to pass. A wrongfully restrains Z (c) A threatens to set 
a savage dog at Z, if Z goes along a path along which Z has a right to 
go. Z is thus jprevented from going along that path. A wrongfully res¬ 
trains Z. {d) In the last illustration, if the dog is not really savage. 



Wrongful Confinement 


409 


but if A voluntarily, causes Z to think that it is saA age and thereby pre¬ 
vents Z from going by the path. A wrongfully restrains Z, 

843. Wrongful Confinement.—^Whoe^er wTongfuli) restrains airv 
person in such a manner as tu pre\ent that pel'llm from pro'ceding within 
certain circumscribed limits, is said AvrongfulU to confine ’* that person. 
Illustrations : (ai A causes Z to go ivithin a four walled space and locks 
Z in. Z is thereby prevented from procecoina in anv direction beyond the 
circumscribing of the wall. A wrongfully, confines Z : \b* A places men 
with firearms at the entrance of a building and tells Z. that thev’ are under 
instructions to fire at him if he attempts to ]ep\e the building. A wrong- 
fullv confines Z. 

■r Vt 

844. Criminal Force.—^Whoever intentionally uses force to any per¬ 
son without that person's consent, in order tu the committing of any 
offence, or that he will likely cause injury, fear or annoyance to the 
person to whom the force is used is said to use ' criminal force ' to that 
other. < S. 349). Illustrations : (11 Z is bathing ; A pours into the bath 
tub water w'hich he knoAVS to be boiling. A has intentionaly used force 
to Z ; and if he had done it without Z*s consent, intending or knoAving it 
to be likely that he may thereby cause injury, fear or annoyance to Z. 
he has used criminal force. (21 A intentionally' pulls up a woman's 
veil. Here, A intentionally uses force to her. and if he does so Avithout 
her consent to annoy her, he has used criminal force to her. (3^ A 
incites a dog to spring upon Z without ZTs consent. Here, if A intends to 
cause injury, annoyance or fear to Z, he uses criminal force to Z. 

845. Criminal Assault.—^Whoever makes any gesture, or any prepa^ 
ration intending or knowing it to be likely that that gesture or preparation 
Avill cause any person present to apprehend that he who makes that gesture 
or preparation is about to use criminal force to that person, is said to 
commit an assault. Is. 351). Explanation : mere words do not amount 
to an assault ; but the words which a person uses may give to his gestures 
or preparation such a meaning as may make those gestures or prepara¬ 
tions amount to an assault. Illustrationi —lit A shakes his fist at Z- 
intending or knoAving it to be likely that he may thereby cause Z to 
believe that he is about to strike Z. A has committed an assault, fii I A 
begins to unloose the muzzle of his ferocious dog. intending or knowing 
it to likely that he may thereby cause Z to believe that he is about to 
cause the dog to attack Z. A has committed an assault on Z. (m) A 
takes a stick saying to Z, I will give y ou a bearing.*’ Here, though the 
mere gesture unaccompanied by' any other circumstances might not amoimt 
to an assault, the gesture explained by the Avords may amount to an 
assault. 

846. Bdduapping from Lawful Guardianship.—^^lioever tak^ or 
entices any minor under the age of fourteen years in the case of a male, 
or under sixteen ycuVs if a female, or any person of unsound mind, out 
of the keeping of the guardian of such minor or of such person of un¬ 
sound mind, without the consent of that guardian is said to kidnap such, 
minor or such person of unsound mind. Exception : This section does 
not extend to the act of any person who in good faith believes to be the 
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father of an illegitimate child unless such act ]s <‘ommitted for an 
immoral or an unlawful purpose. (S. .361 ). When a -person is 
the use of force taken from one place to another, it is called 
abduction.. .The offences under this Chapter include: (1) 
napping or abducting any woman with the intention that she ina\ 
be compelled to many or forced or seduced to illicit intercourse. |2) 
Procuration of a minor girl under the age of eighteen yeais ivith intent 
that such girl may be forced or seduced to illicit intercourse ; (3) Kid¬ 
napping or abducting any child under the agegof ten years with the 
intention of taking dishonestly any moveable property belonging to that 
child. 

i 

847. Sale of Minors for immoral purposes.—(1) Whoever sells, bujs 
or otherwise disposes of any person undei the age of eighteen years with 
the object of prostitution or illicit intercourse, shall be punished with 
imprisonment of either description which may extend to ten years and 
shall also be liable to fine ; (Ss. 372-373). Explanation : When a 
female under the age of eighteen years is bought, sold or disposed of hj 
or to a prostitute, the person so disposing of that female shall be presumed 
to have disposed of her wi'th the intention that she shall be used for the 
purpose of prostitution until the contrary is proved. 

848. Unlawful compulsory Labour.—^Whoevci unlawfully compels 
any person to labour against the will of that person, shall be punished with 
imprisonment of either description which may extend to one year or 
witlvfine or with both. (S. 374). 

849. Rape.—A person is said to commit rape, who, except in the 
case hereinafter excepted, has sexual intercourse with a woman under 
circumstances falling under any of the following five descriptions : (£l 
against her will ; fii) without her consent ; {iii) with her consent, when 
that consent has been obtained by putting her in fear of death, or of 
hurt ; [iv) with her consent, when the person knows that he is not her 
husband, and that her consent is given because she believes that he is 
another man to whom she is or believes herself to be lawfully married ; 
(v) with or without her consent, when she is under fourteen years of age. 
(s. 375). Exception : Sexual intercourse by a man with his own w’ife, the 
wife not being under the age of thirteen years of age, is not rape. 

850. Unnatural offences.—^Whoever has carnal intercourse against 
the order of nature with any man, woman or animal, shall be punished 
with transportation for life, or imprisonment of either description which 
may extend to ten years and shall also be liable to fine. (s. 376). 

851. Theft.—Whoever, intending to take dishonestly any moveable 
property out of the possession of any person, without that person’s consent. 
moves that property in order to such taking is said to commit theft, 
fs. 378). Explanation : (z) a thing so long as it is attached to the earth 
is not the subject of theft : but it becomes the subject of theft as soon as 
it is severed from the earth. Illustrations : (cc) A cuts down a tree on 
2’s ground with the intention of dishonestly taking the tree out of Z’s 
possession without Z’s consent ; here, as soon as A has severed the tree 
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in order to such takings he has committed theft : i 6) A puls a bait for 
dogs in his pocket, and induces Z's dog to follo\\ him : here, if A's in¬ 
tention be dishonestly to take tlie dog out Z's possession ■without Z's con¬ 
sent. A has committed theft as soon as the dog has beirun to follow A. 
1C* Z, going on a journe}. entrusts his plate to the keener of a ware¬ 
house till Z shall return. A carries the plate to a goldsmith and sells it. 
Here, since the plate was not in Z's possession. A has not committed theft, 
though he may have committed criminal breach of trust ; i d i A finds 
a ring lying on the high road, not in the possesison of any person. B\ 
taking it A has committed no theft, though he may commit criminal mis¬ 
appropriation of property ; tei A sees a ring on B's table ; not \enturing 
to steal the ring for fear of detection. A hides the ring in a place where 
it is highly improbable that it will be found b}* B : A has committed theft 
at the first moving of the ring ; if) A deli\ ers his watch for repairs to B. 
A, not owing anjlhing to the repairer, openly enters the shop and takes 
watch by force from B's hand and carries it wa\. Here, although A mav 
have taken the watch without the consent of B. he has not committed theft, 
but conunitted trespass and assault ; but if A owed mone} to B. and B 
had kept the "watch as security for the debt, he commits theft because he 
takes it dishonestly, (g) A being on friendly terms with B, goes into his 
library in B’s absence for the purpose of taking a book for reading and 
w'ith the intention of returning it. A has not committed theft, if he 
honestly believed that he had implied consent of B to take the book ; 
ih) A asks charity from Z's wife ; She gives A money, food and clothes 
which A knows to belong to Z. Here, it is probable that A may conceive 
that Z’s wife is authorised to give alms. If this was A’s impression, A 
has not committed theft ; (il A is the paramour of Z’s wife. She gives A. 
valuable property, which A knows belongs to her husband, and to be such 
property that she had no authority from Z to give. If A takes the pro- 
jfDerty dishonestly, he commits theft. 

852. Extortion.—^Whoever intentionall} puts an\ person in fear of 
any injury to that person, or to any other, and therby dishonestly induces 
the person so put in fear to deliver to any person any property or any 
security or anything signed or sealed which may be turned into a valuable 
security, commits extortion ”. i s. 383 *. Illustrations : I £ f A threatens 
to publish a defamatory libel concerning Z, unless Z ghes him money ; 

threatens Z that, he will keep Z's child in wrongful confinement 
unless Z ivill sign and deliver to A, a promissory note. Z signs and 
delivers a note : [ in i A by putting Z in fear of grievous hurt. dislion||stly 
induces Z to sign a blank paper and deliver it to A ; Z signs and delivers 
the paper to A and the paper so signed may be converted into a \aluable 
5ecuri1^\ A has committed the offence of extortion in all the cases. 

853. Criminal Misappropriation of property.—^Whoever dishonestly 
misapproprites or converts to his own use any moveable property, shall 
be punished with imprisonment of either description which may extend 
to two years, or with fine or with both. (s. 403). Illustrations : <a) A 
takes property out of Z believing that the property belongs to himself : A 
is not guilty of theft ; hut if A after discovering his mistake dishonestly 
appropriates the property for his own use, he is guilty^f an offence under 
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this section ; (6) A being on friendly terras with Z, goes into Z's library 
in the absence of Z, and takes away a book without Z’s consent ; here 
if A was under the impression that he had the implied consent of Z, A 
has not committed theft ; but if A afterwards sells the book for his ow» 
benefit he is guilty of an offence under this section. A person who finds 
property not in the possession of any other person, takes such property 
for the purpose of protecting it or restoring it to the owner, is not guilti 
of an offence ; but he is guilty if he misapprqpriates it for his own use 
when he knows or has the means of discovering the owner. It is no: 
necessary that the finder should know who is the owner of the propertt. 
or that any particular person is the owner of it ; it is sufficient if at the 
time of appropriating it, he does not bclie\e it to be his own property or 
believes in good faith that the real owner cannot be found. Illustration : 
A finds a cheque payable to bearer ; he < annot find the owner of the 
cheque but the name of the person who has draw^n is cm the cheque. \ 
misappropriates without trying to discover the owraer. He has committed 
an offence under this section ; (2) A finds a \aluablp iing and does no- 
know to whom it belongs. A sells it immediately without trying to dis¬ 
cover to whom it belongs . A is guilty of an offence under this section, 

854. Criminal Breach of Trust.—^Whoever, in any manner entrusted 
with property or any dominion over property, dishonestly misappro¬ 
priates or converts for his own use that property, commits ‘‘ criminal 
breach of trust.” (s. 405). 

855. Receiving of Stolen Property.—Property, the possession of 

which has been transferred by theft, extortion, robbery, or by criminal 

misappropriation or criminal breach of trust, is designated as “stolen 

property ” whether the transfer has been made, or the misappropriation 

or the breach of trust has been committed within or without British India. 

But if such property subsequently comes into the possession of'a person 

legally entitled to the possession Uiereof, it then ceases to be stolen 

property. It is an offence to receive stolen property. 

• 

856. Cheating.—^Whoever by deceiving any person, fraudulently or 
dishonestly induces the person so deceived to deliver any prc>- 
perty to any person, or to do or omit to do anything 
which he would not do or omit to do if he were not so 
deceived, and which act or omission causes or is likely to cause damage 
or harm to that person in body, mind, reputation or property is said to 
“chlat.” (s. 415). Illustrations : —A by falsely pretending to be in the 
Civil Service, intentionally deceives Z, and thus dishonestly induces Z to 
let him have goods on credit which he does not mean to pay. A cheats : 
(&) A by putting a counterfeit mark on an article intentionally deceives Z 
in the belief that this article is made by a jcertain manufacturer, and thu'- 
dishonestly induces Z to buy the article ; A cheats, fc) A intentional!) 
deceives Z into belief that A means to deliver to Z a certain quantity of 
indigo-plant which he does not intend to deliver, and induces Z to advance 
money on the faith'of such delivery. A cheats ; but if A, at the time of 
obtaining the money intends to deliver the plant, and afterwards breaks 
his contract or doe» not deliver the plant, he does not cheat, but is onlii 
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.iable to a civil action for the breach of the contract : id* A sells and 
comeys an estate to B ; subsequently he mortgages the same property to 
Z. knowing that he cannot effect a mortgage upon it and without disclos¬ 
ing the previous sale and con\e\ance to B. A cheats. 

857. Cheating by Personation.—^A person is said to “ cheat by per- 
>!onation, ’ if he cheats by I i i pretending to be some other person. ( ii} by 
knowungly substituting one person for another, or. I iii ' representing that 
he or any other person is a person other than he or such other person 
really is. Explanation : The offence is committed is’hetlier the individual 
personated is a real or an imaginary person. Illustration : A cheats b) 
pretending to be a certain hanker of the same name, or by jmetending to 
be a person who is dead ; A cheats by personation. 

858- Puffing.—Puffing consists of the act of making a wilfulK 
false statement with intent to induce an} purchaser to purchase an) 
particular thing with the result that he is decei\ed herebj. Puffing is not 
made an offence under the Code, The authors of the Code observe ; “ If 
all the mispresentations and exaggerations in which men indulge for the 
purposes of gaining at the expense of others were made crimes, not a da} 
would pass in which many thousands of buyers and sellers would not 
incur the penalties of tlie law ... I although such ( deceptions are prac¬ 
tised for the sake of gain, yet no judicious legislator would punish^these 
deceptions.” A wdlful misrepresentation ma}* give rise to a civil action 

but it does not amount to a crime. 

# 

859. Criminal IVliscbief.—^Whoever, with intent to cause, or know¬ 
ing that he is likely to cause, wrongful loss or damage to the public or 
to any person, causes the destruction of the property or any change in 
the property as to diminish its value or its utilit}’, commits mischief 
IS. 425). Illustrations : A voluntarily burns a valuable security belong¬ 
ing to Z, intending to cause wrongful loss to Z ; A introduces water into 
an ice-house belonging to Z, and dius causes the ice to melt, intending to 
cause wrongful loss to Z : A voluntarily throws a ring belonging to Z 
with the intention of causing wrongful loss tcP Z : A having insured a 
ship, voluntarily causes it to be cast away, with the intention of causing 
damage to the under-writers ; A has committed mischief in all the cases. 

* 860. Criminal Trespass.—^Whoever enters into or upon property in 
the possession of another with intent to commit an offence, or to intimi¬ 
date, insult or annoy any person in possession of such property, or having 
lawfully entered into or upon such property unlawfully remains there 
VPith intent therby to intimidate, insult or annoy any person, or with intent 
to commit an offence, is said to commit “criminal trespass”, (s. 441), 
The offence of Criminal trespass depends upon the intention of the offen¬ 
der, and not upon the nature of the act. Merely to trespass is not an 
offence, although the act is acording to strict law, ‘ unlawful ’ and for 
which a civil action in the form of damages will lie. The offence can 
only be committed against a person who is actually in possession of the 
property in question. Trespass is also a tort, 

861. Forgery.—Whoever makes any false document or part of a 
document, with intent to cause damage or injury to the public, or to any 
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person, or with intent to commit fraud or that fraud may be committ 
commits forgery, (s. 463). A person is said to make a false document ■ 
(f) Who dishonestly or fraudulently makes, signs, seals or executes 
document or part of a document or makes any mark denoting the execution 
of any document, with the intention of causing it to be believed that such 
document is made, signed, sealed or executed by some other person • or 
(rV) Who without lawful authority, dishonestly or fraudulently by can¬ 
cellation or otherwise, alters a document or any part of it, after it ha'- 
been made or executed either by himself or by any other person, whethei 
such person be living or dead at the time or such alteration ; or (iu) 
dishonestly causes any person to sign, seal or execute or alter a document 
knowing that such person by reason of unsoundiiess of mind or intovi- 
cation cannot, or on account of deception practised upon him he doe^ 
not, know the contents of the document or the nature of the alteration 
lllustralions : A has a letter of credit upon B for Rs. 10,000, written bv 
Z. A, in order to defraud B, adds a cipher to the 10,000, and makes the 
sum 100,000, intending that it may be believed by B that Z so wrote the 
letter. A has committed forgery, (fe) A, without Z’s authority, aflSxes 
Za seal to a document purporting to be a document of conveyance of an 
estate from Z to_A, with the intention of selling the estate to B, and thereb\ 
obtaining from B the purchase money, A has committed forgery, (cl A 
picks up a cheque on a banker signed by B payable to bearer, but without 
any sum having been inserted on the cheque. A fraudulently fills up the 
cheque by inserting the sum of 10,000 rupees. A commits forget), 
(c?) A draws a bill of exchange on himself in the name of B without 
B’s authority intending to discount it as a genuine bill ; A is guilty of 
forgery, (e) Z dictates his will to A. A intentionally writes down a 
different legatee from the legatee named by Z, and by representing to 
Z that he has prepared the will according to his instructions, induces Z 
to sign the will. A has committed forgery. Explanation (1) : A man‘s 
signature of his own name may amount to forgery. lllustralions : A 
signs his own name to a bill of exchange, intending that it may be 
believed that the bill was drawn by another person of the same name. A 
has comn^tted forgery ; A picks up a bill of exchange payable to the 
order of a different person of the same name. A endorses the bill in. his 
own name, intending to cause it to be believed that it was endorsed 
the person to whose o3ider it was payable. A has committed forger\. 
Explanation (2) : THp making of a false document in the name of a 
fictitious person intending it to be believed that the document was made 
by a real person, or in the name of a deceased person intending to cause 
it to be believed that the document was made by tlie person is his lifetime, 
may amount to forgery : Illustration : A draws a bill of exchange upon 
a fictitious person, and fraudulently accepts it in the name of such 
fictitious person with intent to negotiate it. A commits forgery. 

862. Falsification of Accounts.—Whoever being a clerk officer, ser¬ 
vant or employed in any such capacity, wilfully and with intent to 
defraud, destroys, alters or falsifies any book, paper, writing, valuable 
either description which may extend to seven years, or with fine or with 
security or any account book, shall be punished with imprisonment of 
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both. iS. 477A.') Explanation : It shall be suffirient in any charge under 
this section to allege a general intent to defraud ivithout naming am 
particular person intended to be defrauded, or specifying any particular 
sum of money intended to be the subject of the fraud, or any particular 
day on which the offence tv as committed. " 

863. Offences connected with Trademarks and Property Marks.—‘ 1' 
Counterfeiting a false trade-mark, or property mark : l2l counterfeiting 
a mark used by a public servant : l3) making or being in possession oi 
any instrument for counterfeiting a trade-mark or property mark ; l4-' 
selling goods marked with a counterfeit trade-mark or property-mark, un¬ 
less such person proves that, if I having taken all reasonable precaution® 
against committing an offence under this section, he had at the time of 
the commission of the offence no reason to suspect the genuineness of the 
trademark, and, i ff I on demand being made on behalf of the prosecutor 
he gave all the information in his power abouf the persons from vyhout 
he obtained such goods, or. I iii) that he had acted iiiuocently . Infringe¬ 
ment of a, trade mark or property mark is also a tori, 

864. Offences against Bank-notes and Currency-notes.—They include, 

\ 1) Counterfeiting or knowingly performing any part of the process ot 
counterfeiting any currency-note or bank-note i *2i Lsing as genuine any 
counterfeit currency note or bank-note, knowing or having reason to believe 
the same to be forged,or counterfeit ; i3i Being in possession of any- 
forged counterfeit currency’-note or bank-note, knowing or having reason 
to believe the same to be forged or counterfeit and intending to use the 
same as genuine ; (4) making or possessing any instrument or materials 
for forging or counterfeiting currency notes or bank-notes. 

865. Criminal breach of Contract of Serv-ice.—Whoev er being boimd 
by a lawful contract to attend on or supply the wants of any person 
who by reason of y outh or of unsoundness of jnind or of a disease or 
of bodily weakness is helpless or incapable of providing for his own 
safety or of supplying his needs, voluntarily' t)mits to do so, shall he 
punished with imprisonment of either description which may extend to 
three months, or with fine which may extend to two hundred rupees, or 
with both. 

866. Offences relating to marriage.— [Note : No Court^ shall take 
cognisance of an offence under the following sections, viz., Ss. 493-496. 
without a complaint by some person aggrieved. If such person is a parda 
lady, or under 18 years of age, or lunatic or idiot, some one else may 
with the leiiive of the Court make a complaint on his or herb ehalf.] 

(1) Every man w'ho by deceit causes any woman who is not lawfully 
married to him, to believe that she is lavrfullv married to him. and to 
cohabit or to have sexual intercourse with him in that belief shall be 
punished with imprisonment of either description which may extend to ten 
years and shall also he liable to fine, i S. 4931. 

(2) Bigamy : Whoever, having a husband or wife living, marri^ 
again during the lifetime of such ht^hand or wife and such marriage 
void on account of the personal law to which he or she is subject, shall 
be punished with imprisonment of either description which may extend 
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to seven years, and shall also be liable to line- (,s. 494). Exception • 
This section does not extend to any person whose marriage with sucli 
husband or wife has been declared void by a Court of competent juris- 
diction ; nor to any person who contracts a marriage during the life of 
a former husband or wife, if such husband or wife, at the time of the 
subsequent marriage, shall have been continually absent from such person 
for the space of seven years, and has not been heard of by such person 
as being alive within that time ; provided that the person contractine 
such subsequent marriage shall, before such marriage takes place, inform 
the other party to the marriage of the real state of facts so far as the 
same are known to that party. 

This section has no application where polygamy is allowed accord¬ 
ing to the personal law of any particular person. Thus Hindu males are 
allowed to have any number of wives provided the marriage is performed 
according to the orthodox custom of the community to Avhich the person 
in question belongs ; but if the marriage has been registered, this section 
will apply. This section will apply if proposed law enforcing mono¬ 
gamy on Hindu males comes into effect. A Mahommedan male*is allowed 
to marry as many as four wives at one time. This section will apply to 
Hindu women because Hindu Law does not (so far) recognise divorce. 
Divorce is recognised among the lower castes, but the Bombay High Court 
has held that Courts of Law will not recognise the authority of a caste 
to declare a marriage void, or to give permission to a woman to many' 
when her first husband is "living. Conversion from one caste to another : 
Acording to Hindu Law a convert is not absolved from all civil obliga¬ 
tions and so far as the marriage tie is concerned, it remains i^issoluhle. 
Therefore if a Hindu woman is converted into Christianity, iflis bigamy 
if she marries during the life of her former husband. See however, the 
provisions of the Native Converts’ Marriage Dissolution Act {para 63). 
Conversion from Mahohimedanism : In the case of Mahormnedans, the 
marriage lie is dissolved^the moment one party is converted to any other 
religion, and wife will not be deemed guilty of bigamy if she marries again 
after her husband’s conversion. 

Whoever coitunits the offence defined in the last section having con¬ 
cealed from the other party the fact of a former marriage shall be 
punished with imprisonment of either description for a term which may 
extend to ten years and shall also be liable to fine. (s. 495). 

(3) WTioever, dishonesty or with a fraudulent intention, goes through 
the ceremony of being married, knowing that he is not therpby legally 
married, shall be punished with imprisonment of either description which 
may extend to seven years and shall also be liable to fine, (s, 496). 

(4) Adultery : Whoever has sexual intercourse with a person who 
is and whom he Ibiows or has reason to believe, to be the wife of another 
man, without the consent or connivance of that man (such intercourse 
not amounting to the offence of xape), is guilty of the offence of adultery, 
(s. 497). Note : In such cases the wife shall not be punishable as an 
abettor ; (at die time of writing this book a bill making the wife punish¬ 
able as an abettor is being circulated by the Government for public 
opinion). 'Moreover, no Court shall take ^cognisance of the offence of 
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oUiiitt*r}, except on the cora[>laiiu mads ij\ di® hbrliand of the woman or 
in his absence b\ some person 'i\ho had the care of the woman at the time 
when the offence A\as committed : and if the husband is under eighteen 
\ears of age. or is a lunatic, idiot or from sickness is unable to make a 
tomplaint. some other person with the permissim, of the Court. 

(5) Enticing or taking awav any woman who is and whom he knovv*> 
or has reason to belie\e to be the wife of an) other man. from that man. 
or from an> person ha\ing the care of her on behalf of that man. with 
intent that she ma\ ha\e illicit intercourse with any person, or concealing 
ur detaining an\ such woman with that intention, is. -198i. 

867. Criminal I>e£amaticn.—^\^Tioever b) words, either spoken or 
intended to be read, or bj signs or h\ visible representations, 
makes or publishes anv impuiation concerning anv person, know¬ 
ing or hav'ing reason to believe that such imputati<»n will harm 
:he reputation of such person, is said to defame that person. 
Explanation : No imputation is said to harm a person's repu¬ 
tation, unless 4that imputation directlv or indirectlv. in the estimation 
of others. lil lowers the moral or intellectual character of that person, 
or (zVt lowers the character of that person in respect of his caste or his 
calling or (Hi i lowers the credit of that person, or i iz < causes it to he 
believed that the bodv of that person is in a loathsome state or in a state 
generally considered as disgraceful. [Note : 11 > It may amount to 
defamation to impute anything to a deceased person, if the imputation 
would harm the reputation of that person if living, and is intended to he 
hurtful to the feelings of his family or other near relatives ; i2) It may 
amount to defamation to make an imputation concerning a company or 
a collection of individuals as such ; and. i 31 an imputation in the form 
of an alternative or expressed ironically, may amount to defamation.] 

868. Exceptions to Criminal Defamation.— I ll It is not defamation 
to impute anyiJiing which is true concerning any person, if it be for the 
}>ublic good that the imputation is made, or published. (2) It is not 
defamcUion to express in good faith any opinion whatever respecting the 
conduct of a public servant in the discharge of his public duties, or 
respecting his character, so far as this character appears in that conduct, 
and no farther. (3 t It is not defamation to express in good faith any 
opinion whatev’er respecting the conduct of any person touching any 
public question, and respecting his character so far as his character 
appears in that conduct, and no farther. Ill It is not defamation to 
publish a substantially true report of the proceedings of a Court of Justice, 
or of the result of any such proceedings. (51 It is not defamtion to 
express in good faith any opinion whatever, respecting the merits of any 
case, civil or criminal, that has been decided by a Court of Justice, or 
respecting the conduct of any person as a party, witness or agent or 
respecting the character of such person, in so far as his character appears 
from such conduct and no farther.’' Illustrations : I a I A sayrs, “I think 
that Z‘s evidence on that trial is so contradictory that he must be either 
stupid or dishonest." A is within the exception if he says this in good 
faith and in so far as it is expressed with respect to Z’s character as a 
witness and no farther ; f 6) but if A says “ I do not believe what Z assert- 
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ed at the trial, because I know him to be a man without veracity,” 4 
not within exception. ( 6 ) It is not defamation to expiess in good faith aD\ 
opinion respecting the merits of any performance which its author ha- 
submitted to the judgment of the public, or respecting the character ot 
the author so far as his character appears in such performance and ni, 
farther. Illustrations : A says of a book published by Z, “ Z’s book i- 
foolish and indecent ; Z must be a weak man and of an impure mind.' 
A is within the exception if he says in good laith and expresses Z’s charac¬ 
ter in so far as it appears to him in Z’s book and no farther ; but 
if A says I am not surprised that Z’s book is foolish and indecent, for he- 
is a weak man and a libertine,” it is defamation. I 7) 7f is not defamation 
in a person having lawful authority over any other person, to pass in ^ood 
faith any censure on the person under authority in relation to m^er& 
to which such authority relates. ( 8 j It is not defamation to prefer in 
good faith an accusation against any person to any of those who lia\e a 
lawful authority over that person with respect to the subject-mattter of 
the accusation. Illustration : If A in good faith accuses Z before a Magis¬ 
trate ; if A in good faith complains of the conduct of a" servant to hi^ 
master ; if A in good faith complains of the conduct of a child to its 
father—A is wdlhin this exception, (9) It is not defamation to make an 
imputation on the character of another, provided the imputation is made 
in good faith foi the protection of the interest of the person making lU 
or of any other person, or for the public good. Illustiations : A, a 
shopkeeper says to B, who manages his business, ‘■‘sell nothing to Z. 
Unless he pays you ready-money, for I have no opinion of his honesty” : 
A is within this exception if A had made the imputation in good faith 
for the protection of his own interests. ( ii) A, a Magistrate, in making 
a report to his superior officer, casts an imputation on the character of 
Z. If the imputation is made in good faith for the public good A i- 
within the exception. ( 10 ) It is not defamation to convey a caution in 
good faith to one person against another, provided that such caution be 
intended for the good of the person in whom that person is interested, or 
for the public good. 

869. Criminal Intimidation.—Whoever threatens another with injun 
to his person, reputation or property, or to the person or reputation of 
anyone in whom that person is interested with intent lo cause alarm to 
that p<^rson, or to cause that person lo do any act which he is not legalh 
bound to do, or to omit to do anything which he is not legally bound to do. 
as means of avoiding that threat, commits criminal intimidation. (S. 503). 
Explanation : A threat to injure the reputation of any deceased person 
in whom the person threatened is interested, is within this section. Illu¬ 
stration : A, for the purpose of inducing B to desist from prosecuting a 
civil suit, threatens lo burn B’s house. A is guilty of criminal intimidation. 

870. Insult.—^A person is said to* intentionally insult another when 
he gives provocation to any person irttending or knowing it to be likely 

• that such provocation will cause him to break the public peace or commif 
an offence, (s. 504). It is immaterial whether the person insulted does 
or does not commit a breach of the peace, but if the provocation is of 
such a nature as would cause any reasonable man of self-respect lo cause 
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kiiB to break the puLlic peace, or to coni'nit au'i. utoec e*. it 

amount to insult. 

871. Outraging the modlesty cf woman.—ir.lendi:iji to 
insult the modesty of any womaii. utfcer= any ^\&rci or makes a soand or 
gesture, intending that such vord or soi. >d shall be :d ir tnat such 
gesture shall be seen by such 'vsuman. or hiLrud^s t*ie prr. ac. tf 
woman is said to outrage the modesty ol dial woman. • S. ri> 9 ". 

8 /2. Intoxication.—Appearing in a stale ui i’tto ut.alii u in ce \ pub¬ 
lic place, or any place which it is a trespj"- "or him. enter. c:.d there 
conduct himself in such a manner as to cause annip' a'lce .r an jer««c'’x 
is an offence pimishable ivith simple imp:i"* nr eiil i. .• 21 ni r’-s <jr hne 
which may extend to ten rupees, or hot.:. s. Clu . 

8/3. Cr imin al Attempts.—\^”hoe\er alt'J a to ..cnani- an /jrfente 
punishable by this Code, and in sac^i / oeii aw u./ Ic:^ :rds the 

comniission of the offence, shall, where no exo^es" p:/.j\isi(<n ’s n^ade by 
the Code, be punished with imprisoiirrent v. hic.i max exLe id to tma-half 
of the longest term pro\idcri for the offen«.e. or with su h f.j a as is 
provided for the offence, or with both, hluifialirm : ‘a \ attempts lo 
steal some jewels by breaking open a Lv^x and finds after opening the 
box that there are no jewels in it. He nas dt ne an acl towards the coin- 
misbion of the offence of theft, and therefore is guilly under this .'section : 
(6 I A makes an attempt to pick the pocket of Z b. ihrustirg his hand into 
Z's pocket. A fails in the attempt in conscqiv uce of Z ha\ing nothing in 
his pocket. A is guilty under this section. In e\ery crime there is first 
an intention to commit it ; secondly, preparation to commit it ; thirdly, 
an attempt to commit it. If die third stage, that is. attempt, is successful, 
the crime is complete. Aii attempt may be defined as any intentional 
act preparatory to commit an offence, but which fails in its object in¬ 
dependently of the will of the offender. In illustrations given abo\e. 
A would have succeeded in the acts but for something independently to 
A supers ening. An attempt to commit crime should he distinguished froni 
an irUenlion ot commit it, and also from preparation to commit it. Vere 
intention not follotved by any act cannot constitute an offence ; a^ain, 
any preparation to commit an offence not followed by any act towards the 
commission of the offence is not punishable under the Code. Illustra¬ 
tion : A's intention is to murder B ; so long as A*s act lies in intention 
onlyu A has committed no crime. A purchases a gun or poison to murder 
B. So long as A’s act lies in a stage of preparation, A has committed 
no crime. A shoots B or places poison in B's food with the intention 
of murdering B, hut the shot misses fire or the poison fails to take effect. 
A is liable to punishment for an attempt lo murder B under this section 
tS. 511) or under S. 307 of the Code. 

874. General Exceptions to Criminal Liability.—The Indian Penal 
Code excludes from its orbits the following offences from being criminal: 
1 1) Nothing is an Offence which is done by^ a person who is bound by law 
to do that thing ; or who by reason of a mistake of fact and not by 
recLSon of a mistake of law in good faith believes that he is bound by law 
to do that thing. (S. 76). MlustraJtions : A, a soldier, fires on a mob 
by the order of a superior Mag., in conformity wfith the commands of law; 
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A has committed no offence. (li) A, an officer olf a Court of Justic 
being ordeied by that court to arrest Y, and after due inquiry. belie\ino 
Z to be Y, arrests Z. A has committed no offence. ( 2 ) Nothing is 
offence : which is done by any person who is justified by law to do it' 
or who by reason of a mistake of fact, and not b\ reason of a mistah 
of law in good faith believes himself to be justified b) law in doin® it 
(S. 79). Illustialions : A secs Z conmiil w^hat appeals to l>e a rau^er 
A, in the exercise of his best judgment, e:\terled in good faith,, oi the 
power which the law ghes to all persons of arresting murdeiers in the 
act, seizes Z in order to bring him before the authorities of law ; A ha# 
rommiUed no offence although it may turn out that Z was acting 
'^elf-defence. (3J Nothing is an offence which is done by a judge acting 
judicially in the exercise of any power gi\ on to him by law. or which he 
in good faith believes that such power is given to him by law. (s, 771 
(4) Nothing is an offence which is done in pursuance of an order of a 
Court of Justice, if done w^hilst such judgment or order remains in force, 
although it may ultimately turn out that the Court which passed the 
order or judgment had no jurisdiction to do so ; provided that the person 
doing the act in good faith believes that the Court had such jurisdiction, 
(s. 7f>). (5) Nothing is an offence which is done by accident or mis- 

fortune, and without an) criminal intention or knowledge, in the doing of a 
lawful act in a lawful manner, by lawful means and with proper care 
and allenlioii. (s. 80). Illustiation : A is at work with a hatchet ; the 
head flies off and kills a person w'ho is standing by ; hcie, if there was 
no want of proper caution on the part of A, his act is excu.sable and not 
an offence. ( 6 ) Nothing is an offence by reason of its having been done 
with the knowledge that it is likely to cause harm, provided it is done 
without any criminal intention to cause harm, and in good faith for the 
purpose of preventing or avoiding other harm to person or property, 
(s. 81). Illustration : A in a great fire pulls down houses in order to 
prevent the spread of fire ; he does so wnth the intention of saving life or 
property. Here, if it be found that the harm to be prevented w'as of such 
a nature and so imminent as to excuse A’s act, A is not guilty of the 
offence. 

The doctrine of self-preservation : the authors of the Indian Penal 
Code do not want to accept the plea of any c<Sme being committed on the 
ground of necesisly for the purpose of self-preservation ; thus if a person 
commits theft on the ground that he committed theft under circumstances 
whereby if he had not committed theft, he would certainly have perished 
of hunger, the motive for the theft does not absolve the offender from 
the guilt of theft. Again it is usual for a gang of pirates or robbers to 
excuse their crimes on the ground that their acts were done under com¬ 
pulsion, and in fear of their associates who would have put them to death 
if they had not committed those crimes. But this is not acceptable as a 
defence under the code. 

(7) Nothing is an offence which is done by a child under seven yean 
of age. (s. 82). (8) Nothing is an offence which is done by a child 

above the age of seven years and below tw^ve years, who has not attained 
sufficient maVurity of mind to judge the naturfe of the consequences of his 
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coi-djict on that occatrion. i'*. 113 i. 'v/ //*, ; ^ o^sr ce n i" 

done L\ a person who at the lime uf di it l.\ * t tn^ i: 50 < ’i..•'-os'. 

c/ mind, is incapable of kntui'ia th ratnit. 'f • t. I'ut r* .s 

doing ishat is either fontrdi\ to Di. r- 

which is done by a person who at the t ’ i‘ 1 ti 

intoxication, incapable of knowing the lulare Cfi K'l'^ 

thin^ uhich intoxicated him nas admin '■itied *0 izb i I * .lJoh- 

ledgCf or against his consent ; (but if he wa« into^icitted his oun 
an\ act done in a state of intoxication le dealt with as ii he had 

done the act whilst he was sober.) ill « j- atf otfe\ce which 

not intended to cause death or grie\ous hurt, if the per-on to whom sUv-h 
hurt is caused being above the age of 10 v ears has exrjreisi'- or iiujl.erilx 
consented to suffer harm, or to take me risk-of hair.-. 07 <. 

Illustration : A and Z agree to fence with jrach utav for anaiseiuent ; 
this agreement implies the consent ot cac I ijiin 11 ill 

the course of such fencing ma\ be caused without f mi j>ia} ; ar J ii \ 
playing fairly hurts Z. A has committrd no oiTenae. But lh‘s te*.ti tn will 
not afford am protection where the act b\ itself is one which 1*1 prohibited 
b\ law’ ; as for example, if anv person is wounded whilst uu'^ilir.u. aad 
one of them is huit. even if thev are lighting fairlv. lioth will i*e liaule. 
< 12) Nothing is an offence v\hicli is not intended to ( ause death L\ ieasoit 
of the harm that has resulted from that act, if it is done in good jaith Joi 
the benefit of another who has given his consent exoiess or implied to 
suflfer that harm, or to take the risk of that harm. is. SB'. Illustratioti : 
A. a surgeon knowing that a particular operation is likelv to cause deatn 
of Z. who suffers under a painful complaint, but not intending, to cause 
Z’s death and intending in good faith with Z's consenr. performs an 
operation. A has committed no offence, even if it turns out that the 
operation is unsuccessful. (13 1 Nothing is an offence which is done in 
good faith for the benefit of a person under twelve vears of age, or ol 
unsound mind, bv or bv consent whether express or implied of the guar¬ 
dian or anv other person having the lawful charge of that person, 
although harm is thereby caused : Provided, that this exception does not 
extend to the intentional causing of deaili or of bodilv harm, if it i« nut 
intended to the curing of any grievous disease or intiimitv. 

[Consent : According to the provisions of the Indian Penal Code, the 
consent referred to abov e must be one 1 i I that is not obtained from a 
person under fear of injury or under a misconception of fact : and. lii) il 
must have been given freelv, by a person who is able to understand the 
nature and consequences to that to which he giv es consent ; and (ziz» a 
consent does not amount to consent if it is given by a person who is under 
the age of twelve years. Is. 90).] 

(14) Nothing is an offence by reason of anv harm done to tliat 
person for whose benefit it is done prov ided it is done in good faith and 
the circumstances are such that it is impossible to obtain that person s 
consent, or if that person is incapable of giving consent, there is no lawful 
guardian near at hand from whom it is possible to obtain consent in time 
for the thing to be done with benefit : Provided this exception shall not 
extend to the intentional causing of death, or attempting to the causing 
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of death or grievous hurt, if it is not for the curing of an> grievous 
disease or infirmity which is likely lo cause death or grievous hurt. ///yj. 
iration : A is in a house which is on fire with Z. a child ; people belon 
hold out a blanket. A drops the child fiom the house-top, knowiiw it to 
be likely that the fall may kill the child, but not intending lo kill the 
child and intending in good faith for the benefit of the child. Here, e\en 
if the child is killed by the fall, A has committed no olTence. (15) j\o 
communication made in good faith is an offence by reason of any harm 
to the person lo whom it is made, if it is made for the benefit of that 
person, (s. 93). Illustration : A, a surgeon in good faith communicate', 
to a patient his opinion that he cannot live. The patient dies in con¬ 
sequence of the shock. A has committed no offence, though he knew that 
the communication might likely cause the patient’s death. (16) iSotkin^ 
is an offence (except murder or offences against State) which is done b> 
a person who is compelled to do it by threats, which at the time of doin^ 
it reasonably causes the apprehension of death to that person, if he does, 
not commit the offence ; provided the person doing the act did not of his 
own accord or from a reasonable harm lo himself of something, short of 
instantaneous death, place himself in dial siliuilion by which he became 
subject to such restraint. Explanations : (/) a pci son who joins of his 
own accord or by reason of threats of being beaten joins a gang of robber'. 
Icnowing their character is not entitled lo the benefits of this section ; 
(ii) A person seized by a gang of dacoils and forced by threat of instan¬ 
taneous death to do a thing which is an offence in law, as for example a 
smith Compelled to take his tools and lo force the door of a house for the 
dacoits to enter and plunder it, is entitled lo the henefils of this section. 

(17) Nothing is an offence by reason that it causes or is intended to cause 
harm, if the harm is so slight that no person of ordinary sense and temper 
would complain of such harm. This is based on the maxim, the law 
takes no account of trifles, (s. 9,5). 

875. Nothing is an offence which is done in the exercise of the right 
of private defence, (s. 96)— The right of private defence of body extends 
to ccutsing of death or of grievous huil if the offence is one of the follow¬ 
ing descriptions ; namely, (r) such an assault as may reasonably cause 
the apprehension that deatli or grievous hurt will otherwise he the con¬ 
sequence of such assault ; or, (a) an assault with the intention of com¬ 
mitting rape ; or, {Hi) an assault with the intention of gratifying un¬ 
natural lust ; or, (ly) an assault with the intention of kidnapping or 
abducting ; or (v) an assault with tlxe intention of wrongfully' confining 
a person, under such circumstances which may reasonably cause him to 
apprehend that he w'ill be unable to have rccour.se lo the public autliorities 
for his release, (s. 100). If the offence does not fall in any of the cate¬ 
gories mentioned above, the right of defence of body does not extend 
to the causing of death to the assailant, but subject to the exceptions 
mentioned therein, it does extend to the voluntary causing to the assailant 
of any harm other than death. 

The right of private defence of property extends to the causing of 
death or of grievous hurt as against offences of the follownlng description, 
namely, (f) Robbery ; (m) house breaking by night ; (Ui) Mischief bj 
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fire committed in any building, tent or vessel which is used a human 
dwelling or as a place of the cutsody of the property : or fu » theft or 
house-trespass, under such circumstances as maj reasonably cause the 
apprehension that death or grievous hurt will be the rrjnse 4 U'=‘nce if such 
right of private defence is not evercised. 

There is no right of private defence : again^t an art which does not 
reasonably cause the apprehension of death or of grie\ ous hurt, if done or 
attempted to be done by a public servant or b\ the direciion of a public 
servant acting in good faith under the colour of office though that act or 
direction may not be strictly justified by law. But in such eases the 
public servant must previously show that he is a public spr\ ant or that 
he is authorised to do that act and if such person states tne authority 
upon which he acts, he should produce such authority if demanded. 

There is no right of self defence in cases in uhich there is time to 
have recourse to the protection of the public authorities. 

The right of private defence does not in any case extend lo the 
inflicting of more harm than it is necessary to inflict fur the purpose of 
defence. Every person has the same right of prhate d<=*fpnce against the 
act of a person of unsound mind or against any act done by a person 
in a state of intoxication, although such person cannot understand the 
nature of his acts. 


CH.\PTER II 

CRIMINAL PROCEDURE CODE 

876. Constitution of Criminal Courts and OUences.—There are sepa¬ 
rate Courts for the trial of Criminal offences called Criminal Courts. 
These Courts differ in some respects from the Courts referred to in para 
166, which are called Civ il Courts. In Presidency -towns there is the High 
Court, the Courts of Presidency Magistrates and of Honorary Magistrates. 
The last mentioned Courts have jurisdiction to inquire into and try only 
petty offences, viz.^ riding a bicycle without lights, travelling on the foot¬ 
board of a train, cruelty to animals and such other minor offences. The 
rest of the offences fiirst come for inquiry before the Presidency' Magis¬ 
trates. These Magistrates are authorised by law to inflict a sentence of 
imprisonment not exceeding two years and fine not exceeding one thousand 
rupees. They may combine these two and add additional imprisonment 
not exceeding six months. If such Magistrate is cf opinion that a parti¬ 
cular case before him should be tried exclusively by &e High Court I or 
if the offence is one which can only be tried by the High Court ^ he only’ 
inquires into the matter and commits the accused person to stand his 
trial before the High Court. 

Outside Presidency-lowms. there is the Court of Session for every 
sessions division (usually one for the district), presided over by the Ses¬ 
sions Judge. Besides the Sessions Court there are, Courts of (£( First 
Class Magistrates, (fi) Second Class Magistrates and (.iff) Third Class 
Magistrates. A magistrate of the first class is empowered to inflict a 
sentence of imprisonment not exceeding two years and fine not exceeding 
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one thousand rupees, or additional iraprisoiiment not exceedin'^ 
months ; a second class magistrate can inflict imprisonment not exc^diri" 
six months and fine not exceeding two hundred lupees ; a third das' 
magistrate is empowered to inflict imprisonment not exceeding one montr * 
and fine not exceeding fift) rupees. Whenever the Magistrate is of opinion 
that the accused should he punished with a more se\ore sentence than he 
is empowered to inflict, he may forward the accused to the higher Court 
to whom he is subordinate. 

If an offender is sentenced to pay a fine and is also sentenced to 
additional imprisonment in lieu of fine, he will not he permitted to choos“ 
whether he will suffer imprisonment or pay the fine. If the offender h 
in a position to pay the fine, even if he has already undergone imprison- 
ment in default of payment of the fine, it will not relieve him from the 
obligation to pay it ; and, although hi.s person will (ease to be answerable 
for it, his property will, for a period of six years, continue to do so. For. 
imprisonment in default of payment of fine is inflicted as punishment 
for Contempt of Court for not paying the fine. 

There arc three ways in which proceedings may J)e instituted in a 
Criminal Court. |i) One may make a complaint direct to a Magistrate 
and the Magistrate may take cognisance of the oflcnce upon receipt of 
such complaint ; {ii) the Magistrate may act upon the information sup¬ 
plied to him by any police officer ; or (fif) the Magistrate may act e\en 
upon his own knowledge. In general a complaint for an offence can be 
filed by any person except in offences relating to inairiage, defamation, 
lotteries and other offences mentioned in para 890. Offences are either 
cognisable or nojt-cognisable and either a summons case or a uarrant 
case. A cognisable offence is one in which a police officer may arrest 
without a warrant. Such offences are mentioned in the Code ; in a non- 
cognisable offence the police officer cannot airest without a warrant. A 
summons case is one relating to an offence punishable with imprisonment 
not exceeding six months ; a warrant case means a mure severe offence. 
This division of offences marks off ordinary cases from serious ones and 
determines the mode of trial which varies in different cases. 

877. Provisions regarding Bail.—Bail is i please from custody of 
officers of law. of a person who has been arrested for an alleged offence 
and entrusted to the care of any private person who is called his 'bail*. 
The person entrusted stands as surety to produce the offender any time 
and place as directed by' the magistrate. It is onlyi' in particular cases that 
bail can be claimed as of right ; such offences are mentioned in Schedule 
II of the Code. Additional provisions regarding bail are contained in 
chapter XXXIX of this Code. Jf a person is charged of a bailable offence. 
bail may be granted as of course ; if the Court nr the officer thinks ibaL 
bail is not necessary, be may instead of taking bail from such person 
discharge him on his executing a bond wdth or without sureties. In non- 
bailable cases also the accused person may he released on bail, hut he 
shall not be so released if there is reasonable ground to believe that he 
has been guilty of an offence punishable with death or tratisportation for 
life (provided that the Court may direct tha^ any person under the age oj 
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sixteen years or any uoinan oj an' siri,' ?' ttrn veisor accused of sUcK 
an offence may be released on tail*. ii it arnear= a. 

officer of the Court at an\ stase of the pror eedin^*' that th-re a^'e no reas 
ahle grounds for believing that the accused ha- c op^ itte(. p ron-brAaoi-^ 
offence, hut that there are siifficie.il grttuncl- for fcitii*: h jjliv intj hi- 
guilt, he ma> be released on bail r»r on a uersoi al kWt! fk'- i.ithf ul 

sureties. tii> If at an\ tinie after the rtc-'i In-ion ol tiu- trial and hcfori 
judgment is delivered the Couit is of opinion that the at tu«cd i- n 
guiltv of anv such offence, it shall release the accused if h“ js in cu-tf*'tv. 
on his executing a bord with or without sureties for hi*- app^^arain e Lo 
hear the judgment deliveied. The»amount iff bail directed to lie fornlsheu 
under this chapter shall be fixed with the circumslanre- of the rase anJ 
shall not be excessive. 

o78. “Warrant case”.—means a case relating to an offen« e punish¬ 
able with death, transpoiation. or imprisonment toi a term exceeding six 
months ; summons case " means a case relating to an offence punishable 
jiith imprisonment for a term not exceeding six months. The differem 
between a summons and a warrant case lies in that the procedure provided 
for each is different. Procedure in Su mnon- Ca^c«.— u V. hen tlif 
accused is brought before the Court the particulars of the i if once charged 
.«hall be stated to him, and he shall be asked to shuvv i ause whv he should 
not be convicted : but no formal charge need he fiamed. \ii\ If iht 
accused admits the offence, such admission shall be recorded in his owi 
words ; and he may be convicted if he fails to show sufficient cause. 
(zmI If the Magistrate does not convict the acc used, or if the accused does 
not admit the offence, the magistrate shall hear the complainant I if anv i 
except where the complaint is bv the Court, take evidence in support of 
the prosecution, hear the accused and take evidence in his defence : 
U"u) if the ^Magistrate after taking evidence and examining the accused, 
finds him not guilt>, he shall acquit him : if he finds the accused 
guilt}, he shall pass sentence upon him. provided he does not submit the 
case to the higher Court for an enhanced sentence, or release him on proba¬ 
tion or with admonition. If the complainant < other than a public seivanti 
fails to appear, the magistrate shall acquit the accused, unless he adjourns 
the hearing of the case for some other dav. Before the final order ji- 
passed„the complainant mav. with the permis-sion of the Magistrate with¬ 
draw? the complaint ; upon such withdrawal the Magisliate shall acquit 
the accused. In case not in.stituted on a complaint, a Presidenc} Magis¬ 
trate, a first class Mag. or anj other magistrate with the previous sanction 
of the District Mag. ma} stop proceedings at anv stage without pronoun¬ 
cing judgment and release accused. Procedure in Warrant Cases : 

(1 > When the accused is brought before Alagistrate. he shall hear the 
complainant (if anv ( and shall take all the evidence produced for llie 
prosecution ; (but he is not bound to hear anv person as complainant 
when the complaint is b} a Court I. If upon takincr evidence and examin¬ 
ing the accused the magistrate finds that no rase has been made against 
the accused, he shall discharge him. But if he is of opinion that there 
is some substance in the accusation and that it is an offence which he is 
competent to try and pass an adequate sentence, he shall frame (in- 
writing) a charge against the accused person. He shall then read the- 
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charge which he has framed against the accused and ask whether he pleads 
guilty or whether he has any defence to make ; if the accused pleads 
guilty he may record the plea and may convict him thereupon. If the 
accused refuses to plead, or does not plead, or claims be tried, he shall 
he asked to state whether he wants to cross-examine any of the witnesses 
for the prosecution already examined, and they must be examined, if the 
accused so desires. The remaining witnesses for the prosecution 
will then be examined, cross-examined and le-cxamined. The accused 
shall then be asked to enter on his defence and to produce his evidence. If 
the accused puts in any w'ritten statement it shall be filed. If the Ma<ns- 
trate finds the accused not guilty he shall acquit him ; if he finds bm 
guilty, he shall pass the sentence upon him. If the complainant is absent 
on the day of the hearing and the offence is non-cognisable ol- compound- 
able, the accused may be discharged at anv time before the charge is 
framed. 

879. Trials before High Courts and Courts of Session.—A case which 
is triable by the Sessions Court shall not be tried by the High Court; 
and no case shall be tried by either unless the case has been conunitted 
to it by an inferior Court. All trials before the High Court shall be b> 
a jury of nine persons ; before the Court of Session, by a jury or with 
the aid of assessors. In a trial by jury, the jury' is the real tribunal aided 
by the judge (except in matters of law) and the judge is bound to pa^ 
•due consideration for their verdict ; in a trial with the aid of assessors, 
the Judge is the sole tribunal and may even disregard their unanimous 
verdict. The following procedure is adopted in inquiries before Magis- 
irates where the case one which is triable exclusively by the High Court or 
the Court of Session : —(i) the Magistrate hears the complainant (if anj I 
and all lire evidence in support of the accusation ; (li) the accused shall 
be at liberty to cross-examine the witnesses for the prosecution or he ma> 
reserve it before the Higher Court ; (iii) the same proscution witnesses 
shall be produced before the higher Court when he may examine them ; 
(.tv) he need not answer any question pul bv the Court and say that he 
will answer it before tire Higher Court ; (v) as soon as the Magistrate 
frames the charge slating what offence the accused appears to have com¬ 
mitted, he is entitled to a copy of such charge sheet free of cost. 

080. Compensation in false, frivolous and vexatious accusations.— 
s. 250 : If by reason of a complaint to a Mag., oi by reason of inform¬ 
ation given to a police-officer, one or more persons is or are accused 
of any offence triable by a M%gislrate, and the Ma'^istrate by whom the 
case is heard discharges or acquits all or any of the accused, and is of 
opinion that the accusation against them or any of them is either frivolous 
or vexatious, he may, by Ids order of acquittal call upon the 
persons upon whose complaint or information the Recusation w'as 
made, to showr cause why he should not pay compensation to each or 
any of such accused ; if such person is not present in the Court, ihe Mag. 
may direct the issue of a summons to him to appear to show such cause. 
The Mag, shall* record and consider any cause whiSh such complainant or 
informant may show, and if he is satisfied that the accusation was false 
and eUher frivolous or vexatious, he may, for reasons to be recorded 
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iirect ihat compensation not exceeding Rs. 1(*’J < or if the Mag. is of the 
third class, not exceeding Rs. 501 as he ma\ deteTniii;... to Le paid b\ 
-uch complainant or informant to each or an\ of cUf'h af< used. In default 
of the payment of fine, the Mag. ma\ order '>t 7 nple imprisonn'ent for a 
period not exceeding thirty da}&. No person ^\ho ha^ be n oid^red to pa\ 
compensation under tliis section shall. b\ reason of sncn order, he exempt¬ 
ed from an\ ci%il or criminal liability in resp'^tt rtf ti*e con^plaint mad:;, 
or information supplied hx him ; but tlie amount paid L, rf com¬ 

pensation shall be taken into account in an^ proceeding relating to the 
same matter. 

% C81. Special Provisions relating to Europeans and Americans.— 1' 

Where the accused is a European British subject and claims to be tried 
as such, a Mag. of the 2nd or 3rd class has onh power to inquire into or 
:i-y an offence puni.shable with fine not exceeding Rs. 50. ii2 A Court 
if Session cannot pass a sentence of transportation cr whipping upon such 
person ; *3) In a trial b\ jut), if he. before the first Juror i® chosen 
I!aims to be tried as such, the majoritv of the juiors e-bail consist of 
Europeans or Americans : in a trial with the assese-ors. all the assessors 
will be Europeans or Americans (as the case ma\ be»: l4» If a Euro¬ 
pean or American is accused jointl} with a person who is I'ot a European 
of American or if an Indian British siibjpLt is acrused jointly with a 
person who is not an Indian, such persons if the\ desire it. shall be 
tried separaleh : but this pro\i5ion does not appU to Presidenf\ towns. 
'.5t Regarding the i«5sue of Habeas Corpus, the High Court established 
h\ the Letters Patent mav exercise its powers even outside the limits of 
its Appellate jurisdiction as the Governor-General in Council ma\ direct; 
i5) If at anv stage of the proceedings, it appears to the magistrate that 
one of the accused is a European British subject, he shall forthwith inform 
die accused of his right ; but an omission to inform the accused shall 
jot affect the validity of the proceedings. (6l Procedure in summons 
and warrant cases where the accused is a European British subject and 
claims to be tried as such differs from the usual procedure. 

882. Mode of Arrest.—Arrest is made bv acluallv touching or con- 
hiiing the body unless there is submission to the cuslodv. Force ma) 
.*>e used if necessarv ; but no death should be caused unless the person 
is accused of an offence punishable with death or transportation for life. 
If the person to be arrested has entered into or is within any place, the 
person in charge of the place must allow free ingress and afford facilities 
for the search. If such ingress cannot he obtained, anv inner or outer 
door may be broken open to obtain admittance ; but before a zenana is 
entered, notice and reasonable facilities shall be given for w'omen to 
w'ithdraw. The arrested person may he searched (unless lie is admitted 
on bail) and all articles found upon his peison I except the necessarv 
wearing apparel) may be placed in safe custodv. Anv weapon about the 
nerson of the arrested person may be delivered to the Court or officer 
before whom be is produced. In the case of a w omau. the search is made 
by another woman. 

883. Arrest without Warrant.—Anv police-officer mav, without a 
warrant, arrest <1) any person concerned in a cognisable offence, or 
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against whom a complaint has been made, <n trediLle information 
been received, or a suspicion exists of having been so concerned ; (2) an> 
person in possesion of an implement of house-breaking (3) any proclaia 
ed ojffelfider ; (4) any person in possession of properly suspected to have 
been stolen ; (5) any person obstructing a police officer in this duty o‘ 
escaping or attempting to escape from lawful custody ; (6) any deserter 
from the Army, Navy, or A.ir Force ; (7) any person concerned in an 
offence committed outside British India foi which he is liable to be 
arrested under the Fugitive Offenders Act or law relating to extradition • 
(8) any released convict committing a breach of rules about the notifitV- 
lion of residence ; (9) any person lor whose arrest a requisition has bef' 
received from another police officer, wht^ is authorised to arrest without a 
warrant ; (10) a person the suspension or remission of whose sentence 
has been cancelled on his breaking the conditions of such suspension or 
remission. An officer m^charge of a police s!atio\n may arrest (i) anv 
person taking precautions to conceal his presence with a view to commit 
a cognisable offence ; (2) a person having no ostensilile means of subsis¬ 
tence or who cannot give a satisfacloi) account of himself ; (3) Anv 
person who b> repute is a habitual robber, housebreakei, thief, or receiver 
of stolen properly or who habitually commits extortion. 4ny priiatt 
person may arrest ; (]) any person who has in his opinion conunitted a 
non-bailable and non cognisable offence ; (2) a proclaimed offender ; 
(3) The person ariested shall without unnecessar) dela) lie made over tr 
a police officer or the nearest police station. A police officer or iht 
officer in charge of a police-station arresting without a warrant shall not 
detain the arrested person for more than 24 hours, and shall arrange k> 
take him before a Magistrate having, jurisdiction. 

084. Process to compel Appearance.—1</) Summons ; it ohall he h 
writing, in duplicate, signed and scaled b> the presiding officer of the 
Court, or such officer as the High Court directs. Summons may he serv^eri 
(z) personally by delivering a duplicate ; (zzl in the case of a corporation 
by serving it on the secretary, local manager, or other principal officer ; 
or by a registered letter addressed to the chief officer in Biilish India : 
(in) when the person cannot be found, by leaving a copy with 
some adult male member of the family, or in a presidenev 
town with the servant residing with him ; {iv) if service cannot 
be effected as above, by affixing a duplicate in some cons])icuous part of 
the house in which he ordinarily resides ; ful in case of a Governnaem 
or a Railway'^ servant, by sending it in duplicate to the head of the office 
who shall cause it to be served on him. \b\ Warrant of arrest : it shall 
he in writing : signed by a presiding officer, or by a member of a bench 
of MagistrateJ^and bear the seal of the Court. It remains in force until 
it is executed or cancelled by the Court issuing it. The Court may in it? 
discretion direct by endorsement on the warrant that if the person to be 
arrested execulSs a bond with sufficient sureties for his attendance before 
the Court, he may be released from police custody ; it may be directed 
to (i) police officers ordinarily and alrvays if issued by a Presidency Mag.. 
or (u) it may be issued to any person if issued by any other Court ii 
police officers are not available ; (iii) to a landholder, farmer or manager 
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'f land, for the arrest of a uoo'-ict. proi*la;3n>'d >'*i'-::;der <.r a person 
Ji'cused of a non-bailable oifenre. Execution o‘ lairru^t of nrrest : The 
person excuting it must iiotif\ it'* substance to ih ■ p ts in lu s e arrested, 
and if required show it to him. He must uitiioul iinn-‘i-e'-san u^iax bring 
the person arrested before the Court. If (he execuTi’a o.v:. e-- cl,,es not 
^hoTV the warrant ivhen required to do so. l.he ptri-at) io be auvrted ina\ 
?jrexent such officer from airesting him proxided it l»v nione without 
the use of unnecessary force, ic* Proclamation an* iaLhnv'nt : When 
the Court beliex'es that a person for xvho>e arrest a warrant has been 
Issued, has absconded or is concealing hini«»eif. it tnax ( 3 UJL>iNh a written 
proclamation requiring him to appear x^ithii. thirty cui s a specified 
.ime and place. The proclamation is published by ]-ubiiriy reading 
;t in some conspicuous place of his toxxn or xillage. i/■' jc. aiiban" it Lo 
spme conspicuous part of his house or village, and i/'/* affixing a 
copy to any conspicuous part of the Court house. The C*‘Uit i-suing die 
proclamation may at any time order the attachment '»f hi.'- ninx eabJe and 
iiiunoveable property vvhetlier within or without ihe dislrh-i. If the pro¬ 
perty to be attached is moveable property. it may he allaLn-^d by actual 
seizure or by the appointment of a receiver, or ]>) aji urd<T in x\riLing 
prohibiting the person in possession of the property froin <{divering it 
to the owner or to any person on his behalf. If it is immoveable prfjpertv 
paying revenue, through the Collector: if nut paving rev.-iiue. by the 
appointment of a receiver, or any other method desc:ibr*d ar»ove. If the 
property is live stock or is of a perishable nature, the Court may order 
Its immediate sale. If the proclaimed per&on ap[tears within the time 
specified in the proclamation, the Court will order the property to be 
released from attachment. If he does not appear within that lime, the 
property’ remains at the disposal of the Government, and will not be sold 
li unless subject to decay i before six months after attachment, or until the 
disposal of any claim if preferred. If he appears within two years from 
the date of attachment, and satisfies the Court that he did not abscond 
and had no notice of the proclamation, the property or the net proceed.** 
of the sale shall be delivered to him. Any person may within six months 
from the attachment prefer any' claim or make any objection to the attach¬ 
ment ; the claim or objection shall be inquired into. If the claim is dis¬ 
allowed wholly or in part, the party aggrieved may institute a suit to 
establish his right wdthin one year of the order. 

885. Process to Compel Production of Documents .—«i t Summons to 
produce : when the production of a document or any other thing is neces¬ 
sary, the Court may issue a sununons or any police officer (outside Bom¬ 
bay and Calcutta) a written order, to the person in whose possession or 
power the thing is, to produce it. If the document or thing is in the 
custody' of the Postal or Telegraph authorities, the Court may' require 
such authorities to deliver such document or thing to them, or such per¬ 
son as directed by* them, (iij Search Warrants : They may be issued 
to any person in the following cases : I i) when the Court believ'es that 
a person to whom a summons, order or re'quisition has been or might be 
addressed will not produce the document or thing required ; or (ii) 
where it is not known to the Court to be in the possession of any parti- 
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cular person, (iii) where in ihe opininon of the Couit anj inquiry tria 
or proceeding will be better served by a search or inspection, or (iu)\vher 
a Presidency, I class, or Sub-Divisional Mag. has reason to believe tha* 
any person is wrongfully confined, fv) it may be issued to a police officpr 
above the rank of a police constable, when D.M. P.lVi,, I class, or Sub 
Divisional Mag. is of opinion that any place is used for the deposit o* 
stolen property, forged documents false seals, counterfeit stamps or coin* 
or instruments of forging them ; and (\i) w'hen any newspaper, book 
document or any printed matter appears to the Piov. Government to 
contain any seditious matter, such Government may declare every copy oi 
such book or document to be forfeited to His Majesty, and thereupon 
any police officer may seize the same wJicrever found in British India 
and any Ma^. may by warrant authorise any police officer (not below thf 
rank of sub-inspector) to enter upon and search for the same in any platp 
wherever they are suspected to be ; any person aggrievt'd by such order, 
may apply to the High Court to set aside such aji order, which application 
shall he heard and determined by a special Bench of three Judges of the 
High Court. Search should be conducted in the folloiving mannei : It 
shall be conducted in the presence of two or more respectable inhabitant' 
of the locality ; these w itnesses shall be asked to sign a list of the thinas 
seized ; the occupant of the place searched or some one on his behaif. 
shall be permitted to attend, and a copy of the list delivered to him at 
his request ; on the search of any person, a list of the things seized shall be 
given to him at his request. If any peison without reasonable excuse 
refuses to or neglects to attend a search when called upon to do so, he shall 
fee held guilty of Contempt of Court. 

886. Prevention of Certain Offences.— (i) Security for keeping the 
peace : When a magistrate empowered under this section is informed 
that a person within his jurisdiction is likely to commit a breach of the 
peace and to disturb the peace and tranquility, and that in his opinion 
there is sufficient ground for proceeding under this section, he may require 
such person to show cause why he should not he ordered to execute a 
bond with or without sureties for keeping llie peace for a period not 
exceeding one year ; provided that proceedings may not lie taken under 
this section unless '(vhen the person informed against or the place where 
the breach is apprehended is within the jurisdiction of the Mag. (s. 1071. 
When a Mag. not empowered under this section is of opinion tliat am 
person is likely to commit an offence under this Section, he may, after 
recording his reasons, issue a w’arrant for the arrest of that man, and 
send him to a Mag. so empowered, together with a copy of his reasons, 
who shall detain such person in custody. (?t) Security for good Be¬ 
haviour. —When a magistrate empowered under this section has informa¬ 
tion that there is within the limits of his ordinary jurisdiction a person, 
who, either orally or in any other manner, intentionally disseminates, oi 
abets or attempts to disseminate, any seditious matter, or any matter pro¬ 
moting enmity between classes, or any matter amounting to criminal inti¬ 
midation or defamation concerhing a judge, he may, if of opinion, require 
him to show cause why he should not execute a bond for good behaviour 
with or without securities for not more than one year. (s. 1081. It must 
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be noted that proceedings under this section shall n -t be taken against 
the editor, printer, etc., of an\ publication edited or printed in conformit) 
with the Press and Registration of Books Act 1G67. exr^-pt under the 
order or under the authority of the Go\ernor*General or the Prov. Govt.. 
or some officer appointed b\ them. 

{in) When a Magistrate empo\\ered uitder this se* I'nn re<ei’ies in¬ 
formation that a person \^ithin his jurisdiction li i- taking precautions 
to conceal his presence with a \iew to coniniilci’'Vj: any oftence. or 'ii * ha- 
no ostensible means of subsistence, or cannot gi\e satisfactory account oi 
himself, he may require him \\hy he should not '*v'cuts a bund '.vi.h 
sureties for not more than one year. iThis section deals >\ith \asabonds. 
and enables Magistrates to take action again-t sispicie us character? 

within their jurisdiction.* <s. 109'. 

iff) When a magistrate specially empowered under tnis sect;>^n is 
informed that a person within his jurisdicthui 'i* Jy habit a thief, 
robber, house-breaker or recei\er of stolen pioptrty. <»r 'ii' hariLualiy 
commits, attempts to commit, or abets the f'oinni'ssion of kidnapping, 
abduction, mischief, extortion, cheating nr ai.y oiience of f ounterfeiling 
coins or of forging the currency, or^ (ii: i halilualb conn. ts. or aLet= 
offences involving a breach of the peace, or i i’« ' i'= so dangerous and 
desparate as to render his being at large without, 5 ecu:it\ hazardous lo the 
community, he may require such person to e.xecus.e a liond with sureties 
for n6t more than three years, i The public is cff* rded through these 
preventive powers, protection from dangeious charatiers vho menace 
security either of properly or of persons. i 

If) Power to Disperse an Unlatcful As^embb : .4n\ Magistrate or 
officer in charge of a Police station may conunand an. unlawful assembly 
to disperse, and may demand the assistance of any male person for that 
purpose. If it cannot he so dispersed, the iMag- of the highest rank 
present may order it to be dispersed by ^lilitary Force. hen public 
security is endangered by any such assembly, and no Magistrate can be 
communicated with, any Military officer may disperse such assembly by 
military force. No person shall, without the previous sanction of the 
Prov. Government be prosecuted for any act done under this chapter : 
nor any private person assisting in good faith in compliance with the 
requisition of any officer shall be deemed to have committed any offence. 
Prosecution against any soldier or officer of the army, shall be instituted 
with the sanction of only the Governor-General in Council. 

(fi) Prevention of Public yuisances ; The Mj?gistrate empowered 
under this chapter may. on a police report or other information and takmg 
necessary evidence, make a conditional order requiring the person causing 
such obstruction lo remove, regulate, suppress, alter or stop it, 
or to appear before himself, or another Magistrate and ha\e the 
order modified or set aside ; this order shall be served as a summons, or 
failing that it shall be notified by a proclamation. The person ordered 
shall either perform the act as directed within the time mentioned in the 
jorder, or appear and show cause against the order or apply for jur\ 
to try the reasonableness or the propriety of such an order. But if the 
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pci'soii neither complies %\ith the order noi appears before the Court tV 
order shall be made absolute, and he shall be made to na 
a penalty ol not moic than Rs. 200. To prevent imminent 

danger to the public, the Magistrate if he thinks it to be 
necessary may issue an injuncLion pending the determination of the 
matter. In default of obedienee to such injunition, the Mag. maj himself 
use means to obviate or jirevenl the danger. This chapter does not atmlv 
to Presii^ency Towns. 

(vii) Temporary Oideis in Urgent cases oj Nuisance ot of appre¬ 
hended danger : In urgent cases of nuisance or of apprehended danger 
(wdth the ohjecL oF preventing obstruction, annoyance or injury to anv 
person or danger to human life, health or saieLy, or to prevent distur¬ 
bance of the public tranquillity or a riot or an affiay ), any Mag. other 
than a Mag. of the 3id class may, by a written order emllo,^yillg the 
material facts, and served as summons, diiect any person or the public 
to abstain from certain acts, or to lake certain orders with certain propertv 
in his possession or management. The order shall remain in force for 
not more than two months and may, if necdfesaiy. be passed ex parte. 
Anyr Mag. may, on his own motion or on the application ol any aggrieved 
party, rescind or alter the order. 111). 

{viii) Disputes as to Immovable Property : When a magistrate em¬ 
powered under this section is salislied, on police icport or other infoim- 
ation, that a dispute regarding immovable properly within his jurisdiction 
is likely to cause a breach of the peace, he shall make a written order 
stating his grounds and requiring the parties to attend his Court, and put 
in written statements in support of their claims and the fact ol actual 
possession. A copy of the order shall be served as summons and published 
by being aflfixed to some conspicuous place at or near the property. The 
decision will be on the basis of possession at the date of the order, and 
a party forcibly or wrongfully dispossessed within two months before 
the date of the order is deemed to have been in possession at that date, 
if the matter is urgent, he may attach the property pending his decision. 
If the Mag. decides in favour of one party, he shall issue an order declar¬ 
ing him to be entitled to possession. If tJie Mag. decides that none of the 
parties was - in possession, he may attach the propertyr until a 
competent Court has determined the right of the parties or the person 
entitled to possession. A receiver with the same powers as a receiver 
appointed by the Civil Court may be appointed liy the Mag., but such 
receiver shall hand over the charge to a receiver subsequently appointed 
by the Civil Court.« An order under this section shall be subject to anj 
subsequent decision of a Civil Court of competent jurisdiction. (S. 115). 

(ix) Preventive Action by the Police : Every police officer may inter¬ 
pose and prevent the commission of a cognisable offence, and he may, if 
it cannot be prevented, arrest without a warrant and without orders, the 
person so designing. Any officer in charge of the Police Station may. 
without a warrant enter any place within his jurisdiction and inspect 
or search any false weights, measures or instruments for weighing. If he 
finds that any fraud is being committed with respect to such weights he. 
may inform a Mag., having jurisdiction to try that offence. (Sa. 149-152). 
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881 . Information to the Police and their power to investigate.—Ever\ 
information of the commission of a cognisable otfence. if ffiven orally t<» 
a police officer in charge of a police station, shall be reduced into writing- 
read over to and signed by the intormant. and the sulistance entered into 
a book (called the Station diars ( : with regard to the information of the 
commission of a non-cogmsahle offence, the officer shall enter it into a 
book as aforesaid and refer the informant to the Magistrate. This is called 
the First Information. A police offifficer making an in\estigation maj, 
by a written order, require tlie attendance before him of persons acquainted 
with the circumstances of the case, and examine them orallv ; such per¬ 
sons are bound to answer all questions, except those questions that tend 
to expose them to a criminal charge- penalty or forfeiture. The state¬ 
ments made to such officer shall not be sighted by the persons nor can 
they he used against them, i s. 162 >. ff the persons are called as wit¬ 
nesses for the prosecution, their statements shall, at the request of the 
accused be referred to by the Court, and the ac<^‘used shall be furnished 
with a copy thereof, and the statements may be used to impeach their 
credit. iVo inducement, thereat or promise shall be offered, or cause to be 
offered to persons making the statements. 

888 . The Police I>iary.—Every Police officer making investigation 

shall day hy day enter the proceedings in a diar). setting forth i a i the 
time when information reached him, (hi the time when he began and 
closed the information. (,cl the places visited by him, and (dl the cir¬ 
cumstances ascertained. A criminal Court may use such diaries not as 
evidence of the case, but as an aid in such inquiry or trial. If it is used b> 
a police officer to refresh his memory, the accused has a right to have it 
produced, and examined by him : it cannot be called for. or examined, 
merely because the Court refers to it, A police-offifficer has a right to 
have his attention being called to it before it is being used to contradict 
him under S. 145 of the Evidence Act. * * 

889. Jurisdiction of Courts in Inquiries and Trials.—The general rule 
is tiiat an offence shall ordinarily be inquired into and tried by a Court 
within whose jurisdiction the offence was committed (S. 177). But to this 
rule the following form exceptions :— 

(1) When an offence is la) The court in whose jurisdiction the 

constituted by an act and act is done. (b) Court within whose juris- 
consequence which has en- diction the consequences have ensued, 
sued. 

Illus. A is wounded in the jurisdiction of the Court X and dies in 
the jurisdiction of the Court Y. The offence of culpable homicide may 
be inquired into and tried either at X or Y. 

(2) Thuggy, dacoity. Court wdthiii whose jurisdiction the per- 

escape from custody. son charged is. 

(3) Criminal misappro- Court within whose jurisdiction the 

priation and criminal breach offence was committed, any part of the 
of trust. property was received or retained. 
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(4) Theft, or any offence Court within whose jurisdiction the 

which includes theft or pos- offence was committed, or the propeit 
session of stolen property, stolen was possessed by the tliief or am 

other person who leceived or retained the 
same knowing it to be stolen. 

(5) Kidnapping or abduc- Couil within whose jurisdiction the 

tion. offence was committed, the person kidnap¬ 

ped or abducted was conveyed, concealed 
or detained. 

(6) Offences committed Court through or into whose jurisdiction 
on a journey or toyage. the offender, or the person against whom. 

or the thing in respect of which, the offence 
was committed, passed in the course of the 
journey or voyage. 

(7) Offences against Rail- In a Presidency town, if the offender and 
way, Telegraph, Post Offices, all the witnesses are to l)e found in it. 
and Arms Act within or 

without a Presidency Town. 

890, Exceptions to the general that “ Any person can set the Criminal 
Law in motion by a Complaint.”—The general rule is that any person can 
set the criminal law in motion by a complaint. But to this rule the 
following are the exceptions:—(1) (a) No Court shall take cognisance of 
an offence under Ss. 172-188 of the I.P.C., except on the complaint in 
wndling of the public servant concerned oi his superior ; (6) of offences 
committed against public justice, without the written complaint of such 
Court or of a superior Court ; fc) of offences relating to documents 
tendered in evidence committed by a party in any pioceeding in an) 
Court, without the written complaint of such Court or of a Superior Court. 
(2) JMo Court shall take cognisance of (i) offences against the state, 
promoting enmity between classes, keeping a lottery house, spreading 
rumour to cause mutiny or breach of the peace, or of the offence of 
Criminal Conspiracy, without the complaint made by the Governor- 
General in Council, or Provincial Government or some officer authorised 
by them. (3) No Court shall take cognisance of an offence b> a Judge. 
Magistrate or any officer who is not removable from office except hr 
Provincial Government, wihtout the sanction of that Government, who 
may determine the person by whom and the manner in which the prosecu¬ 
tion is to be conducted, and specify the Court in which the trial is to be 
held (4) No Court shall take cognisance of an offence of theft, cheating, 
criminal misappropriation of property, criminal breach of trust or of 
offences relating to marriage, without a complaint by some person aggriev¬ 
ed. If such person is a Pardanashin lady, or under 18 years of age, or 
an idiot, or lunatic, some one else may with the leave of the Court make a 
complaint on his or her behalf. (5) No Court shall take cognisance of 
offence of adultery, OT'ot enticing away a married woman, without a 
complaint of the husband or in his absence of some person who had the 
care of her when the offence was committed. If the husband is below 
18 years, or is an idiot, or lunatic, or from sickness or infirmity is unable 
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to prosecute. <^ome other person nia%. i\ith the I*;.! L.t the Cuuit 

make a complaint on his behalf. 

891. Tender cf Pardon to Accomplice.—ft «tx-e 1 a* ufTe’itL 

triable exclusheh L} the High Court, or the C '*rt, ui an 

offence punishable -ixith imprisunmert ff r -n tr or ht.rL loL- 

l)eis. dacoits, or of kidnapping or anduct'’.:: a x"'ild i:nc.p tr-r \ea -. ox oi 
belonging to a gang of tme\es. or mUcxiiel b\ fiir tr explr-i^r* e 

or of falsification of accounts, the maaistialc at **tag" ol ihe 

precedings. tender a pardon to an afcoi.i|jii p fi.e.. r ^ supp ^ed to 

haie been concerned in the offence) o.i ( pp' it t i ’■'xakipu a fuii 

and true disclosure of the -whole of th-^ i» t t "t... ( » oitxin r's know¬ 
ledge relathe to the offence. The a‘..ox ,-Ice x«. L. .. l ^-r ^ a 

witness in the IVlagistraue's Ccurt and :i the C( -'t c: ^ =si -» il tlit 
accused is committed to Sessions. J1 tV- e jj <*1 tha.. th^ 

accused is guilt}, he must commit the Cl or tf'-- 

Sessions Court as the case ma\ he. But he •'e^ not : ii tr’i c d .uLt 
the accused. Trial of an accor-i^uce : Ii he ot ‘-oa e. i_e jl' .g me 'ardei 
does not comply with its conditions and thp PuLiit Pioserutor so certi¬ 
fies, he may be tried either for the cuence hi wnTh ..e i\as gx-ieii pardoi 
or for any other offence of vh’ch hr a^or.,- to La\e been 
guilty. But he shall not he jointl h V J t *, o oi ij' cczu^cd. 
and be is entitled to plead that he has cum ./x' d i/di t m cjnditijns and 
the prosecution must pro\c lliat he has not. he be prosecuted tot 

giving false evidence iiuhout the sanctiaa of tue Cou^t. The Court 

trying such person must ask him whether he plead'! that he lias con.plieJ 
with the conditions in which the pardon was tendpied ; if he dees so plead, 
the Court finds whether he has complied with the condltioixs or rot. If 
it is found that he has, the Court acquits him iioti itnstanding an^ othei 
provisions contained in the Code. Ike Ccurl can proceed uith the trial 
on its merits only after it has found that the actoinplice has not co^nplied 
uith the conditions. 

892. Remand.—No ^Magistrate can remand the ai.cused to custudv 
for more than 15 days at a time. Remand inav be made if there i« 
evidence to show’ that the accused has committed an offence and it appear-* 
that further inquiry’ into the matter is necessar\. The Court has pow’er 
to postpone or adjourn an inquiry or trial from time to time, but not for 
an indefinite period. 

893. Compoimdable Offences Without the Permission cf the Court.— 

The following offences punishable under the I.P.C. and aheticents and 
attempts of them may be compounded bv the persons aggrieved (and if 
they are minors, lunatics, or idiots, by their guardians ; in the case of 
adultery and enticing aw’ay a married woman, by the husband*, uithout 
the permission of the Court ; but if the accused has been committed or 
convicted and has appealed, with the permission of the Court to which 
he has been committed or before which the appeal is to be heard : (1 * 
wounding religious feelings iS. 298) ; (21 hurt : (Ss. 323, 324 > : 

(3) wrongful restraint or confinement (Ss. 341. 342) ; (4} Assault or 
use of criminal force (Ss. 352, 355, 350) ; (5) unlawful compulsorv' 
labour (S. 374) ; (6) mischief fSs. 426. 427) : (7i Criminal ti-espass 
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<S. 447) ; (8) House trespass fS. 448) ; (9) Criminal breach of contract 

of service (Ss. 490-92) ; (10) Enticing away a married woman (S. 498) • 
(11) Defamation (S. 500) ; (12) Printing or engraving defamatory matter 
or selling it (Ss. 501, 502); (13) Insult (S. 504); (14) Criminal 
intimidation except when punishable with imprisonment for seven years 
(S. 506) ; (15) Act caused by making a person believe that he will be 
an object of divine displeasure (S. 508). 

894. Compoundable Offences With the Permission of the Court_ 

The following offences punishable under the I. P. C. and abelraents and 
attempts of them may be compounded by the same persons with the per¬ 
mission of the Court (before which the proceedings are pending) ; 
U) Causing hurl (S. 324) ; (2) Grievous hurt (S. 325) : (3) Grievous 
hurt on sudden provocation (Ss. 335, 337. 338) ; (6) Wrongful confine¬ 
ment for three da^^s or more (S- 343) ; (7) Wrongful confinement in 
secret (S. 346) ; (8) Assault in attempting wrongful confinement (S. 
357) ; (9) Dishonest misappropriation of properly (S. 403) ; (10, 14) 
Cheating (S. 417, 418, 419, 420) : (15) House trespass to commit an 
offence (S. 451) ; (16) Using false trademark (Ss. 482, 483, 486) ; 
(19) Bigamy (S. 494) ; (20) Uttering words to insult the modesty of a 
woman (S. 509). The composition of an offence has the effect of an 
acquittal of the accused with whom the offence has been compounded. 

895. Effect of previous acquittals or convictions.—A person who has 
once been tried by a Court of competent jurisdiction, for an offence, and 
convicted or acquitted of such offence, he shall not, while such conviction 
or acquittal remams in force, be liable to he tried again for the same 
offence, or on the same facts for any other offence for which a separate 
charge might have been made against him or for which he 
might have been convicted. Illustrations. —la) A is tried upon 
a charge of theft as servant and acquitted. He cannot afterwards 
while the acquittal remains in force, be charged with theft as a servant, 
or upon the same facts, with theft simply or with ciiminal breach of trust 
(6) A is tried upon a charge of murder and acquitted. There is no 
charge of robbery ; but it appears from the fact that, A committed robbery 
at the lime when the murder was committed ; he may afterwards be 
charged with, and tried for robbery, (c) A is tried for causing grievous 
hurt and convicted. The person injured afterwards dies. A may be 
tried again for culpable homicide, (d) A is charged with and convicted 
of theft before a Magistrate of tlie 2nd class. A may subsequently be 
charged with and tried for robbery on the same facts before a higher 
Court. 

896. No appeal lies in the following cases. —(i) Where an accused 
person has pleaded guilty and has been convicted by a Court of Session 
or arty Presidency Magistrate, or Magistrate of the First Class on such 
plea, there shall be no appeal except as to the legality of the sentence, 
{ii) There shall he no appeal in cases in which a Court of Session passes 
a sentence of imprisonment not exceeding one month only, or in which 
the Court of Session or the District Magistrate or other Magistrate of the 
first class passes a sentence of fine not exceeding fifty only, {iii) in any 
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case tried summarih uhere the accu^eto is sir^'es cn to a hht 

ing Rs. 200. I iv i Where a High Cuuit j as^e'^ a ^et.tes r>=- uf in^j. rl^nn.ne.it 

not exceeding six raonlhs onh ur fine nul ex eedi.-'g E", 2*^ j o..h. 

But an appeal lies b\ whith am t^\'J t .• .. ’o of tie un i-innci.ts 
mentioned in Ut'l. iz’zj'i and Ut i are w.": bies J : i'lU" Vi-'x. E.ie a c .-ed 
is sentenced to one da^'s impi j«onr'cnt .'ni o fa.® « f lu^ nf;' <>i 
'where the accused is sentenced to hn^nlxjri’''*‘-n. nt '"fteei: d ^ a.id a 
fine of a rupee, both the sentences in ec 'a*. ■ ’i as: le j.'f'j.n’cl 
for the purposes of appeal ■v\itli the re'-a't thai an a’j? ®ai lie- fioa it. 

097. Appeals from Acquittals.—OrdIr::;lb l*ie e tan be n > rpptai 
from an acquiitai. but undei the Cod® this has be i. Lita'.tr to the 

Pro\incial Go\ernment cnlv land net .o prh ate ■.‘dhieuai.s >. Tbe Pro¬ 
vincial Go\ernraent may direct the P.M*! Prt •s * nioi tj present ar 
appeal to the High Court fiom an ori^mri i app-'lhn? mt r * u itr..I 

passed b\ an> Court. 

098. Appeal cn what matters admissible.—.\ii viil iv < n a 

matter of fact as ■well as on a matter of law. except lit re t.ic trial vas 
b} Jur\, in which case the ajjpeal shall lie on a matter of lavt 
onl\. But in the case of a trial bv jui\ wi'ere one person is ^-rtence*.. 
to death and anv other person convicted in the sjii.e L.iai 'thcxiiti not 
sentenced to death), both of them jnav app’vl t n a of fact as v^ell 

as of law*. 

899. To which Court the appeal lies.— U) From a li or III tla^s 
Alagistrate. an appeal lies to the District or speciallv, empov ered Magis¬ 
trate I ii) From a First class, or District Magistrate or an .4ssistant Sessions 
Judge the appeal lies to the Court of Sessions r but fiom a sentence or 
imprisonment of more than four v ears or transportation b» an Assistant 
Sessions Judge, or from a conviction for sediiioa In a District or a Spe¬ 
cially empowered Magistrate, appeal lies to the High Court. Ur • From 
the judgment of the Sessions Judge or the Additional Sessions Judge an 
appeal 'wdll lie to the High Court." Everv appeal shall be in the form ot 
a petition accompanied by a copy of the judgment, or order, ana a copv 
of the heads of the charge I in cases tried bv a jurv ' and shall be presented 
by the appellant or his pleader ; or if the appellant is in jail, by the 
officer in charge of the jail. 

900. Revisional powers of the High Court.—On an application made 
to it, the High Court, Sessions Judge. Dis*^rict Magistrate. ^‘ub-Divisional 
Magistrate especially empowered, mav call for and examine the record 
of the proceedings before any inferior criminal court within its 
local limits and jurisdiction, for the purpose of being satisfied as to the 
correctnesss legality, or propriety of anv finding, sentence or order re¬ 
recorded or passed, and as to the regularity of anv proceedings of anv 
such Court ; and may, when calling for such record direct that the execu¬ 
tion of the sentence be suspended, and if the accused is confined into jail, 
that he be released on bail or on his own bond. Where the record has 

*beeii called for by the S^sions Judge or the District ilagistrate, they can 
order further inquiry into the case ; or they can order that the accused 
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be committed for trial if the case is exclusi\ely triable by a Court o{ 
Session, and the accused is improperly discharged : it is also open to them 
to refer the matter to the High Court for reversal or alteration of the 
sentence or order. It must be noted that the powers of the Sessions 
Judge and the District Magistrate are limited ; they have the power to 
call for the records of the case, order for further inquiry and commit 
the same to the Sessions Couit ; but they cannot dispose of the case but 
must report the case to the High Court for disposal. In the case of au) 
proceeding which has been called for by itself, or which has been reported 
to it for orders b) the Sessions Judge or the District Magistrate, or 
which otherwise comes to its knowledge, the High Court may, in its dis- 
cietion exercise any of the powers conferred upoir it as a Court of Appeal, 
a/iff may even enhance the sentence ; but no older under this section shall 
be made to the prejudice of the accused, unless he has an oppoitunity of 
being heard either pcisonally or by pleader in his defence. Moreover, 
when the High Court is disposed to enhance the sentence, it wdll not 
inflict a more se\eic sentence than the one which the Magistrate who 
sent the case for levisrotr was enrpowered ]>y law to inflict as his maximum. 
The High Court's power of revision does not exletrd to converting a finding 
of acquittal into one of corrviclion. Where an appeal lies under this Code, 
and rro appeal has Irecn preferred, proceediiigh by way or revision shall 
not be entertained at the instance of the party w'ho could have appealed. 
Any person who is asked to show cause why his serrtcnce should not be 
enharreed, shall, irr showiirg such cause be cirllllcd also to show cause \\h\ 
his sentence should not be reduced. In case wdiere no appeal lies, the 
High Court ma) cnlcrlaiir an application by way of revision ; the High 
Court in revision has all the powers of the Appellate Court. But where 
an appeal lies, and no appeal has been preferred, no proceedings by wa) 
revision shall be entertained by the High Court. But where a part} 
appeals in a case w^here no appeal lay, it may in its inherent power 
convert the appeal into one of levision. 

901. Consequences of Refusal to answer or to produce document—If 
a witness or person called to produce a document or ihing in his possession 
or power before a criminal Court, refuses to (i) answer the questions, or 
{ ii) produce the document without reasonable excuse, the Court mav 
sentence him to simple imprisoninenl after recording its reasons or com¬ 
mit him to the custody of an officer of the Court by wairanl for not more 
than 7 days. If he still persists in his refusal, the Court may sentence 
him to a fine not exceeding Rs. 200, or in default to simple imprisonment 
not exceeding one month. In the case of the High Court, such person 
shall be deemed guilty of contempt of Court. 

902. Maintenance of wives and children.—A wife or child has two 
remedies available for securing maintenance ; the first is a suit in the 
Civil Court, and the other is by' way of a proceeding under this chapter. 
This is the speedier remedy and this chapter provides a summary mode 
for enforcing the order. But the amount of maintenance is limited to 
Rs. 100. A Civil Court cannot entertain a suit to cancel or modify an 
order made by a Criminal Court. It must however be stated that when' 
the right to maintenance is conferred both by S. 1*88 (Criminal P.C.j 
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as well as bv the personal law of the parties, the riaht car. he enforced not 
™ly under this section but also by a civil suit : but where the right .s 
1/conferred bv the personal law of the parties, such right cannot b. 
en o«”d bv a civil suit and the only remedy lies in apply in? for main¬ 
tenance under this chapter. Hence a civil suU fur niaintenar.ee docs not 
lie in case of Parsis and Christians and their onl> remed> of 

an application under this Chapter. 

If any person having sufficient means neglerts or refuse:^ to maintain 
his wife, or legitimate or illegitimate child uho is 

itself any :Magistrate empowered may. upon proof of such neglect o 
refusal- order "such person to make a monthly 

rI 100 and such allowance shall be payable from jlate of the orde 
or from the date of the application if so directed, fhe , 

any alteration in the amount of allowance which he has already 
nilf Hf circuCiiteS of either party change i. provided that the monthly 
?ate does not exceed Rs. 100. A wife shall not be entitled to 

, if she is Ih-in- in adultery : or i 6 I if she refuses to live with the 
Wband w-ithout sufficient cause : or. .O if the> are Ihing apart b> 
mutual consent if the person so ordeied fails without cause o corap 
wSh the S then for Lery breach the Magistrate ma) issue a warran 
"r kvtirg the amount due in the same way as in ley>ing fines : or 
sentence the offender to imprisonment for not more than ^ 

iViP whole or nart of any one months allowance remaining P , . ., 

uroimds of refusal stated by her. and make an order 

u^t "1^-fntSou ^e^^o 

from litigation. 

The order must be onh for money : an order for pat ment o 
ine oraer mus ra\xed payment in kind and cash is 

tenance m grain, cloth, or 3|" P -, ,a minor. 

^rS.iSain but *e HigrS't hlluril'- 

no appeal from an order under tills sKiion j„“assed under thU 

diction to set aside or modify an order, -^ii ord« ^ 
section is no bar to suit for mamtenance m a Civil Cour. 

903 Of the Disposal of Stolen Property.— When any 

ing 2^h an offenee jppears been c—d is befo« 

any Criminal Court during an inqui \ oronertv is subiect to 

for’^ custody of prop^r^' ^e^ 

speedy and natural ^ . • ^j^oved that any other person has 

of. On a conviction for theft, n It IS havin^^ no reason to 

bought ibe stolen ^onev has been found on the person 

believe that it was stolen, and if > a j- of guch purcha^r 

SSSS 5-£S.£ » 
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the possession thereof, order that out of such mone) a sum not exceed 
the price paid by such purchaser be given to him. When a person*”* 
convicted of an offence attended by criminal force, show of force 
criminal intimidation, the Court may, when convicting such person 
any time within a month of such conviction, order the restoration of’th 
property to the person so dispossesed : this order shall not prejudice an\ 
right to or interest of any other person in such property which mai 
subsequently be established by a Civil Court. (S. 522 I. 


904. The transfer c£ Criminal Cases.—s, 526 : Whenever it is made 
to appear to the High Court that : (a) a fair and impartial inquiry can¬ 
not be had in any Court subordinate to it, or. (b\ that some question of 
law of unusual difficulty is likely to arise, or (r) that a view of the place 
in or near which an offence has been committed may be required for the 
satisfactory inquiry into or trial of the same, or, (d) an order under thi« 
section will tend to the general convenience of the parties or witnesses, 
or, (e) that it is expedient in the interests of justice that such an order 
be made, or that it is required by any provision of this Code, it ma\ 
order that, (i) any offence be inquired into or tried by a Court not 
empowered under Ss. 177-181 but otherwise competent to do so ; {ii) an\ 
particular case or appeal- or classes of cases or appeals be transferred 
from one Court to another of equal or .^superior jurisdiction, or tliat such 
case be transferred to and tried by itself ; or (fiV) an accused be com¬ 
mitted to trial to itself or to the Court of Sessions. When the High Court 
withdraws any case for trial before itself, it will observe the same proce¬ 
dure which the subordinate Court would have observed. 


905. Powers of Court to pay expenses or compensation out of fine.— 
Whenever a Criminal Court imposes a fine as part of the punisliment. 
it may when passing judgment^ order the whole or any part of the fine 
if recovered to be applied (a) in defraying expenses properly incurred in 
the prosecution ; [h] in the payment to any' person of compensation foi 
any loss or injury caused ; (c) when any peison is convicted of theft or 

, criminal misappropriation, and any person who had innocently purchased 
the property and has been made to restore it to true owner, in compensat¬ 
ing him for the loss or damage. (S. 545.) 

906. First Offenders.—S. 562 : When any person (a) not under 21 
years is convicted of offence punishable with imprisonment for not more 
than seven years, or {h) when being under 21 years he is convicted of an 
offence not punishable with death or transportation, and no previous con- 
vicHon is proved against the offender, and it appears to the court that 
it is expedient that the offender should be released on pro¬ 
bation of good conduct, regard being had to the age and 
character of the accused, and the circumstances under which the offence 
was committed, the Court may instead of sentencing him at once to any 
pimishment direct that, (f) he be released on his entering into a bond 
with or without sureties, and (ii) during this period, not exceeding three 
years, to appear and receive the sentence when called upon, and {iU) in 
the meanwhile to keep the peace and be of good behaviour. Any order 



Conviction and Release niih Admonition 


■4 41 


under this section nia> be made b\ the Court exr*r'.‘i?ir.y its R'=^ i- 

sional powers : such Court may even set a=ide an order pas«“d by the 
lower Court and pass sentence on the offender. 

907. Conviction and release with admonition.—-S. 5t)2A : In a^l^ 
case in which a person is convicted of th.^ft, dishonest nusaj propnatio!'. 
cheating or any other offence under the Indian Pena! Code punishaLl*" 
with not more than two \ears of imprisonment, and no previous con\i(- 
tion is proved against him. the Court before uhf>m he is convicted may. 
if it thinks fit. having regard to the age. character, antecedents, physical 
or mental condition of the offender, and to .he trivial nature of thr 
offence, or any extenuating circumstances under wh'ch the offence wa- 
committed, instead of sentencing to anv punishment, rpieate him after 
due admonition. An order under this section mav be mace hv .he 
Appellate Court or by the High Court when exercising its power re¬ 
vision ; or such Court may even set aside «ULh order of the lower Cf)nrt. 
But the High Court shall not under this seolioa inflict a ureal®.' puni>h- 
raent than might have been inflicted bv the Court b\ which the offender 
was convicted" If the Court is satisfied that the (offender has failed 
observ’e anv of the condition^ imposed upi.n him it mav a warranl 

for his arrest, and when brought before it nia^ remaiui him to cnstod\ 
or admit him to hail with a sufficient surety until the ca«e is heard, aiui 
may thereafter pass the sentence. 
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90S. Plaint for Money Lent 
{Form No. 1) 

In the Court of— 

A. B. (add desciiption and residence) . . .. Plaintiff 

against ^ 

C. D. (add description and residence) . . . . Defendant 

A. B., the above-named plaintiff, states as follows :_ 

1. On the day of 19 , he lent the defendant 

rupees repayable on the day of 

2. The defendant has not paid the same, except rupees paid 

on the day of 19 . ^ 

3. {Facts showing when the cause of action arose and that the Court 
has jurisdiction.\ 


4. The value of the subject-matter ol the suit foi the piupose of 

jurisdiction is rupees and for the purpose of couil-fees is 

rupees. 

5. The plaintiff claims rupees, with interest at per 

cent, from die day of 19 . 


6. I, A.B. ... of Bombay Hindu inhabitant residing at . . . the plain¬ 
tiff abovenamed do hcieby solemnly declare that what is stated above is 
true to my own knowledge, (This is called the verification clause .) 

Date . 


909. Plaint for Wrongful Dismissal 
(Title) 

A. B., the above-named plaintiff, stales as follows :— 

1. On the day of 19 . the plaintiff and defendant 

mutually agreed that the plaintiff should serve the defendant as [an 
accountant, or in the capacity of foreman, or as the case may 6e], and 
that the defendant should employ the plaintiff as such for the term of 
[one year] and pay him for his services rupees [monthly]. 

2. On the day of' 19 , the plaintiff entered upon 

the service of the defendant and has ever since been, and still, is readi 
and willing to continue in such service during the remainder of the said 
year whereof the defendant always has had notice. 

3. On the day of 19 , the defendant wrongfulK 

discharged the plaintiff, and refused to permit him to serve as aforesaid, 
or to pay him for his services. 

[dfa in parm 3, 4 and 6 of Form No. 1, and Relief claimed] 
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910. Plaint for Breach of Contract to Serve 

(Titled 

A. B., the above-named plaintiff- states* as follows :— 

1. On the dav of 19 .t4'=‘ pL-i^’"‘iff and defendant 

jiutuallv agreed that the plaintiff should emoho the defendant at an 

annual] 5 alar\ of rupees, and that the dei^ndant luld serve 

‘he plaintiff as [an artist] for the term of [one vear]. 

2. The plaintiff has alwavs been leadv and wilhna perform his 

part of the agreement [and on the dav of iW . offered 

to do]. 

3. The defendant [entered upon] the seni<e of the plaintiff on the 

iDove-mentioned day. but afterwards on the da\ of 19 . 

ne refused to serve the plaintiff as aforesaid. 

[.4j in paias 3, 4 and 6 of Form .^o. 1. and Rehot ciaiwea.] 

911. For Obstructing a Right cf Way 
I Title) 

A. B.. the above-named plaintiff, states as follows :— 

1. The plaintiff is. and at the time hereinatler irenticmed was- 

< assessed of [a house in the village of ]. 

2. He was entitled to a right of way from the [house] «>\er a certain 
held to a public highwav and back again from the faighvav over the held 
to the house, for himself and his servants [with vehicles, or on foot] 

at all times of the year. , , , , r ii 

3. On the day of 19 , the defendant wrongfully 

obstructed the said wav, so that the plaintiff could not pass [with vehicles. 
or on foot, or in any manner] along the wav [and has ever since wrong¬ 
fully obstructed the same] - 

4. {State special damage^ if any.) 

[As in paras 3. 4 and 6 of Form 1. and Relief claimed.^ 

912. For Injuries Caused by Negligence on a Railroad 

{Title) 

A. B., the above-named plaintiff, states as follows :— 

1. On the dav of 19 . the defendants were common 

carriers of passengers by railway between and . 

2. On that day the plaintiff was a passenger in one of tlie carriages 

of the defendants on the said railway. t * *4 . 

3. While he was such passenger, at [or near the station 

oi or between the stations of and ]- a rollision 

occurred on the said railwav caused by the ueglig^i.e and unskilfulness 
f.f the defendants’ serv^ants, whereby the plaintiff was much injured 
[having his leg broken, his head cut, etc., and state the special damage, 
if any, as] , and incurred expense for medical attendance and is perma¬ 
nently disabled from carr>-ing on his former business as [a salesman]. 

[/4s in paras. 3, 4 and 6 of Form .Vo. 1- and Relief claimed.] 
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91.H. For Injuries Caused by Negligent Driving 

{Title) 

A. B,, the above-named plaintiff, states as follows :_ 

rru i‘ plaintiff is a shoemaker, carrying on business at 
ine defendant is a merchant of 

2. On the day of 19 thr' nlaint'ff 

southward along Chowringhee, in the City o£ Calratla WhUo 
crossing this street, and just before he could reach the foot-piwem™,?: 
the furdier side thereof, a carriage of the defendant’s drann bv 
under the charge and control of the defendant’s sen ants, was neoli»m^ 

rufo?'hrddi:;:‘„'“’sL7 xtiforr^n^^e:; r 

r.he Ws^es^'"*^'' - -h^rptf; 

1 I tiajuiilino the plaintiff's left arm 

broken and he was bruised and injuied on the side and back, asTell . 
internally, and in cousoqucnce thereof the plaintiff nas for four monthi 
ill and in suffering, and unable to attend to his business, and incurred 
aiTpr^ts'^"^ """ " sustained great loss of buJne^ 

I As in paras. 1 and 6 oj Fonn Ao. ], and Rdicj claimed.^ 

914. Defence in Suits for Injuries Caused by Negligent Driving 

1. The defendant denies that the carriage mentioned in the nlaint 
was the defendant’s carriage, and that it was under the charge or c£ 
of the defendants servants. The cairiage Jielonged to of 

Street, Calcutta, livery stable kecjiers employed by the defen- 
dant to supply him with carriages and horses ; and the person undei 
whose-charge and control the said caniage was, uas the servant of the 

out carriage was turned 

out of Middleton Street eiltier negligentl), suddenly or without warnmg. 
or at a rapid or dangerous pace. ^ 

3. The defendant says the plaintiff might and could, by the exercise 

M have seen the said carriage approach- 

ing him, and avoided any collision with it. 

tU- <i^fendant does not admit the statements contained in 

third paragraph of the plaint. 

915. For Malicious Prosecution 
(Title) 

A- 5., the above-named plaintiff, states as follows :_ 

1. On the day of 19 , the defendant obtained a 

warrant of arrest from [a Magistrate of the said citv, 

or as the ectse may be\ on a charge of , and the plaintiff wa« 
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arrested thereon, and imprisoned for [da*-, or h jut'. and 

Tave bail in the sum of rupees to obtain his rt-iea^ej. 

2. In so doing the defendant acted maliciuu‘«l% and without reason- 
anle or probable cause. 

3. On the da\ of 1*3 . ih*- Mac’-tzult ai?nii>'«ed 

the complaint of the defendant and acquitted the plaintitf. 

4. !Many persons, whose names are ki^own to the plainti't. hearin|i 
of the arrest, and supposing the plaintifi to he a eri I’jnal, ta^ e ceased 
to do business with him : or in consequence of th^* said arrest the 
nlaintiff lost his situation as clerk to one E. F. : or in consequence the 
nlaintiff suffered pain of body and mind, and was pre\pnted from trans¬ 
acting his business, and was injured in his credit and incuiied^ expense 

' in obtaining his release from the said imprisonment ai d tn uefendina 
himself against the said complaint. 

paras 3. 4 and 6 of Form ^o. 1. and Relief clain ed.] 

916. For an Injunction Restraining "Waste 
I Titles 

A. B., the abo-ve-named plaintiff, states as follows :— 

1. The plaintiff is the absolute owner of [oesaibe the pioperty]. 

2. The defendant is in po'^session of the same under a lease from the 
plaintiff. 

3. The defendant has [cut dowm a number of 'valuable tr^s. and 
threatens to cut down many more for the purpose of sale] without the 
consent of the plaintiff. 

4. The plaintiff claims that the defendant be restrained b> 

tion from committing or permitting any further waste on the sai 

premises. 

[As in paras 3 and 6 of Form ^o. 1] 

[Pecuniary compensation may also be claimed] 


917. For Public Nuisance 
{Titled 

A. B., and C. D.. the above-named plaintiffs, state as follows : 

1 The defendant has wrongly heaped up earth and stones on a 
public road known as Street at so as to obstruct the 

Dosage of the public along the same and threatens and intends imless 
restrained from so doing, to continue and repeat the said wrongful ac . 

2. The plaintiffs have obtained the consent in writing of the Ad.mca.e 
General [o/of the Collector or other ofScer appointed in this beha ] 
to the institution of this suit and marked as Lx. A. 

[As in paras 3 and 4 of Form \o. 1] 

5. The plaintiffs claim— 

(1) a declaration that the defpdant is not entitled to obstruct 
the passage of the public along the said public road . 
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(2) an injunction restraining the defenrJ«. . ( 

iTTf pibl/^rTad ^ 

the defendant to ^emo^e the earth^ direchr 

heaped up as aforesaid. ^ wrongfS^ 

9f8. For Specific Performance 
i Title f 

the aLo^e-named plaintiff, states as follow. 

j, i ta.:rj:“ .s/„- 1., ,„ ', ... .... 

S".’, “"“Sir'ys 

as Ex. A. agreement i. annxe.1 Ju-.evil], ^nd m"* 

the agreement on his Part'tm Ve“de7enllmu PerW. 

3. The plaintiCf has been and still , 

to^pcr.orm the ag.een.ent ™ H“^;‘rf 

r rn, , Ao. 1] 

apecificalIyJ’pr/«„/iti”4,^^^^^^^^ orde. the defenda, 

the plaintiff in full po&i?pssinii nf il^ • j ^ ^ ^c'ls necessary in m 
and possession of theVat'd p.opett;/m.J m'pa? .{.“e^l^s'^T't^e'^S''’ 

^ 19 . Partnership 

J f? u . 

I'lfe ^^tates as follows :- 

-w, of pir^l,? 

and lefiXr'af^S par^^^^^^^ 

on the bussincss in parlneiship ivilh advanfo ”»pos-^ihle to earn 

defendant has coininilied Iht foIWinc. ?' V 
articles :— tollouing hrradws ,A ,he partnershir 

5, The plaintiff claims— 

(V dissolution of the partnershi,,,- 
1^/ that accounts be taken ; 

<3) that a receiver be appointed. 

in paras 3, 4 and 6 of Fonu No. 1] 

920. Written Statements 

nil 1 , General defences. 

■the defendant denies that (sef r^.,f / , v 

- Cendant does not adi^rthl': £?!. 
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Ihe defendant adiniu that i ut b that 

The defendant denies that he is c. parti er n the defeid^nt 

The defendant denies that he naade the # re tiart all'ced r,r a* \ r i - 
tiact ’with the plaintiff. 

The defendant denies that he contrai t'-ii uith the *,di neT aue-^d 
or at all. " ~ 


Tlic defendant admits assets but not 

Phe defendant denies that the pla rtifl '•‘old £m the szi x 
tiuiied in the plaint or an\ of them. ^ 

The suit is barred b\ artirlr* i arnd -- ji tr 

second schedule to the Ind'an Limitation Act. iJ^O. 

The Court has no jmisdiction to h^ Lie -.int r. th«- 2’-o\T'>d 
isei forth the ground’i). 


On the da} of 

defendant to and accepted L\ 
cause of action. 


a dia>i, 1 u rn ^ ^,c'■ It\ .h*- 

the plalntin i, di*- iiaiar*^ < T iV , 


The defendant has been adjudged an lii^uKent 

The plaintiff before the instituhon of the -uit \sa> ar^^uZg-^d ai i,- 
sobent and the right to sue \ested in the rn ebei. ^ 

The defendant "was a minor at the time of mahinr thi allered . c- 
tract. ~ ' 


921. Ejectment Suit • 

In the Second Class Sub-Judge's Couit at 4ndheri 
Regular Ci\il Suit Xo. of 1942 

A ^. . . of Bomba}, Parsi inhabitant, landlord aged 
about 50, residing at Parsi Bazar, uithbi the Ton of 
Bombay 

Plaintiff. 

vs. 

B ... of Jogeshwaii, Parsi inhabitant, landloid. aged 
about 60 residing at 413100111 Baug, Jogeshwari, (summons 
to be sen’ed by Registered Post I 

Defendant. 

The Plaintiff abo\enamed states as follo\^s :— 

(1) The Plaintiff is the owner of d hungdlow situate at ^^lalcorn. 
Baug, Jogesh^iari. The said bungalou ■s\as let out to the uelendant at a 
monthlj rent of Rs. 70. 

(2) The plaintiff b} his attorne}"s letter dated 29th Juh 1942 ter¬ 
minated the tenanc} of the defendant to \ at ate the suit | lemiaes on the 
expirj of August 1942. The defendant has failed and neglected to comph 
"with the said request and thus continues in uiongful possession ot the 
property. 

(3) The defendant has not paid the rents for the months of Julv 
and August 1942, which arrears amount to Rs. 140. 
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(1) The Plaintiff &a\b that the delendant does not pa), the rent 
regularly as and when the same falls due. The plaintiff further says that 
ihe premises are required by him for his personal use and occupation In 
any event the plaintiff submits that he is entitled to eject the defendant 
from the suit premises and claim possession from the defendant. 

(5) The cause of action has arisen at Jogeshwari which is within 
the jurisdiction of this Court. 

The suit is valued at Rs. 980 (Rs. 1-40 being the arrears of the 
lent and Rs. 840 being the amount of the annual rent of the suit premises I 

The plaintiff therefore prays :— 

la) That the defendant be ordered to deliver up vacant and peaceful 
possession of the suit premises to the plaintiff ; 

(b) That the defendant be ordered to pay Rs. 140 as shown in 
paragraph 6 above ; 

(cl That the defendant be decreed and ordered to pay further 

compensation at Rs. 70 per month from the date of the suit till 
the delivery of possession of the suit premises ; 

( d ) That the defendant be ordered to pay interest on the sum 

decreed at the rate of 6 per cent per annum ; 

(e) That the costs of the suit be provided for ; 

I/I That the plaintiff be granted such further and other reliefs as 

this Court may deem fit. 

J)ated the 8tli Sept., *1942. 

(Verification Clause) 


922. Specimen form of Complaint 

In the Court of the Learned Chief Presidency Magistrate, Bomhaj. 

Case No. of 1945. 

A. B. (add description and residence) . . .. Complainant 

against 

X. Y- (add description and residence) .. .. Accused 

Charge : Criminal Breach of Trust in respect of a radio set of 
the value of about one thousand rupees. 

May it please Your Worship, 

I, A. B., the Complaint abovenamed, beg to stale on oath (or solemn 
affirmation in the rase of Hindus or Muhammadans) as follows :— 

1. I am a clerk serving in the G.I.P. Railway and reside at Con¬ 
tractor Building at Dhobi Talao. 

2. I know the ajjeused. He is employed in the G.P.O. and resides 
at Contractor Building on the same floor as I do, 

3. I formerly owned a Philips radio set. It went out of order some 

time in the first week of October last. I had made a casual reference of 
that fact to the accused whereupon he informed me that he knew of a 
radio mechanic who would have it repaired at modemtA c- t 
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handed over the set to hini on the 15th October. 1944. After some days 
I inquired of the accused if the set had been repaired but he has been 
putting me ofiF on some excuse or other for the last t^vo months. I now 
learn that the set has already been sold by the said X. Y, to one C. D. 
representing to the latter that the set is the accused's own property, 

4. I at once lodged a complaint at the Esplanade Police Station and 
I was referred to Your Worship's Court. 

I therefore charge the accused with criminal breach of trust and pray 
for immediate summons lor warrantJ against him. 

Date. Signature. 

923. Application for Maintenance 

Court- 

Mrs. May Fernandes (add description and residence \ Applicant. 

against 

Mr. Roger Fernandes (add description and residences Respondent 
May it please Your Worship, 

I, Mrs. May Fernandes, the applicant abo\enamed. beg to state on 
oath as follows :— 

1. The Respondent is my husband. We were married on. 

date.at.place.The marrige certificate (if in pos¬ 

session) is attached herewith and marked as Ex. A, Till the 30th 
November, 1944, we resided together at Contractor Building, situated at 
Dhobi Talao. I have two children of the marriage ; a boy, aged five 
and a girl, aged three. 

2. The respondent is a clerk employed in the G. I. P. railway and 
gets three hundred rupees per month as salary. 

3. From May 1944, the respondent began ill-treating me and my 
children by beating me with sticks and with abuses. On 30th November 
1944, he became quite ungovernable and but for the timely help of our 
neighbour, X. Y., the respondent w’ould have killed me. I then lodged 
a complaint in the Esplanade Police Station. My husband has deserted 
me since then and in spite of my repeated requests either to return or to 
maintain me, he has sent no reply. The arrears of rent now amount to 
Two Hundred Rupees and I am unable to maintain myself and my 
children. Owing to the Respondent’s constant refusal to maintain me, I 
and my children are starving. 

I therefore pray that the Respondent be ordered to pay me a monthly 
allowance of One Hundred Rupees and that the same be paid to me from 
the date of this Application. 

Date. Signature. 

924. Specimens of Promissory Notes 
1. Rs. 5,000-0-0 Bombay, 1st January, 1945. 

On demand I promise to pay George Smith the sum of Rupees Five 
Thousand only. 

Henrj- Rupert. 
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2. Rs. 5,000-0-0 Bombay, 1st January, 194 d. 

Three months after date I promise to pay George Smith the sur 
of Five Thousand Rupees only. 

Henry Rupert. 

3. Rs. 5,000-0-0 Bombay, 1st January, 1945. 

On demand I promise to pay George Smith or Order the sum oJ 
Five Thousand Rupees only. 

Henry Rupert. 

4. Rs. 5,000-0-0 Bombay, 1 January. 1945. 

On demand I promise Co pay George Smith or Bearer the sum of 
Five Thousand Rupees with interest thereon at 4 per cent, per annum 
until payment. 

Henry Rupert. 


925. Simple Form of Will 

This is the last Will and Testament of A. B. (add discrip- 

tion and residence). I hereby bequeath to my sister . for her 

own use and benefit, absolutely and for ever, all my estate and effects, 
both immoveable and moveable, wherever .situated ; and I hereby appoint 
her, the said , sole executrix of my will. 

Attestation Clause (see para 3831 

926. Another Form of Will 

This is the last Will and Testament of son of 

I hereby revoke all my former wills at any time heretofore made. 
[All the former wills must be actually revoked in the manner set forth in 
para 387 ; a recital of revocation is not sufficient]. I appoint 
to be my executor and direct that all my debts shall be paid 
as soon as it may be convenient after my decease- Out of the 
property that remains I bequeath [here describe each item oi 
property and the person to whom it is bequeathed and the manner it 
which each one is to hold the properly ; but all the while bear in mind 
the points set forth in para 394.] 

(Attestation Clause) 

927. Notice by Landlord to Tenant to Quit 
To 

A. B. (add description of tenant) 

Sir, 

I hereby give you notice to quit and deliver up possession of the 
house (or tenement) No. and premises, with appertunances (ij 

any)t which you now hold of me as a monthly (or yearly) tenant. a> 
the expiry of the current (or next) month (or year). 

Yours faithfully, 

C. D. (landlord). 


Bombay, dated this 


day of 
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928. Isotice by Xcnant to Quit 

To. 

C. D. {landlord) 


Sir. 

I hereby give you notice that, on the expiry of the current ' or nest» 
month (or year(. I shall quit and deliver up possession of \add descrip¬ 
tion of property >, which I now hold of \ ou as tenant from month to 
month (or from ^ ear to year j. 


Bombay, dated this da\ of 


Yours faithful!}. 

A. B. t tenant I. 


929. Notice by Partner to Determine Partnership 

To. 

C. D. {add description of partners 

Sir. 

Pursuant to the power for this purpose contained in the articles of 
partnership, dated the day of . and made or expressed 

to be made between yourself, of*the one part, and m}self. of the other 
part, I hereby give you notice that it is my intention and resolution to 
determine the partnership now subsisting between us under the said articles 
at the expiration of calendar months to be computed from the 

date hereof. 

A. B. {other partners 

Bombay, dated this day of 


930. Notice of Removal of Nuisance 


To. 

A. B. (add description) 

Sir. 

I hereby require you to remove the nuisance and obstruction arising 
from, (here describe the cause of nuisance I, and in default of \ our 
removing such nuisance and obstruction within days from the 

service of this notice, I shall proceed to abate and remove such nuisance 
and obstruction as I am by law entitled to do. and I shall require you 
to pay the costs incident thereto. 

This notice is given without prejudice to any right of action for 
damages, which I have already sustained or may sustain by reason of the 
said nuisance or obstruction. 

{Date). Your faithfully. 

C. D. 
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931. Notice o£ Wife’s Leaving Husband’s Protection 

NOTICE IS HEREBY GIVEN that my wife, C. D. {add description 
having left my protection as from day of , I shall not b 

responsible for any debts and liabilities incurred or to be hereafter ir 
curred by her on any account whatsoever. 

(Date) A. B. 


932. Notice of Dissolution of Partnership 

NOTICE IS HEREBY GIVEN that the partnership heretofore sub- 
sisting between the undersigned A. B. (add description) and C. D.. 
carrying on the business of (add description) ^ is dissolved by mutual 
consent (or by the death of the said C. D.) as from the daj 

of 

All debts due or owing by the said film will be received and paid 
by the said A. B., who will continue to carry on the said business on hb 
sole responsibility under the same old firm name (or, under the ne% 
firm name of, ). 

(Date) A. B. 


933. Deed of Gift 

THIS DEED OF GIFT, made this day of , between 

A. B. {add description), hereinafter called the Donor, of the one part, 
and C. D. (add description), hereinafter called the Donee, of the other part 
WITNESSES, that on account of natural love and affection between the 
Donor and the Donee, and as a provision for the Donee after the Donors 
death, the said A. B. does hereby freely and voluntarily convey to die 
said C. D., all that (here describe the property) ; TO HOLD the same 
by the Donee, his heirs, and administrators or assigns absolutely. 

(cUtestaiion clause here) A. B. 

ACCEPTED by the said Donee and signed by him in token of such 
acceptance. 

Witness. C. D. 


934. Deed of Mortgage 

THIS MORTGAGE DEED, made the day of 

between A. B. (add description), hereinafter called the Mortgagor, of 
the one part, and C- D. (add description ) hereinafter called the mortgage, 
of the other part, WITNESSES, that in consideration of the sum of 
Rupees paid to the Mortgagor by the Mortgagee (the receipt 

whereof the Mortgagor hereby acknowledges), the said A. B. does hereby 
mortgage by way of {here describe the kind of mortgage) to the said 
C. D., his heirs, executors, administrators or assigns, all that property' 
specifically described in the schedule hereto annexed, by way of security 
for the payment of the said sum of and interest thereon at the 

rate of Rs. per cent per annum : AND the mortgagor does hereby, 

agree that he will pay to the Mortgagee the principal sum aforesaid, 
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together with the interest then due on the dav of • \\n 

Je mortgagor apees *at. on hia failure to pa, the said amount 

i: \T ^ ^1 • “fewest then due. on the da\ of 

heirs, excutors, administrators or as^icms shall he 
entitled to cause the said mortgaged propert, to he sold I in Me erne o/a 

S VS 'V^ »» aatisfv his 

1 . A.MU hLRTOTR, should the claim then be not satisfied' the 

Mortgagor agrees mth the Mortgagee that he a ill pac the balance frm^ 

his pemon and other propert,-, and the Mortgaaee his heirs executor? 

administrators or assigns may recot er the same from him his helm 

executors or asagns. [// necessary, odd—PROVIDED ALWAYS that 

the Mortgagor shall lor, shall not I be entitled to redeem the said mort- 

tlm^e brfore ftfs'Sd '' « “> 

Attestation Clause 

{If the mortgaged property is conveyed to the Mortgagee^ thus. 

^ The MORTGAGOR hereby agrees that the Mort gaeee is to retain 
possession of the mortgaged property until the principd sum toaether 
tvith mterest due after crediting the proceeds of the propertf. he" paid 
off by *e Mortgagor, and on payment of the aforesaid sum.' the Mort- 
execute a reconveyance of the mortgaged property in favour 
of ^e Mortgagor the cost of such re-conve> ance to be paid by the 
Mortgagor ; the Mortgagee also should not do any act in ripect of the 
said property in his possession by which its value may be diminished. 

THE MORTGAGOR doK also agree to pay the Government revenue 
and the municipal taxes of the said property regularly, and in case he 
fails to make such payments, the Mortgagee shall be'at liberU’ to pay 
such revenue and taxes, and such sums paid should be considered as 
principal additional sum advanced to the Mortgagor, and shall cartY 
interest at the rate stipulated above. AND LASTLY, the Mortgagor also 
agrees that if he, the Mortgagor, does not pay the principal sum with 
^e interest then due on the stipulated date, the Morgagee shall be entitled 
t^o foreclose the mortgaged property, and thereafter the Mortgagor, his 

administrators and assigns shall be absolutelv debarred 
ot all the rights to redeem the same.] 

Attestation 


935. Deed of Re-conveyance of Mortgaged Property 

THIS DEED OF RE-CONATEYANCE. made the day of 

5 BETWEEN A. B., {add description) hereinafter called the Mort¬ 
gagee of the one part, and C. D., of hereinafter called the 

ortgagor, of the other part, suppleniental to a deed made by way of 
mortgage (hereinafter called the Principal Deed) dated the 
day of , and made betwreen the same parties, being a 

mortgage of (describe the property) , for securing the 

8®*^ interest, WITNESSES, that in consideration of 
all principal money and interest due under the Principal money and 
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interest due under the Prinr'ii-joi n t i 

TVs 

hold XetSo t” M pV ’ 

cipai -t;rdS:SsTV'r^’ ^ 

under the Principal deed! “11 claims and d!l.S: 

(Date) , 

\*4ftc$i(2t£o}2 CIqiis€) 

nv m«r Gcnersl Power of Attorney 

BY THIS POWER-OF-ATTORNFY T a t, . ^ 

hy constitute and appoint CD A. B. (add descriptions Kp 

name and on my behalf tVdn ,1 ’ attornev for L • 

acts deeds and *StiVVsaTS™‘“ ^ ufVfoiS;” 

»> aignaSor’: s« mVha'ndV« ^ -S»ed p„ 

Witness. of 


A. B. 


In the H- 1. ^ H“s'>and 

n the High Court (or District Court) of 

• B. (add description and residence) 

DiSV*’ 

1 ktirl- ‘0 as follows - 

mairied to C. D., then^xT! s“ day of l.„x „ 

certifirflisa. iT Spinster, at a , , lawfullj 

ertificate is hereto annexed and marked Ex. A.' 

said wifeT!’ ‘SS®"’- *' “PPliuant has been livin- with V 
applicant and his wife have J^*'isdiction of this Court and that 
ages of children)."''^" and a daughter (add nmtV 

3. That, during the 

have been residing together one applicant and his wife 

r r: - 

C. D.^int’ -litt^ 

ior « SonToto) 
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5. That no collusion or connivance between the annlVant 

and his said wife for the mirnr»=.^ tne appi.rant 

purpose oi ohtainins: a di««nIiition nf thp"r 
marriage or for any other purpose. ot the.r 

The applicant therefore prays that thi.«; Hon’hle Court \>ill decree 

I 

adulters trith the applicant’^ said wife. 


Date 


( J' erificalion Clause t 
938. Assignment of Policy cf Life Insurance 


THIS DEED OF ASSIGNMENT, made the da^ of 

between A. B. {add descriptvon \. of the one part, and C D c-f 
of the other part. WITNESSES, that in consideration of natural lose 
and auction between the said A. B. and C. D.. the said A. B. does herein 
MSlgn, bj way of pft to the said C. D.. the benefit of and all inoneis ti 

become payable under the policy of insurance No. of the 

Insurance Co. Ltd., on the life of the said A. B. assurina the sum of 

n J ■■ ALWAYS that in the “event of the 

said L. U. predeceasmg the said A. B. or in the event of the said A. B 
surviving the date on which the said policy if so expressed, nould mature.' 
toe benefit of and right to receive moneys under the said policv shall revert 
to the said A. B. as if this assignment had never been made. 

IN WITNESS ( as in paragraph 936. i 

Witness.-- 


939. Notice of Sale of Pledged Articles 
To A. B. [pledgor) 

I hereby beg to demand of you paj ment of the sura of Rs. 
due by you to me as per account below, and request j ou that vou will be 

good enough to remit the said amount by the day of ^ ; 

if you make default herein, I hereby give }ou notice that the articles 
hermnbelow mentioned which you had pledged to secure the repavment 
of the said amount, shall Be sold by public auction to the highest bidder 
at the, etc., at o’clock, on the day of , and 

toat from the sale proceeds shall be deducted, first the actual expenses 
incurred for bringing the said articles to sale or attempted sale, secondh, 
all interests due upto the date of the sale, and thirdly, the principal amount 
due, and after such deductions the balance, if any, shall be paid to you : 
and if there be any deficiency after the application of the sale proceeds 
as above, the same shall be recovered from you bv a suit. I therefore 
ask you to be present at the said auction to look to your interests and 
to see that the best prices are obtained for the said articles. 

[Date) {pledgee) 

The Account and the List of the Articles referred to. 
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910. Notice to Pay Money Lent 
A, B. (promisor). 

I hereby require you to pay to me forthwith the piincipal sum of 
Rs. and all interest then due thereon, borrowed from me b\ 

the promissory note dated day of . And I hereb) gi\e 

you notice that, if you fail to pay the said principal sum and interest 
within days after the service of this notice, I shall immediateh 

thereafter proceed to institute a suit for the recovery of the same at \our 
risk as to costs and consequences. 

(Date^ C. D. (Promiseei 

941. Deed of Agreement between Master and Servant 

AN AGREEMENT, made the day of BETWEEN 

A. B., of (hereinafter called “the Employer”), of the one 

part, and C. D., of (hereinafter called “the servant”) of 

the other part : WHEREBY IT IS AGREED AS FOLLOWS : 

{Here set out in paragraphs numbered con~ 
secutively all the clauses of the agreement) 

IN WITNESS whereof the said A. B. and C. D. have hereto respect¬ 
ively signed at this the day of 




A. B. 
C. D. 
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Custody of children 780, 781 ' 
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evidence is the lex fori 217- 
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to arbilrmion proceedings 248 
—Primary and secondary ev‘- 
dence 249—Rules r^grrding 
cral evidence and cxcepLious 
251-52—Legal presuinption- 
253—Ev'idence on what facts 
admissible in evidence 255A— 
To what extent an admissicr 
made by a party tc su': 
admissible in evidence 254 
—To what extent confession 
made by person accused of 
crime admissible in evidence 
255—To what extent a previou.= 
judgment admissible in eviden'^e 
in subsequent suit 256—Opinion 
of experts to what extent pe'- 
milted to be given in evidence. 
257—To v\hat extent character 
of parties to suit allowed to be 
giv’’ea in evidence 258—^Ruies 
regarding production of docu¬ 
ments 259. 260—Exclusion of 
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Construction of documents 262 
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—Rules regarding burden of 
proof by parlies to suit 263— 
Law of estoppel 264—Commu- 
nicaiions of which privilege 
ina)’ be claimed from disclosme 
, by witnesses 266—Who arc 
competent lo give evidence be¬ 
fore Court 265—Order regard¬ 
ing production of witnesses 267 
—Rules regarding cross-exami¬ 
nation 268—^What are leading 
questions and when they mav 
or may not be asked 269—^Whri 
is a hostile witness 270—^Re¬ 
freshing memory of witness 271 
—Effect of improper admission 
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272 

Exchange of property 361 
Execution of decrees 223-36, 239 
Executor of will 410-14 
Extortion 852 
Fabricating evidence 826 
Factum valet 64, 66, 79 
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False evidence 825 

„ imprisonment 680A 
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Finder of goods 614 
Fire insurance 301, 735-37 
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Force 841 
Forgery 861 
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way 912—For injuries caused 
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Jtorm of will 925—Another form 
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band’s protection 931—^Notice 
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con\eyance of mortgaged pro¬ 
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attorney 936—Petition for 
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signment of policy of life insur¬ 
ance 938—Notice of sale of 
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Fraud 600, 686, 858 
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305 
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Gifts 143-483, 362-66, 371 
„ in contemplation of death 
149, 396 
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Guardianship 64, 123, 125, 780 
Habeas Corpus 791 
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joint family 5-8—^Manager of 
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—Stridhana 38-45—^Widow’s es¬ 
tate 46-58—Debts 59-61—Mar¬ 
riage 62-69—Adoption 70-84— 
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Women’s Right to Pro- 
pen v 34 
Hiring 620-22 
Hostile witness 270 
Husband and wife 792 
Ifidai 108 

Illegitimate children 2, 33. 86. 
902, 923 

Immovable property 167. 282 
Implied contracts 613 
Imprisonment 6oOA 
Income-tax :—Basis of le\\ of in¬ 
come-tax and exemptions 757— 
Resident and non-resident in 
British India 758—^Rates of in¬ 
come-tax 759—Income-tax levi¬ 
able on salaries 761—On busi¬ 
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—^Loss carried forward 763— 
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—Assessment procedure 766— 
Re-opening assessment of past 
years 767—Penalties under the 
Act 768—Illustrations 769 
Indian Christian Divorce 794 
Indian Christian marriage 793 
Inheritance 31-37, 128-38, 397-99 
Injunctions 220, 716-18. 916 
Improvements to immovable pro¬ 
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Insolvency law:—Only debtor can 
be adjudged insolvent 537—In¬ 
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registered company 538-47— 
What constitutes “act of insol¬ 
vency” 548—Court to which 
petition should be presented 
549—Conditions on which cre¬ 
ditor may petition 550—^Condi¬ 
tions on which debtor may peti¬ 
tion 551—Contents of petition 

552— ^Withdrawal of petition 

553— Continuance of proceed¬ 
ings on death of petitioner 554 
—Compensation in case of false 
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Ord'^r of adjudication and its 
e.Tect 55C—-Insolv enfii schedule 
559—Protection order 56l'— 
^Meetings of creditors 561—Pub¬ 
lic and Priv ate examination of 
insolvent 562-63—Duties of in¬ 
solvent 564—Arrest of insoiveni 
565—Re-direction of insolvent's 
letters 506—Order for pay mart 
and delivery of property 567— 
Annulment of order of adjudi¬ 
cation 568—^Who should apply 
for order of annulment 569 — 
Effect of order of annulment 
570—Composition and schenjes 
of arrangement 571—Pn^posai 
for CO ripnsition and scheme 
572—^hen Court is absolutely 
Lcmid to refuse such ararnge- 
ment 573—Annulment of adju¬ 
dication 574—Re-adjudging the 
debtor insolvent 575—Dis¬ 
charge of insolvent 576—Po¬ 
wers of Court as to discharge 
577—Facts which prevent Couic 
from passing an immediate un¬ 
conditional discharge 578— 
Effect of order of discharge 
579—Debts provable and those 
not provable in insolvency 580- 
82—Mode of proving debts 583 
—Proof by secured creditors 
58-1—Debts pay able at futui a 
date 585—Priority as regards 
payment of debts 586—Property 
which can be divisible among 
creditors and that which is 
exempted from distribution 
587-88—Doctrine of ‘relation 
hack’ 589—Doctrine of ‘reput¬ 
ed owTiership' 590—Aviodance 
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Transfers executed more than 
two V ears before insolvency 

592— Fraudulent preference 

593— Insolvency offences 594. 
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Court suit must be filed 166-69. 
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uhen to be taken 170—Couits 
ha\e jiiiisdiction to inquire into 
and ti) only suits which arc of 
'ci^il nature’ 173—Doctiinc of 
‘/PS judicata'’ 174-8--1—Essentials 
of suit lo2-81—Splitting of 
claim not allowed 185—Proce¬ 
dure whilst instituting suits 186- 
200—Piocedure after institution 
of suits 206-8, 2] 3-15—Claims 
\shich may be scl-off by the 
other party to suit 209—Plead¬ 
ings and ■svhen tlie\ may be 
amended 210-11—Consequence 
of non-appearance of parlies 
when suit is called ior hearing 
216—Remedies in case of ex- 
paite decrees 217—Arrest of de¬ 
fendant before judgment 218— 
Vtlachmcnt ol property of de¬ 
fendant before jurlgracnl 219— 
\ppoiutmcnt of Recei\ci 220— 
Temporary injunctions 220— 
Effect of death, marriage an<l 
insolvency of plaintiff pending 
suit 201-201—Dec ICC and exe¬ 
cution of decrees 222-39—Resti¬ 
tution of property on reversal 
of decree 237—Rateable distri¬ 
bution oi assets of judgment- 
debtor where more than one 
creditor are in possession of de¬ 
crees against the same pudg- 
ment-debtor—Appeals 211-4'1— 
Revision 245—Review of judg¬ 
ment 246, 

Insult 870 

Insurance:—Importance of ‘insur¬ 
able iirlerest’ in policy of Life 
insurance 727—Proof of death 
782—How life insurance is 
effected 729—Premiums 730— 
Insurance Act of 1938, 731— 
Surrender value 732—Effect of 
suicide on policy of life insur¬ 
ance 733—Assignment of Life 
policies 734—^Fire Insurance 

735— Doctrine of Subrogation 

736— Assignment of Fire poli¬ 
cies 301, 737. 
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Judicial separation 795 
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Ju\enile Courts 781 
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Lease :—Defiui Lion 343—Duia- 
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of lease 350—Lease how made 
351—Rights and liabilities of 
lessor 352—Rights of lessee 
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—Vaiioiis wa)s in which lea=!e 
may he determined 356—^Relief 
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ment of rent 357—Relief against 
forfeiture in other cases 358— 
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f)f lease on underleases 359— 
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effect 360. 

Legacies and bequests 416-31 
Libel 682-85, 772 
Life insurance 727-34 
Light, right to 688. 786 
Limitation, law of :—The plea of 
limitation need not he speifi- 
cally pleaded hy defendant 273 
—Rules for determining which 
of several periods of limitation 
applicable 274'—^Provisions un¬ 
der the law which have the effect 
of extending usual period of 
limitation 275—Extension of 
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legal disability to institute 
legal proceedings 276—Exten¬ 
sion of period on account of ac- 
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prescription 279—Schedule zl- 
tached to Limitadcn Act 220. 
Lur-Ctics 190. 3G5. 544. 799. 07 L 
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902. 923 

Malice in law 677 
^Malicious prosecution oOo. COO 
915 
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aasre 340 

'laster'p liability for eels of ser¬ 
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-Medical practitioner 770 
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172-78 

Alinors 190, 276, 305. 540- 599, 

679, 847 

Misappropriation 853 
Miscarriage, Causing 340 
Mischief 859 j 

Mortgage, law o£ :—^Mortgage ex- ' 
plained and different kinds of i 
mortgages specified under the ■ 
Transfer of Property Act 309- 
16—Conditions for validity of { 
mortgage 309A—^When mort¬ 
gage said to be completed 317 1 

—Rights of mortgagor 318-26— | 

Waste by mortgagor in posses- j 
sion 327—Implied convenants 
by mortgagor 328—Rights of ' 
mortgagee 329-38—^Liabilities j 
of mortgagee in possession 339 
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respect to different mortgages 
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659—Of Bill of Exchange 660 
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Note 668—Of forged Negoti¬ 
able Instruments 669—Privi¬ 
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ing 600, 686, 856, 858—Child 
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complaints 827—Falsification 
of Accounts 862—Forgery 861 
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Grevious Hurt 841—Income-tax 
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869—Intoxication 872—^Kid¬ 
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Public safety 831—Public Ser¬ 
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849—Religion 833—Sale of 
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847—Stamping of documents 
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Suicide 837-39—Theft 851— 
Trade-disputes 809—Trade¬ 
marks 863—Trespass 687, 860 
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842 
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647—Firm-name 648—Relation 
of Partners to one another 619 
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Implied authority of Partners 
653—Minor as Partner 654-1 
Dissolution of Partnership 65G 

—Dissolution of Firm 657_ 
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tration of Firms 658. 

Patent 691 
Paupers 191, 192 
Pawn 623, 781 (8) 
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Pledge see Pawn 
Power-of-attorney 371, 375, 936 
Pre-emption 160-65 
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Preventive relief 716 
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Privileged communications 266 
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Probate of Will 401-05 
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659, 742, 924 
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Proof, rules regarding 263 
Prostitution 802 
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189, 696, 885, 917—safety 831 
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Railways 625, 804 
Rape 849 

Rateable distribution of decretal 
amount 240 

Ratifiication, doctrine of 629 
Reciprocal promises 610 
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Fee's“-tei-pd marriages 69 
Registration c£ documents:—Docu¬ 
ments of uhich registratioii - 
compulsor} 971—Of tvliich re¬ 
gistration is not necessary 372— 
Of which registration is optional 
374—^AuthoriU to adopt should 
be compulsorily registered 373 
—Of presenting documents for 
registration 375—Period of time 
w ithin \v hich documents shall he 
letihtered 376—Of the ct 

registration and non-registra¬ 
tion 377. 

Religion, offences against 233 
Remand in custody 892 
Rent 3U2. 343 

distress for—785 
Restriction Act 776 
Representative suits 186 

of deceased person llO 
Res Ipsa loquitur 697 
Res judicata 174-81 
Resolution {company law{ 479 
Restitution on variation of decree 
237 

Restitution of conjugal rights 796 
Restraint on liberty 842 
Revision of judgnaent 245 
Revocation of will 391 
Rioting 820 
Rule of the road 806 
Sale of Goods :—Formation of 
contract of sale 636—Of terms 
of contract of sale 637—^Rules 
regarding 'condition* and war¬ 
ranty’ 638—The passing of pro¬ 
perty in the goods 639—C.I.F. 
Contracts 640, 641—Ex-ship 

contracts 642—Sale by person 
who is not owner 643—^Rights 
and duties of seller and buyer 
644—^l^ghts of unpaid seller 
and buyer 644—^Rights of un¬ 
paid seller 645—Auction sale 
646 

Sale of immovable property’ 307 
Search warrants 885 
Secretary’ of company 471 
Security proceedings 886 


Sedition 812 
^eli-defente 677. U k U 
Su'vice. CLutract of <02. <83 
iiiharts of company 426-93 
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Slander 632-25 
Sr licit 724 
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Specific Relief :—Suit for posses¬ 
sion of iniimo\ahle propem 
“J±—Specific delivery of mov¬ 
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\\hich cannot be specificalh en¬ 
forced 7U6—Specific perform¬ 
ance of part of contract Avhen 
permitted 7u7—^PLemedies 
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mance 710—^Rectification of 
deed of conveyance 711—^When 
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rescinded (12—Cancellation of 
deed or instrument creating 
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pelling performance of public 
duties 715—Of Declaratory Re¬ 
lief 71-4—Of Pre\enthe Relief 
716—Of restraining breach of 
negative convenants 717—Of 
mandatory injunctions 718. 

Stamping of Documents : ^Re¬ 
venue stamps and not postage 
stamps of tile smallest denomi¬ 
nations should be used j42 
Cancellation of stamps 743— 
Stamping of altered instruments 
744—^Position of writing on 
stamp paper 745—Principal and 
subsidiary instrument 746— 
Duty by whom payable 747— 
Time of stamping of documents 
748—^Whether stamp necessary 
when property is transferred in 
satisfaction of debt 749—^Ins¬ 
truments not duly’ stamped in¬ 
admissible in evidence 750— 
Admission of unstamped instru- 
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ments on payments ol duly and 
penally 753—Deficient duly and 
and pcnall> when to be lendei- 
ed 752—Allowance for spoiled 
stamps or those not required for 
use 753—Adjudication by Gol- 
lectoi as to proper staoip dul) 
755—Ofi'cnces under Stamp Acl 
751—Schedule attached to the 
Indian Stamp Act 756. 

Stolen property 855, 903 
Stranger lo contract 604 
Stridhana 38- 45 
Subrogation in mortgage 3^4 
Succession see Wills 

„ Ccrlihcate 415 
Suicide 733, 837, 839 
Suits see Institution of— 

„ in company matters 535 
Summons 878, 001< 

Suretyship :—Nature of surety's 
liability 616—Discharge ol 

sinrl) against principal delitor 
618—Rights of surety against— 
co-surctics 619. 

Talaq 117 
Theft 851 

Temporary injuctions 220 
Torts, law of :—“‘Where there is 
right, there is remedy’’ 675— 
What is tort 676—The general 
conditions of liability in tort 
677—^General exceptions that 
negative liability in tort 678— 
Liability of minors for torls 
committed by them 679—^Assault 
680—False imprisonment 680A 
Malicious prosecution 681—De¬ 
famation 682-85—Deceit 686— 
Trespass to land 687—Right to 
light 688—Conversion 689— 
Liability of occupiers of houses 
and land for safety of persons 
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Patent 691—Copyright 692— 
Trade-mark and Properly-mark 
693—Liability by relation of 
master and servant 694—Em¬ 
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tractors 695—^Nuisance 696— 


—Negligence 697—Contribu- 
ton negligence 689— Latent de 
fects 699— Absolute liabilii^ 
/OO Liability for animals 7U1 
—Remedies for torts 702—Ex. 
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703. 
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and its importance on transfer 
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281—Competency to transfei 
piopeity 285—Oral and writ¬ 
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on enjoyment of property ma\ 
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Transferee’s rights under policy 
of insurance 301—Rent bona 
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tive Lille 302—Of improvents 
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der defective title 303—Of 
transfer in fraud of creditors 
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306— Sale of immovable pro¬ 
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lities of seller and buver 
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ty 348-60—Of Exchange of pro- 
property 361—Of Gifts 362-06. 
Trespass ^7. 860 
Trusts :—Requisites of valid trust 
719—Duties of trustee 720— . 
Of Breach of Trust 721—Liabi¬ 
lity of trustee for default of co¬ 
trustee 722—Disabilities of trus¬ 
tee 725—^Appointment of new 
trustees 726. 

Ultra vires acts 462 

Unchastity of wife 88. 792 ' 

Unlawful assembly 819. 886 

Unnatural offences 850 

Vaccination 810 | 

Void contracts 601. 602 

W akf 151-55 

Warrant 878. 884 

Weiffhts and measures 889 

W. I. A. A. 800 

Wills and Succession :—Extent and 
applicabiliu of Indian Succes¬ 
sion Act 378—Effect of conver¬ 
sion of Hindu to Christianity 379 
—These provisions do not apply 
to Muhammadan wills 380—The 
question of domicile and its 
importance as regards succes- j 
sion—Formalities for the mak- | 
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